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Thesis Abstract

\Master of Laws
Graduate Department of Law
University of Toronto

The North American Agreement
on Labor Cooperation: A
Tenuous Link between Trade &
Labour Standards?
by Nikola Emmanuel Milanovic 1997

This thesis 1s an investigation into the usefulness of the North American
Agreement on Labor Cooperation (NAALC) in promoting labour standards
for workers. The author analvzes the relationship between free trade and
international labour standards and demonstrates that an intersection exists
between the theoretical and practical aspects of these muatters.  The
connection between these subjects points the wav to advancing labour
standards within free trade arrangements. A review of NAALC indicates
serious weaknesses in the formal ability of the agreement to promote labour
standards in the context of regional tree trade. However, regardless of its
formal detects. the labour side agreement does have the potential to ¢enhance
labour standards within its tree trade zone. Despite the serious tlaws of the

agreement, the NAALC has the potential to deliver concrete improvements

for workers and improve labour standards reform in North America.
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Introduction

The linkage of trade relations 1o international labour standards
protection in North America has caused a debate between the critics of tree
trade. [n particular. critics ot tree trade -- referred to as tair traders because
they call tor a social dimension to be added o free trade arrangements that
would make trade “tair” among nations -- have engaged in a debate  amongst
themselves concerning the utility of this approach in North America.  Fair
traders have disagreed about the usetulness ot the North American Agreement
on Labor Cooperation (NAALC) in its attempt to link the passage ol the North
American Free Trade dvreenienr NAFTA o labour standards issues on this
continent.  Generally. tair traders have agreed that the introduction ol regional
free trade without international social obligations on states could lead to a
negative downward spiral ot labour law deregulation.

Fair traders argue. dmer alia. that the globe is marked by arcas of lax
employment regulation. [he  diversiy of labour law  regulation  and
enforcement levels present in the global market could encourage multi-national
corporations (MNC's) to shitt either current or new investment to regions with

sparse soctal regulation.  Nations without barriers to trade and investment



remove concrete economic incentives o produce goods and  services in
countries with relatively high levels ol soeial reguiation.  Corporations. that
shift investment in this way. aim to pass on a part of the labour say ings created
by deregulation (i.c.. eliminating the costs associated with unionization) to
consumers in the torm ot reduced prices thereby enhancing their viability.
Consequently. tair traders arcue that in a highly competitive market. states
with high levels of social regulation must adapt to that market. Thus itis in the
interest of" governments o lower their social standards. including tabour law
protections. in order to secure the emplovment gains of additonal capital
investment created by deregulation. It even only one nation engages in labour
deregulation. other states have a stronger incentive to imitate this hehavior.
Ironically. this job creation stratcgy may be mutually destructive for all
nations' because cach state will “harmonize its labour standards downward” to
the lowest common denominator ot regulation without necessarily attracting a
greater proportion ot cmplovment from investment.  [n other words, no one
state will be able o induce a shitt of investment to its jurisdiction because
every other government will engage in the same activity. After an inttial round

of labour law deregulation. national legal regimes. despite being harmonized

b=

* Brian Langille, *General Retlections on the Relationship of Trade and Labour (Or: Fair
Trade is Free Trade's Desuny)’, in J. Bhagwati and R. Hudec, Eds. Harmeonization a
[rade, (Boston: M.LT Press. 1996} at 253-254,



downward. will continue to remain somewhat unique. As a result. new cyeles
of de-regulation are encouraged that increase economic benetits tor domestic
businesses and MNCs while mdividual workers sufter intensitied levels of
employvment insecurtty.

Nations that view themselves as being vulnerable in this worldwide
bidding contest tor jobs. have begun to create international institutions within
preferential trading pacts that ostensibly address this imbalance ot international
investment power. [n particular. the signatories to the North limerican Free
Trade Agreement (NAFTA). not unlike their coumcrpzms: in the Furopean
Union. have been moved to contain the race of states to the regulatory bottom.”
[n the United States. Governor Clinton (as he was then) responded to political
pressure created by the Bush administration to clarify his position regarding
NAFTA's passage.  Clinton laid out his strategy toward free trade in an

election speech in 1992 Although he tavored NAFTA s passage. he noted that

: Although NAFTA nations, like members of the European Union (EU), have attempted to
address these issues, they have done so m very Jditterent wavs. The EU has consututed key
institutions that function in a governmental like manner for its members. These imstitunons
consist of the Commission. Council, Parliament and the Court of Justice and are not,
generally speaking, similar to the more limuted institutions of the North American
Agreement on Labour Cooperaton.

' Lance Compa, ‘Going Multilateral: the Evolution of U.S. Hemispheric Labor Rights
Policy Under GSP and NAFTA' (1993) 12 Conpecuicut Journal of [nternational Law 337 at
338. Also see Jorge F. Perez-Lopez & Ere Griego, "The Labor Dimension ot the NAFTA:
Reflections of the First Year” (1995) 12 Arizona Journal of [nternauonal and Comparative
Law 473 at 475 tor an account ot various U8, libour unions’ fears of free trade and a review
of each concern 1n light ot the implementation ot NAFTA and s side agreements.
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workers.  These critics have tocused on the tormal legal ability of the
agreements to better the lives ot workers involved in NAALC cases and
throughout North America. On the other hand. critics note that the werms ot the
accord cannot combat a regulatory race ot governments to the bottom. Fora
number ol reasons refated to the design ot the agreement. critics have argued
that the NAALC is not structured in a way that could address the downward
harmonization ot labour standards in the NAFTA countries. Finalls . they note
that the outcome of the lingation conducted under the accord verities their
arguments that the agreement Jdoes not promote or advance the rights of
workers.  Critics believe that these cases have not resulted in improved
conditions tor workers in North America.

In contrast to NAALC critics. the agreement’s supporters argue that
this view is much too pessimistic. NAALC optimists view the pussage of the
labour side agreement as a means lor protecting and improving  labour
standards in Canada. Mexico and the United States. Optimists argue that the
agreement’s intormal. political use can create opportunities  tor  labour
advocates to network internationally. They measure the eftectiveness of the
NAALC by the opportunity it provides to workers to engage in labour
standards reform. NANLC optimists also gauge the agreement’s success by

the increased level ot entorcement ot labour standards resulting tfrom  the

(S]]



application of the accord. Unlike critics of the agreement. NAALC optimists
believe that the labour side accord has been a usetul instrument tor workers
because its use has fed 0 some benetits tor workers as well as inspiring
meaningtul labour law reform acuvity .

This thests will explore and analyze the validity ot these opposing
views. Betore directly examining the dispute between NAALC critics and
optimists. the first chapter investigates the theoretical and practical links
between free trade and tair rade. This chapter sets out and reviews several key
tree trade principles o determine the underfving connections between trade
and labour standards. Next. the chapter goes on to investigate the presence of
international labour stundards (11.S) in the modern world trade reeime. It
brietly reviews the history ot labour standards in the rade regime and explores
the convergence of tree wade doctrine with ILS. Finally. the chapter suggests
ways in which the free trade link to labour standards can be promoted by
governments as well as non governmental organizations.  This chapter argues
that free trade doctrine does accept some important fair trade concepts. It also
suggests that tree trade doctrine aceepts the intervention of states in the labour
market in order to establish [LS within the trade regime. Moreover. the chapter
maintains that the international trade regime has already accepted the link

between labour standards and wade in practice.  Although the link between
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international trade and labour standards does exist. this chapter notes that
detinition of that link cannot be turthered solely on a principled busis. This
chapter ends by noting that trade doctrine and practice suggest that the turther
substantiation of a trade labour link can be promoted through the use of
government institutions that promote a connection between tree and lair trade.

While the tirst chapter establishes the theoreucal and pracucal viability
ot a trade lubour link. the sccond chapter explores NAALC™s uability to
etfectively promote this linkage.  This chapter describes the processes and
substantive guarantees of NAALC by reviewing its terms and institutions as
well as the case-law generated by the agreement. As well. this chapter presents
the view o NAALC crities that the side agreement is a useless document. This
chapter argues that the critique of NAALC - that it sutfers tormal legal
weaknesses i its terms — is correct. Although NAALC crities accurately
describe the agreement’s tormal shortcomings. the tailure of the agreement to
actually provide binding and ctiective reliet 1o workers does not necessarily
mean the accord is usceless.

The third chapter presents the view of NAALC opumists -- that the
labour side deal is an ettective wol for promoting the interests ot workers.
This chapter re-evatuates the experience ot labour advocates under the

agreement and points to the benetits of NAALC litgation.  In addition. the



chapter reviews the actvities pursuant to NAALC and underscore the utility of
participating in these undertakings.  Although much ot the criticism of
NAALCs tormal weaknesses may not be vainsaid. this chapter argues that the
informal. political use of NAALC does olter a real opportunity to improve
labour standards in North Amertea.  In particular. the side agreement has
helped o redetine Tabour activism by, among  other things. requiring
international networking. The communication and cooperation ot groups using
the side accord has created a meaningtul discussion that justifies the LS and
trade link as well as actually providing benetits o workers in North \merica.
This chapter concludes by observing that NAALC critics have been overly
harsh of the agreement because it is now slowly beginning to improsve the lives
of workers. In addiuon this chapter draws attention to the tact that the critics
overlook the intangible values oy NAALC, The side accord is valuable in an of
itselt” because 1t promotes lubour rights that normatively can be revarded as
intrinsically beneticial.  As welll the international discussion tostered by the
agreement promotes a meaningtul debate regarding the tradeslabour link. At
the end ot the day. the side agreement provides a forum to agitate tor labour
law reform and thereby creates another avenue for the upward harmonization

of [abour standards in North America.



Betore this paper can reach these conclusions it begins by considering
the linkage between international labour standards and trade relations. This

topic is at the heart ot the next section ot this thests.



Chapter 1

When the premuises were once estailisied that the growmg oneness of e
world from . commercal .nd soutary pomt of view denionded
micmational coopevation, 0 was not difficalt to argue the socal ol

moval questions must seck the same solutions.”

Prominent trade academics. among others. have note that the growth in
demands aimed at correcting perceived detormities in our trading relationships
squarely challenges the teasibilinn of an open trading regime. Repeated “level
playving ficld.” "harmonizaton” and “tar wade.” claims are made that seek to
alter the market based orientation ol tree trade. Trade theorists committed to

tree trade have noted that it is impossible to harmonize every aspect ol our

domestic cconomy.  Almost any dilterence in another nation’s policy or
ceconomy s illegitimate or mappropriate by lair traders” standards. As a

result. fair trade claims concenvably extend w0 cach and every policy or
institution that discloses some tvpe ol “untair” advantage in trade.  [n turn.

these trade “difterences” imply the absence of a level plaving field between

" John Culbert Faires, The Rise of Internavonalism, (New York: W.D. Gray, 1915) at 52.

Jagdish N. Bhagwat, “Far Trade. Reaprociy, and Harmonization: the novel chullenge to
the theorv and policy ot iree trade” m Domimck Salvatore, Proteg smind_World
Welfare, (Cambridge: Cambridge University Press, 1993) at 18.



trading nations and this situation otten triggers a demand tor the harmonization
of suspect variances. Alternatvely, it is argued that intolerable ditterences in
trade should be neutralized through the use ot trade sanctions.”  Issentially.
tair traders concentrate on the role of the swate in altering the market
determined advantages that nations bring to trade. [n doing so. tair traders lay
down a challenge that 1s dithicult for free traders to tathom. In a bid o ¢stablish
acceptable sources of comparative advantage tor natons. tair traders seem to
require the examination obf all government policies that shape  market
determined trade advantages. This challenge to free trade scems to be a
tundamental threat to the liberal tading order. Determining tair or acceptable
means of creating trade advantages is. at best. a precarious venture.  [Fuir trade
challenges the underlyving tenets ot tree rade and stretches tree traders’
practicable ability to maintain an open wading regime.

Perhaps the most contentious dispute within this debate relates to the

O

controversy that surrounds imternational labour standards (ILS).” s we have
seen. critics of trade liberalization assert that tree trade “untairly © exposes

domestic labour standards to competition trom nadons that expose  their

workers to poor working conditions. Muany (developing) nattons employ weak

' Bhagwati, supra, note 7 at 38.

" Robert Howse and Michael . Trebilcock. "The Fair Trade-Free Trade Debate: Trade,
Labor, and the Environment” {1996) 16 lnternational Review of Law conomics 61.




labour standards or do not entoree standards ettectively compared to the
domestic application of laws."" As Multi-National Corporations (MNCs) begin
to invest where wages and working conditions are relatively cheap. workers in
other countries with higher social standards are beginning to teel pressured into
accepting lower labour standards.  The situation taced by many  workers 1s
stmple: downgrade employvment conditions or possibly tace mwmplu_\‘mcm.”
Indeed. the tears of workers are being exacerbated in developed countries over
the last quarter century due o several economic changes. Fueling demands tor
[LS are a high 9.3 % average rate of unemployvment in OECD-Europe and a
dramatic 20 %o decline in real wages tor unskilled workers m the United

. 12 . .
States.”™ Morcover. both ot these economic changes oceurred roughty at the

* Brian A. [angitle, *Competing Conceptions of Regulatory Competition m Debates on
Trade Liberalizavon and Labour Stndards’ in Bratton, McCaherv & Picciouto,
[nterpational Regulatory Competton and Coordipation - Pepspectives_on Fvonomic
Regulation m Europe and the United States, (Oxtord: Oxtord University Press, 1996) at
+79.

See Willlam E. Sprigs & James Stantord, “Economists’ Assessments ot the Likely
Emplovment and Wage Etfects of the North American Free Trade Agreement.” (1993) 10

5 A fournal 495 a0 327 Daved XL Dilts & William H. Walker, “Labour Standards
and North American Free Trade:  Feonomie Dyvnamies or Dilemmas?” (19931 43 Labor

Law Journal +45.

The LDC share of world manutacturing emplovment grew trom 40 % tn 196C to 33 % in
1986 . As well, US. umports from LDCs increased tfrom G4 % 1n 197C 1o 2.3% of GNP
i 1990 whereas in the European Umon these same xmpum grew from C.5% to 2.1% of
GNP over the same period. See Richard B. Freeman, “Are Your W' ages Set wn Betjing’
(1995) 9 juLu n.ll of Lu.onunm Iuspumu 15 ac 18; ~\lso see \nghacl J- ln bilcock and

(Toron[o: Lm\u'su\ ot Toronto Faculty ot L.xw 19‘)7\ at  18; Jettrey 5.1<.hs.
‘Globalization and Emplovment,” International Labor Org.ml?.uion. Public Lecture,
(Geneva: ILO, 1996) at 2-3.
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same time. extending trom the carly 1980s to the carly 1990s. The increasing
share of world manutacturing cmplovment located in Less Developed
Countries (LDCs). coupled with their increasing share of exports to developing
countries. appears to verity workers™ coneerns relating to free trade.

This pressure to adapt to a shitt in capital investment and production
has also meant that governments will compete tor capital investment through
weakening labour market regulation. This strategy may not ultimately attract a
greater share ot capital o nations engaging in this practice.  The collective
approach ot other states may be 1o similarly lower their standards. \s a result.
once all states have lowered their labour standards there will no longer be any
additional incentive to redirect capital investment. Workers who live i nations
that do subscribe to a policy ol dercegulation tace the eliminauon of long
standing workplace protection.”” Consequently. even though “tairness’ is
ditticult to define mn any context. workers™ advocates are calling for the
implementation of some set ot mternationally recognised labour standards in
trade agreements.  Formal labour standards that do not eftectively promote

basic labour rights. such as treedom ot association or the right to strike. and

See Langille, supra, note 1T and Brian A, Langille, *General Retlecuions on the
Relationship of Trade and Labour (Or: Far Trade 15 Free Trade's Desuny) wn Jagdish
Bhagwatt and Robert Hudec (eds | Fair Trade Anc onmizauon: Prerequusites o
Free Trade Vol.2 (Cambridge, Mass.: MIT Press, 1996) at 2533-254 for a more detailed
explanation of the prisoner’s dilemmua hinted at above.

13



labour rights regimes without ettective entorcement mechanisms -~ implicitly
subsidises toreign producers. Such subsidics create untair trade advantages for
nations and an incentive tor some domestic producers to relocate production or
investment to these sparsely reculated countries. it is this uncomplicated
connection between trade and labour standards made by trade unions. their
members and some states that 1s resisted by many tree traders.

[n rejecting the link between tree trade and labour standards., tree
traders have deployed a number of arguments.  Free traders have attacked the
motive of tair traders in linking these issues as a desire to protect Jdomestic
employment from competition. .\ number of LDCs and non-governmental
organisations have repeatedly rejected this linkage as an indirect attack upon
the competitiveness ol developed nations.'! Specitically. free traders tend to
resist the notion that level playing ticld claims are normatively coherent within
free trade theory because they seek 1o destroy difterence between trading
nations which is the very basis ot comparative advantage.  Moreover. although

it Is a non-cconomic purspective. free traders argue that these clains interfere

" The European Emplovers Associaion (UNICE), the Association of Southeast Asian
Nations (ASEAN), which includes Brunei, Indonesia, Malavsia, the Philippines,
Singapore, Burma and Thaland. and others such as Columbia, Nigeria, South Korea and
Hong Kong have stated that links o libour standards are an utgmpt to chinnate the
Lomp.mm\c advantage ot uu;lupm" natons. See Brun A. Langille, Canada’s Unraufied

Core ILOY Conventions - A New Look (Unpublhhtd 1996) at 3 and Lunce Comp.l
Labor Rueirs and Labor Stindands o: fwerazional Trade, (1993) 25 Law & .

[nternational Business at 187.

14



with (legitimate) domesiic political decisions -- even where the eftects of these

S

.. . | . ~
policies are ot a purely local nature. Alternatively. ILS advocates were

portrayed as irrational moralists who would sacritice global economic welfare
and the development needs of LDCs for elusive moral goals.' As a result of
this intractable dispute. any connection between international labour standards
and the world trading regime remains controversial. [t is the sharp divide
between the camps in this debate that highlights the ditticulty of implementing
trade agreements that promote [1.S.

Commonly. participants to any debate highlight the superiority of their
position by exposing the fallacies of the position taken by their opponents.
However. in the current debate. the participants tend to talk past cach other
while they avoid understanding that the chasm between them is not a

L. . | . . .
winnable™ debate.” -\ tendency o see the same issue trom very ditterent

7 Howse & Trebilcock. supra, note ¥ at 72, and see Trebilcock, infra, note 37 at 16-17.

e

Howse & Trebileock. supra. note 9 at ol

" See Langille, supra, note 12 at 485-481. The tollowing is an example of the
divergence of views between tree traders and tair traders on the topic of socal
dumping or race 1o the bottom scenarios. A free trader notes the tssue is one ot
perspective:

Such countries are said 1o be engaged in the practice of “soctal dumping’ as
their lower labour costs enable them o undercut countries in economic
compeution that do provide proper soctal protection. While stated as 4
matter of high prinaple, this doctrine actually represents littde more than
an attempt to justfy protectionism under the guise of concern tor
workers” rights. Socal dumping rests in the eve of the higher-cost
beholder: the charge levelled exclusively at countries that succeed

15



perspectives marks the debate between tree and fair traders. For example. in
discussing the trade competition among nation-states. free traders are apt to
see competition in benelicial wrms. On the other hand. tair traders view the
same phenomenon as a race between states o the lowest regulatory level
permissible in a global economy. Ot course. the latter situation is not a
desirable result for workers being sateguarded by these regulations. This
dilemma is not resolvable as long as the discussion attempts to dermonstrate
that the issues at hand are detinable trom the internally consistent world view
of the fair trade or free wade proponents. It has been suggested -- at least as
this debate pertains o collective action problems of regulation -- that we need
to choose between the competing coneeptions used in this debate. This means
that we must decide which way to comprehend the problems that globalization
and international trade issues create tor all of us.  However, betore any
determination ot this question can be made -- one must aceept that a problem

. I8
CXIsts.

attracting jobs and investment on the basis of having an advantage in unit
labour costs.

See B. Steil, "Labour and Free Trade: “Socul Correctness’ Is the New Protectionism’ (1994)
Jan./Feb. Foreign Altaus 14 Langille otfers a detailed description ot “double aspect

picture’ evident n this debuate concernming regulauion, infra at 486-487.

¥ Langille, supra. note 12 at 489.
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This chapter focuses on broadening our understanding ot the basic
disputes relating to the trade IS debate. Free traders espouse the view that
level playing tield” arcuments made by tair traders are incoherent trade
claims. [his mvestigation begims with a moderately skeptical approach to this
more ‘radical” tree trade view and argues that it is untounded. This scement of
the thesis sets out and reviews several anti-tair trade claims that aim to de-
couple the tradeslabour linkage increasingly  associated  with  tree trade
agreements.  Second. it notes the role ot regulation in the free trade tair trade
debate and explores the apparent ditticulty connected with regulanon in the
modern world trading system.  Finally, an examination of the convergence
between ILS and free trade approaches is conducted. [n an effort to advance the
connection between trade and labour standards in practice. a discussion of the
intetlectual ditticulties ol the approaches used in the debate is undertahen.

Looking ahead to the account presented below: this chapter argues that:

1) Free trade doctrine does wlerate some tair trade notions.  [n

certain circumstancees. the theoretical underpinnings ot free
trade theory wecepr and give logical coherence to fair trade
desires to use government regulation to create Clevel playig
ficlds” by harmonizing or acutralizing  foreign  government
policies.  In this connection. tree trade doctrine accepts the role
ot the state i regulatng trade between nations, on a number of

rationales. and allows the use of state intervention in the labour
market as well as other arcas ot the economy.

2) While free traders vutwardly denounce state regulation of trade.

free trade policy has necessarily used regulation to advance some
free trade goals. Moreoser. the world trade regime has favoured

17



regulating [LS in the tace of arguments that the mternational
market should determine labour standards. [n other words. free
trade policy has viewed fabour market regulation in trade
agreements in positive terms,

3) LS. unlike tree trade doctrine. relies upon a human right
approach to the market place.  Although this rights based
approach  does not necessarily  contlict with  the  utilitaran
approach ol free trade in all circumstances. an intellectuaily
coherent method tor distinguishing legitimate and  illegitimate
ILS trade-related clams s difficult to establish.  The ability 1o
expand the present tevel of fabour market regulation likely rests
upon our ability o harmess state political  capabilities 1o
implement sate avenues ol discussion. negotiation, cooperation
and agreement. Fhis may move the debate and poliey action of
states torward m ths regard.

First. this chapter reviews the key tenets of international trade theory.

The purpose of this sectuon 1s o demonstrate many ol the primary values

espoused by trade doctrine.  Nexto  this chapter examunes the basis of

international trade policy as it exists i our multilateral trade agreements. This
seetion sketches o rudimentars picture o how  wade doctrine has been
converted into actual trade policy and itlustrates the central role of regulation in
the modern world wade regime. In addition. this chapter explores  the
development ot ILS and indicates that both consensus and  disagreement
remains between free and tar taders o this context due o the ditterent
approaches utilized by these participants. Finally. this chapter will explain

how this (re-trumed) debare can be moved o actually promote effective [ILS in

trade agreements. In sum. by exploring the underlying theoretical and practical
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aspects ot this debate. this chapter’s goal 1s to demonstrate ways i which
governments and other organizations can advance the link between cttective

ILS and international trade agreements.

A. The Basics of International Trade Theory

NModern internattonal trade theory was established as an antdote to the
prevailing trade wisdom ot the late 1700s. Until that time, public policy was
devoted to maintaining a system ot state sponsored control of trade that aimed
to promote several detined goals: 1) accumulating precious bullion: 2)
promoting cconomic growth: 3) maintaining a favorable balance ot trade with
other nations: 4} protecting domestic industry: 3) maximizing employment:
and 6) ultimately augmentng the power of the state.”” This complex set of
policy goals was to be achieved by the promotion of” exports. which were
viewed in positive terms. and by simultancously taxing foretgn voods -- as
importing items was thought to be o wastetul activity.  Through the use of a
number ol cconomic and nationalistic justitications. a system ot controlled
trade was developed.  The logic of trade for mercantilists motivated them to

establish a lavorable balance ot rade that would produce an inflow of currency

19 - - g . - . .
Douglas A. Irwin, Against the Tide: Ap Intellectual History of Free Trade, (Princeton,
New Jersev: Princeton Uniiversity Press, 1996) at 26.
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into the nation.  As welll they beliesed that the manipulation ol imports
through the use of  taritt barriers would create a proper consumption of
commodities which was thought o generate economic growth in domestic

T

areas of production.”™  T'his system ot trade rested on the presumption that the
state should actively dircet all trade through the use ot taritt policies that

would remedy the percerved misalienment ot public and private interests in the

cconomy.

[) Absolute Advantage in Trade

Although the rise ot tree trade thought predated Adam Smith. his
contribution to the tinking surrounding  trade doctrine and  policy was
monumental in that he presented o new economic logic - a syvstem for
analyzing cconomics that luid bare the tallacy of mercantilist thought. Among
other things. Smith reasoned that the entire basis for mercantilist protectionism
was erroncous. e related his insights in a common sense manner that placed
a considerable value on specialization and the international division ot” labour.
Smith noted:

What is prudence in the conduct ol every private family can scarcels
be tolly i that of a great kingdom. [17a country can supply us with a

* Ibid at 34.
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advantage. when it s thus directed towards an object which it can
buy cheaper than it can make. The value ot its annual produce 1s
certainfy more or less dimiished. when it is thus wrned away trom
producing commuditics evidently of more value than the commodity
which it is directed to produce.  According to this supposition. the
commaodity could be purchased trom toreign countries cheaper thun
it can be made at home. It could. theretore. have been purchased
with a part only of the commuodities. or. what is the same thing, with
a part only ot the price ot the commodities. which the industry
emploved by an cqual capital. would have produced at home had it
been lett to tollow its natural course. The industry of the country.
theretore. is thus twrned away tfrom a more. o a less advantazeous
employment, and the exchangeable value of its annual produce.
imstead ot being increased. according to the intention ot the fawginver.
must be dimintshed by every such rcgulzllion.:“

Smith recognized that the trade ofl (or opportunity cost)  between alternative
economic activities atfected the net weltare ot a society.  Protective taritts
would intertere with this relationship and theretore reduce the hallmarks of net
welfare - national income and growth., Smith’s teachings called tor wnilateral
trade liberalization ot a nation’s tarttt regime irrespective ot the tade policies

ot one’s trading pariners.”

[[) Comparative Advantage in Trade
Classic tree trade theory. as presented by Smuth. relied on etticiency to
promote open trade. This approach was later moditied by David Ricardo who

demonstrated that all nations. regardless ot their particular trading advantages.

=

2 ~ . e . N v . . -,
* Adam Smith, The Wealth ot Nations as quoted in [rwin, supra, note 19 at 79.

’e .
* Trebilcock & Howse, supra. note 21 at 2.



could benetit from free trade given certain conditions.  Regardless of the

absolute advantage ol any country in any good. trade could be a usetul
endeavor it the nations that traded possessed a compurarive advantage in the
products traded.  Trebileock and Howse explain Ricardo’™s msight in the
tollowing terms:

[n his example. England could produce & given quality ot cloth with
the labour of 100 men. {t could also produce a given quantity ol
wine with the labour o 120 men. Portugal. in wrn. could produce
the same qualiny ot cloth swith the labour of 90 men and the samwe
quantiy of wine with the fabour ot 80 men. Thus. Portugal enjoyed
an absolute advantage over Eogland with respect to the production of
both cloth and wine e it could produce a gnen quantity of cloth and
wine with fewer labour inputs than England.  However. Ricardo
argued that trade was stll mutually advantageous. assummg tull
employment in both countries: when England exported to Portugal
cloth produced by the labour of 100 men in exchange for wine
produced by 80 Portuguese. she mmported wine that would have
required the labour ot 120 Englishmen to produce. As tor Portugal.
she gained by her S0 men’s Tabour cloth that it would have taken 90
of her labourers to produce. Both countries would be rendered better
ot through trade.™

Trade. far from being a simple exchange tunction. would depend on a mix of

cost ratios involving the comparative cost of producing goods in the domestic

* fbid at 2-3. Note that the assumption ot tull emplovment that free trade theory made
simplv does not exist in modern practice. Almost one billion people, or nearly one
third of the global worktorce s out of work or under-emploved. See the [nternational
Labour Organization._World funployment Report 19926, (Geneva: [Loy, 1996) &
[nternational Labour Organizaton. _World Emplovment Report 1993, (Geneva: [LO,
1995) for a comprehensive review ot world emplovment levels. The tull cimployment
assumption of free traders came under heavy scrutiny by John Maynard Kevnes in the
1930s. This caused free trade policy to lose credibility until the end of World War II; See
[rwin supra, note 19 at 189-216, tor a review of this debate.
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market versus importing 1t trom abroad. [t the cost of importing a vood was
less expensive than producing it at home a nation should import.  The cost at
which a nauon may mmport trom abroad depends upon the cost of the
commodity in the market versus the cost of producing 1t in the absence of
importing the good or service trom lhrcigncrs‘w Ricardo’s perceptiveness in
this matter indicated that nations who wished to benetit from tree trade ought
to specialize in the production of goods and services destined tor trade in areas
where they maintained some level of comparative advantage.  Although this
explanation ot Smith and Ricardo’s contribution 1o free trade doctrine is only
partial: this rough sketch ot free trade’s basic tenets is usetul in tllustrating the

parameters ot this doctrine and its tundamental values.

[iD) The Essence of Trade Doctrine
The world that Smith and Ricardo based many ot therr theoretical
assumptions upon simply does notexist. Among other things. many producers
of goods are no fonger solely located in the domestic realm of any one nation.
[ncreasingly. international businesses are moving from organizations  that

operate with a single central location fixed in one country ro tirms that function

) ap e R . . .
James Mull. E s b Eeonomy, as cited in Irwin, supra, note 19 a0 91,
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with production webs that literally span the globc.m Moreover. our very
concept ot “trade” has expanded trom the international exchange ot goods to a
notion of trade that encompasses other commercial activities.  In the modern
world of ¢conomic integration. trade s also concerned with international
investment. services. intellectual property. government procurement. subsidies
and dumping and the international movement of people. Moreover. the general
assumption that factors ol production. such as tinancial and human capital.
were fixed within states has changed dramatically.  The rise in mobility of
services and capital seriously challenges the old world view of trade. ; Finally.
trade is connected to a growing list ot issues that bear on trading relationships
inctuding the environment. devclopment and  labour standards. ™

Free trade doctrine may be tlawed or subject to qualificauon. cither due
to changes n our real cconomy or as a result of modern refinement by trade
theorists.” but it stll animates much of current economic thought. The
theorv’s longevity relates to its ability to demonstrate its tundamental value to

society.  Iree trade’s continuing value to society is demonstrated by its

* Robert B. Reich. The Work of Natons, (New York: Knopf, 1991) at 112-118 and 301-
315.

%] . - . R .
Trebilcock & [Howse, supra. note 21 at 5. Reter to Langille, supra, note IC and Langille,
supra, note 13 for a discussion ot the implications of capital mobility and Labor's relative
immobility.

"~ Langille, supra, note 13 at 1.

L T . . . B . . .
See Irwin. supra, note 19 tor a general review of the ntellectual history concerning anu-
free trade critiques.
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capacity to expand contract opportunities between private partics and to
illustrate that mutual gains are realizable from these exchange -- il parties are
generally endowed with ditterent specialized resources or skills.™ In short. the
kernel of truth evident in this theory 1s that it has explained the conditions
necessary W improve consumer weltare and it has suggested the means by
which that weltare may subsist over-time. The ability ot this theory o improve
welfare reveals two dilterent underlying aspects ot its value: one insight is
abstract and the other is concrete.

On a practical level. a review of this theory demonstrates that its key
principles have always been concerned with the merhod by which net weltare
is increased.  The success ot tree trade doctrine in explaining the munner by
which weltare can be increased has rested upon utilizing labour in the most

35

etficient manner possible given any  particular set of circumstances.”™

4 . R
Trebilcock & Howse, supra, note 21 at 3.

7 An alternative wav ot understanding comparative advantage is in terms of its labour value
and opportunity costs in a single workplace. Agaun Trebilcock & Howse. supra. note 21
at 3, explan this pont:

Suppose a lawver 15 not only more etticient m the provision of legal services
than her secretarv, but s also a4 more elficient secretary. [t takes her
secretary twice as long to tvpe 1 document than the lawver could tvpe 1t
herselt. Suppose, more specitically, that 1t takes the lawver's secretary two
hours to tvpe a document that the laiwver could tvpe in one hour, and that
the secretarv’s hourlyv wage 15 523, and that the lawyer’s hourly rate 1w
clients 1s $2C0. [t will pav the lawver to hire the secretary and pay her S48
to tvpe the document in two hours while the lawver is able to sell tor $22C
the hour of her time that otherwise would have been committed to tvping
the document. In other words. both the lawver and the secretary gain trom

this exchange.
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Understood in an alternadve tashion, tree rade essentially stated that the value
of any good is a function. among other things. ot the labour needed to produce
it. As the division of labour is turther retined. arrived at through specialization
ot skills. resources and increased market integration - labour  (through
increased productivity ) became an important means ol molding other tactors of
production involved in trade. Thus. these processes are intimately tied together
and illuminate a social process tor turthering the welfare enhancing cttect of
free trade.

This market-based ordering also indicated the pivotal role that the
utilization ol labour plaved m mereasing weltare. For instance. Iree trade
operates on a logic of improving the price ot a good or service - it trading
parties can obtain a cheaper price for a good or service than the price on the
domestic market. then an incentive to trade is induced when the good s
purchased. This weltare enhancing activity is supported by improving the cost
ratios involved in creating improved prices. [E tirms can utilize cost ctfective
tactors ot production tthis includes endowments like laboury allowing the
competitive pricing ol goods. then the incentive to trade is created and
maintained. Employing refatively cheaper labour - not in the sense of absolute
labour costs but in terms ol unit labour costs measured in relation to

productivity- is an mmportant means ot reducing these cost and thereby the



price of goods and services in a marketplace.  Without the division ot labour.
competition of markets and the selt” interested motivation of both consumers
and states underlying tree trade doctrine. the incentives tor improv ing labour
productivity would sutter. Indeed. modern wrade theorists have indicated that
the use ol cheap labour may indeed play a role in the production cycle of
certain goods and services in shitting invesument and production sites to lower
wage nations.”" In this way. free trade doctrine demonstrates that the weltare
enhancing nature of wade relies on the interrelationship ot labour and
competitive markets.

Despite. this highly simplitied review ot free trade doctrine. the
account provided above illustrates that the theory itselt provides a prescriptive
meany for improving welfare.  [n asserting free trade doctrine. the inherent
assumption was made that consumers will (or should) attempt 0 maximize
their infinite ends by wisely using their Himited resources.. This approach.
being primarily individualistic and subjective. raised questions relating to the
incentives involved in any particular market transaction.  The economic case

for increasing weltare under tree wade logically extended itsell” o policy

Nigel Grumwade, [nternauonal Trade: New Pauwerns of  Trade, Production and
[nvestment, (New York: Roudedge, 1989) at 21- 22,

7 This section draws heavilv upon Michael | Trebileock, An Introduction to the Ecopomic
Approach to Law, (Toronto: Faculty of Law, University of Toronto, 1994) at 3-21.
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questions pertaining to the individuals involved in exchanges and whether they
were better oft in wrms ol their own pereeived welfare.  As well. larger
economic guestions relating to the theory itselt sought t understand the impact
that any particular taritt would have on the general pattern of economic activity
and its distributive etlects in society. Classical economics would subject tree
trade to abstract theorctical modeling that attempted 0 employ socictal cost-
benetit analy sis to prove that free trade improved overall weltare. Focusing on
the consequences or impacts ol tree rade policy and attempting to measure the
net individual or social weltare ot a given situation was a necessary prelude to
forming prescriptive judgments as to the merits of economic policy advocated
by free traders. Free trade doctrine locuses on the response of rational. self
interested agents to the incentives of tree trade as policy. Thus. this theory
attempted to tormulate a normative basis tor the implementation ot {ree trade
polit:_\'."x Free trade doctrine was presented as the superior choice tor policy
makers considering cconomic attairs because it could produce improvements
in the well-being ot citizens.

Moreover. the positive and normative approach described above also
indicates that tree trade theory s related to another set of theoretical values.

The hallmarks of free trade theory - rational self interest. competitive markets.

3y .
[rwin, supra, note 19.



private exchange. elimination ot trifts. division of labour. etticient production.
cheaper prices -- all demonstrate a concern with increasing the net welfare of
citizens.  The internal coherence of tree trade theory also suggests 1t s a
detailed torm of economic utilitarianism.™”  Ctilitarian theory in its simplest
form asserts that the morally right act is that which produces the greatest well
being for the members of socicty. [t seeks to raise human weltare among all its
citizens and demands that the consequence ol an act be empirically verified.
Utilitarians accept. and are cuided by tmorally good) acts which actually
improve human welfare. As a result. a utlitarian tests moral questions against
changes in human weltare. giving cqual weight to each person’s welfare,™
Utilitarians may define weltare ditterently but they agree that weltare. however
one defines it. is the {itmus test of a society. Simifarly. tree trade doctrine.
despite its acknowledgment that some citizens may be worse oftf as a result ot
free trade policies. seeks o increase the general weltare of citizens. Trade
ceonomists are continually testing trade policy on the basis ot its impact on net
national or global weltare -- measured in terms of cconomic growth. national

wealth or production.  Moreover. neo-classical economists use wellare tests

W . .
Trebilcock, supra, note 37 at 2C.

“W. Kymlicka, Contemporary Political Philosophy, (New York: Oxford University Press,
1990) at 9-12.
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almost exclusively o judge these changes without considering other moral
standards by which human conduct may be determined.

It free trade doctrine. given its foregoing economic logic. is a positive.
normative and utiitarian based theory it also is nor representative ot other
theoretical schools ot thought with which it is commonly associated. Despite
the strong normative value neo-classical tree wrade theorists attach to private
exchanges and ordering. free trade doctrine is not a theory that wholly
advocates luivses fuire philosophy . Typicalls. tree traders have been skeptical
of the capuacity of collecuve decision makers  (legislators.  regulators.
bureaucrats and judges) o adopt legal principles that unambiguously increase
net social weltare.' The distrust of the state and its actors is based on the
premise that partics entering into voluntary private exchanges must teel that the
exchange is likely 1o make them better oftl otherwise they would not have
entered into the relationship m the I.II'SI-PILIL‘C.” State actors are not always
able t directly observe the utilities ot these relationships. rendering any utility
calculus associated with collective decisions erroncous. In terms ot the social

welfare consequences invohved in collectively  imposed  dectsions.  state

4 . .
' Trebilcock, supra, note 32t 16

“Ibid at 17.
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decision makers cannot be sure that the net ettect of a particular decision on all
parties is enhanced or reduced.

Simularly. fuisses faire doctrine maintains that an economic system
functions best where there is no terterence by government. [t promotes the
belief that the “natural” economic order tends. when undisturbed by artificial
stimulus or regulation. w seeure the maximum well-being for the individual
and therefore the community.” [0 spite of the tact that Smith was intluenced
by this stream ot thinking. tree trade doctrine does provide a role tor the state
in economic attairs beyvond simply entorcing contracts and property  rights.
Without doubt. classic tree trade theory does not invite the state to actively or
arbitrarily “mtertere” in private cconomic ordering.  However. tree trade
doctrine did envision an tmportant role tor the state in the atfairs ol private
individuals.  Smith acknowledged many  circumstances  in which  state
intervention was benelicial tor society. such as the establishment ot law and
justice which could allow the market to operate more ettecuvely. Noncetheless.

the existence of a state ot attairs which invited government regulation did not

*'Ibid at 18. This justitication tor private ordering is closely related to the liberal political
value of individual autonomy as 1 chiet socual value that is 1 precondivon o individual
freedom. For a fuller explanation of the relationship between the economic and political
justifications see, infraat 17,

“*Irwin, supra, note 19 at 6474,
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automatically justity a departure trom tree trade as a state p«)li«:}.ﬁ Yet
departures trom free trade were justitied in Smith’s view for non-cconomic
reasons. For instance. Smith allowed the imposition ot import dutics on the
basis that national security considerations justitied protecting detense related
industries.

[ronically  tor modern Iree  traders. Smith’s  original  cconomic
Justitication also allowed the use of some taritts it government intervention
could promote a truer approximation ot marketr determined behaviour.  Free
trade could allow import dutics in sitwations where foreien vovernment
regulation direetly altered the competitive advantage ot products in domestic
markets. Smith reasoned that imposing cquivalenr import duties on toreign
goods. which were not subject o taxes levied on domestic goods. would
cqualize the tax treatment ol toreign and domestic products. Smith's call tor
tartfts to ettectively neutralize the ditterence in national tax regimes would. in
his view. have positive cconomic ettects. e noted this policy:

would not give the monopoly ol the home market 10 domesue
industry. nor turn towards a particular employment a greater share ot
the stoek and labour of the country. than would naturally go to . It
would only hinder any part of what would naturaily go to it trom
being turned away by the tan. into a less natural direction. and would

I . . - - - . .

" This section draws heavily from lrwin, supra. note 19, 73-86 at 78. Smuth allowed for
tritts in a number of other circumstances: the provision of public goods, reciprocity and
safeguard measures, intra 82-83.
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leave the competition between toreign and domestic industry . atter
. - - - . e
the tax. as nearly as possible upon the same tooting as before it.

Smith’s justitication tor limited protective policies indicated three significant
aspects of Iree trade doctrine. First. a policy implication was apparent because
a government could consider non-cconomic and economic rutionales  tor
intervention in the economy. Sccond. in keeping with its utilitarian orientation.
non-economic policy objectives could depart from free trade policy it those
non-pecuniary issues provided an alternative source of well-being tor citizens.
Also. again Keeping with its uulitarian approach. state interventuon which
would replicate the ettects of the market was permussible as a prescriptive
means for turthering the weltare ot citizens. Finallv. government involvement
in promoting trade taritls must consider the means ot eliminating the actual
distorting cttect that certain domestic policies between states could cause in the
market. The implicanon ot these comments are crucial to re-traming the
current tree trade tair rade debate when these tssues are contemplated 1n the

specific context ot [LS. The obvious asserton based on this finding 1s #or that

16 . . . ey - - . -
Adam Smith as quoted in [rwin, supra. note 19 at $1. Smith’s insight into the intluence of

government policy on trade tound its way into U.S. trade policy regarding labour
standards.  On two separate occasions the United States incorporated a power in the
Taryff Act allowing the President to adjust arifts. [n order to equalize the ditterences in
the cost of inputs for production (including labour costs) between 4 domestic yood and a
similar foreign article the Prestdent could impose a warff. These amendments were
designed to address the problem ot toreign low-wage competition at a ume when labour
costs amounted to a signiticant proportion ot production costs.  See Steve Charnovitz,
The Influence of International Labour Standards on the World Trading Regime: A

Historical Overview, (1987) 126 Lnternauenal Labour Review 565 at 568.

e
h



Smith was the father of tair trade ideas or that all fair rade claims that seek to
neutralize any and all policy ditterences are valid. Rather. Smith’s insight
leads to another more interesting conclusion.

Generally speaking. the claim made by tree traders that level playing
tield arguments are normatively incoherent and antithetical to basic tree trade
doctrine has been widely accepted as a justitication for rejecting many tair
trade demands. However. the rejection ot this approach is not always valid
within trade doctrine. Free trade doctrine would suggest that an cconomic case
exists for the harmonization or neutralization ot (any) policy  ditterences
between states if the use ol tarifts promoted a truer approximation ot narker
determined behaviour in the circumstances. This assertion would be subject to
the normal evaluation that trade policy would have to “increase the general
industry ol the socicty. or w0 give it the most advantageous direction.™ Fair
trade policies that seek to diminish diversity among nations by harmonizing or
neutralizing state acts may expand trade by reducing multiple compliance
costs. permitting the realizatuon ol ccononties of scale. avoiding the cost of
regulatory duplication and permitting the realization of regulatory cconomies

- .. - IN . . .
ot scale and specialization.™ Ot course. policy convergence or equivalence

I . .
[, supra, note 19 at 34.

* Trebilcock & Howse, supra, note 12 ¢ 42,
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may also reduce trade. Consequently. it the use of tarifts could be manipulated
to cancel out the etect ot state regulation and thereby demonstrably increase
the well-being ot citizens. trade doctrine would aceept. it not call tor. the use of
taritts in such circumstances. In this connection. the ¢laim ot tree traders that
“level playing tield” arguments are normatively incoherent is false.  T'he use of
neutralizing taritts or harmonization tor the limited purpose ot increasing
weltare derives its normative coherence trom tree trade doctrine itsell which in
turn espouses the value of competitive markets and free wade policy.  The
refrain to the free wade query owhy should a cost advantage - assuming
nothing morally wrongtul is involved - attributable to divergent policies not be
treated like any other cost advantage?) is simple and familiar to tree traders.
Divergent policies should not be weated like other cost advantages if they
reduce the general weltare ot a society. In other words. it ievel plaving field
arguments tor harmonization ot policies or taritt neutralization can increase net
weltare then they should be pursued within tree trade doctrine.

Subjecting this insight o the many economic and non-cconomic
qualifications ot the “real world™ obviously leads to many qualms on the part of
free traders: These reservations may include that:

e itis a primitive view of the economy:

e the theory displays a rudimentary understanding ot the myriad of

actions taken by the state which intentionally and unintentionally
shape comparative ady antage:



e the Hloodgates of reguiations this approach suggests will ettectivels

smother tree trade:

e improving weltare will be a rare oceurrence as our ability to judge

the oprimal taritts o increase weltare is lacking:

o tair traders do not assert level playing field arguments trom this

perspective nor do they am tor increased weltare as a result ol taritts

ere..

Although many ot these comments may not be gainsaid. they do not refute the
underlying acceptance ot free vade doctrine ot level playving field claims if
tarift use can increase natonal or global weltare.  Rather. the underlying
objection to tair trade clums relates to the scope and mode ot trade regulation
that is to be pursued as a result ot the acceptance ot some level play ing field
arguments.

This chapter has brietly surveved the basic tenets of tree trade Jdoctrine
and noted that the theory explains the conditions necessary 0 improve
consumer weltare. This doctrine’™s  desirability rests on the gams  trom
specialization inherent o wade. and  theretore it strongly relies on the
improvement of” labour productiv ity derived trom the international division of
labour. Iree trade doctrine deseribes @ means for improving socictal weltare
and it implicitly issues a normative cconomic prescription supporting lree trade
as policy. Moreover. this theory employs a torm ot utilitarianism that judges

matters in terms of improving the cconomic wellare ot citizens.  Although this

doctrine possess a normative dispusition t private ordering. it does allow an



important role tor state intervention i the ecconomy. In principle. this doctrine
allows the state to prioritize weltare based on economic and non-cconomic
forms ot weltare. [t specitically accepts the validity ot “level plaving tield”
claims on the condition that the implementation ot equivalent tarifts or
harmonization ot policies increases economic weltare. Thus tair trade claims
can be normatively coherent within tree rade docetrine which also suggests that
tair trade remedies -- harmonization and taritt neutralization -- mayv be
appropriate trade policies it such policy action improves weltare.

The implication present in this observation. that tree trade doctrine may
present some insights inte moving the finkage between [LS and trade torward.
seems to call into question the polarized nature ot certaimn aspects ot this debate.
Ultimately. this thesis will exanune whether some aspects ot this theoretical
investigation can be usctully applied in concrete circumstances ot actual
trade/labour arrangements.  This question is. of course. a ¢central component in
forging a stronger connection between these issues than the one which
presently exists inoour current imternational trade regime. However. betore
assessing this larger question. this thesis must outline the basic tunctioning of
our modern trade regime in order to assess the application of trade principles
against our current trading system. his investigation will help detine the

manner by which basic trade tenets have been converted into rules which make



up the present multilateral vading regime.  The issue ot state regulation of

international trade is at the center ot this next section.

B. The Modern World Trading Regime

Since its establishment in 1947, the General Agreement on Laritts and
Trade (GATT) has been the principal international agreement occupied with
liberalizing world trade. From its inception. GATT has been concerned with
negotiating the reduction ot trade restrictions pertaining to goods. [t has
provided a multilateral tframevwork tor resolving international wrade disputes
betwween governments through the negouated establishment ol vade rules.
These negotating sessions have recurred regularly -- cight rounds since the
tounding of the GATT. with the Uruguay Round encompassing over 120
countries representing more than ninety per cent ot world trade.  These rounds
have moved trom originally tocusing on the reciprocal reduction of it
barriers to disciplining the use ol non-taritt barriers such as import licensing.
customs valuations. technical standards, government procurment and subsidy
policies. Morcover. in 1994 the Uruguay Round proceeded to include: trade-

related investment issues (FRINs):  international trade in services. trade-



related intellectual property issues (TRIPs): and trade in textiles. clothing and
agriculture. under the GATT discipline.

The World Trade Organtzation ¢ WTOY was established in January of
1995 by the Uruguay Round to take charge ot administrating the trade rules
established under the latest succession of GATT negotiations. Through the use
of various councils. committees and agreements the WTO oversees  the
implementation of taritt cuts and the reduction ot non-taritt barriers agreed to
during the Uruguay Round. [t s charged with regularly monitoring the trade
regimes ot individual members countries -- also known as Contracting Parties.
Members of the WTO point out the measures ot other Contracting Parties that
cause trade contlicts and communicate thetr own trade measures and statistics
to the WTO. It provides Contracting Parties with a dispute resolution process
relating to trade contlicts.  The WTO uulizes conciliation and. il necessary.
adjudication of’ these contlicts.  Disputes are adjudicated by punels of
independent experts that are established to examine the dispute against the
agreed trade rules of the GATT (1994). It also provides consultation for

members by monitoring the global ecconomy and publishing studies refating to

44 .
Trebilcock & Howse, supra, note 21 ar 21-22.
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the main trade issues of the day.  Finally. the WTO provides a torum for

30

countries to turther reduce trade barriers around the world.

[) Founding Principles of the International Trade Regime

The rules implemented under the GA'TT are destgned to liberalize rade
through a process of mutually matching reductions in wade barners.  The
principle of non-discrimination that promotes free trade between nations is
reterred to in the preamble o the GATT™ and in the Most Favored Nation
(MFN) and Natonal [reatment provisions ol the agreement.  Under Article |
(MFEN) ol the GATT. countries negotating trade coneessions (adyantages.
tavours. privileges or immunitics) between themselves must agree that they

will unconditionally extend those subsequently negotiated trade benelits o all

a

other third countries. ~ In other words. any binding tritl concession made

another country must be bestowed on all other GATT Contracting Parties.

Also. the nations extending the trade benetit may not demand. as a condition ot

7 Ibid at 38, Abo see World Trade Organzation web-site (httpraww.wto.org) tor general
intormation pertaimng to the tunctionmg ot the WTO.

U Article XNV frs further recogmizes that:

Customs duties otten constitute sertous  obstacles 1o trade and  that
negotiations on a reciprocal and mutuallv advantageous basts, directed to the
substantial reduction ot the general level ot tantts are of great importance to
the expansion ol mternational trade.

* Trebilcock & Flowse, supra, note 21 at 18,
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granting the concession 1o others, any other trade privilege.  Thus. the MFN
principle encourages mululateral nevotiations and cooperation in the design
and promotion of trade concessions by discouraging members ot G\ [T from
discriminating amongst particular (undesirable) exporters.

The rule of non-discrimination is also addressed in Article 1 of the
GATT in the torm of the National Treatment provision.  Article [ extends
treatment (with respect to a nation's mternal policies) o imported goods and
services no less tavorable than the 1 atment accorded to domestic voods and
services. Again. in other words, & GATT member may not adopt domestic
policies that favor domestic producers of 4 given product as compared to
toreign producers ot like products. National Treatment mandates that once
aritts have been collected on o toreign product entering a territory . it will thce
no additional burdens aginst 1t unless domestic producers bear those same

34
encumbrances.

This provision includes situations where a domestic policy
affecting a foreign product is accorded evactly the same legal treatment of a
domestic product but the intent or ettect ot the policy is to accord adverse

treatment only against the toreien product. Consequently. discrimination is

avoided in these contexts by wvoiding a wide range ot non- tarit” barriers to

* Ibid.
* Ibid at 29.
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trade. This approach to trade tacilitates genuine cooperation in establishing
mutual trade coneessions because collective decisions made by states o reduce
trade barriers cannot be avoided by using surreptitious policies that tavour
domestic producers.  The Key pulicy implements used to promote tree trade
guard against opportunistic cheating off WTO members.  The solution to
remedying trade disputes between countries ts embedded in the basic structure
of the world trade regime - nations have implemented sate avenues of
discussion. negotiation. cooperation and agreement. It is the implementation
of these avenues that highlights the role ot regulation in establishing (ree trade

policy.

Free Trade's Regulated Nature

Paradoxically . the presence of other GATT arucles related to non-
discrimination principles suggests the exigeney ol governments regulating
trade. As we have seen. the means by which states have chosen o liberalize
trade allow tor countrics to lessen trade barriers over tme by matching trade
concessions made between stawes.  In other words. major trade agreements
have opted tor a svstem of liberalization which rejects immediate  tull

reciprocity as well as any notion of unilateral free trade envisioned by Smith.™

" Bhagwati, supra, note 7 at 24-25.

4+



ft is telling to note that the implementation ot” non-discrimination principles
which require matching trude liberalizaton has also sanctioned a host of
qualitications to these canons ot Iree trade.

Specitically. many exceptions have been created throughout the GATT.
and within regional trade arrangements. that allow states to avoid or undermine
non-discrimination principles.  l'or instance. Contracting Parties have grand-
fathered trade preterences that were in force between a limited number of
member states.  Previously. states have also signed many non-tarift’ barrier
codes that operate on a conditional MEN basis. Significantly. subject to certain
conditions. member countries have also permitted the tormation ot customs
unions and tree trade arcas between limited groups of GATT members.™ n
addition. the National I'reatment principle authorizes government agencies to
favor local producers ol goods tor their own procurment.” These exceptions
to the comerstone principles of tree trade tllustrate the fundamental dispute
present in the free trade tair trade controversy.

Free trade policy has always been a qualitied proposition in practice.

In implementing the liberalizing logic ot tree trade doctrine. Contracting

" Trebilcock & Howse, supra. note 21 at 27.

" Aricle III: 8. Ibid at 32, Note that government procurement became subject to the
signatories of 1 Code negottated under the Tokvo Round and is now subvect to all
members of the WTO by virtue ot therr membership.
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Parties to the GATT built a number ot specitic mechantsms that condition
open trading arrangements. Fhese qualitications  permeate the GATT
discipline.  For example. Article XI has prohibited the use ot quotas and
quantitative restrictions by member countries because these restrictions clearly
protect domestic producers. However. many exceptions continue o allow
exemptions under Article X1 Quanutatve restrictions have been permitted
for: agricultural imports (Articie XI. balance of payvments problems (Article
XID: and LDCs - i order to remedy their balance ot payments or infant
industry problems.  The trading regime has also allowed tor sateguard
provisions (Article NINX) that. subject o certain qualifications.  permit
Contracting Purties to temporartly suspend or alter trade concessions it import
surges threaten serious injury to domestic producers of like products in a
<:0umr).'.;S Morcover. trade remedy faw under Article VI ot the GATT has
recognized the right ot members o take wiilateral action under domestic trade
law 1t domestice industries are materially injured by certain dumping or
subsidization practices ol toreigners. . \s welll disputants under wade remedy
law may also claim any benelit. aceruing directly or indirectly under GATT. as

being “nullitied or impaired” by a policy or practice of another member state.

* See Lm[ui States [nternaton 11 Trade € «)mmmmn Rgp it to the President on Certun

: : *1n John H. Baron and Bart S.
Flsher. [nternational T ruh [m estment: Ru'ulmn" Internationa Busipess, (Boston: Little
Brown. [¥86j at 216-232 tor an caapie ot an Ameriaan safeguard action brought by g
trade union that ultumateiv was dened.
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The numerous exceptions and conditions attached to free trade -- and
its comerstone principles of MEN and National Treatment -- do not necessarily
indicate that tree trade policy has been overwhelmed with protectionist
devices.  In spite of the tact that certain GATT provisions which quality
trading relationships. such as countervailing duties and anti-dumping claims,
have often been utilized tor protectionist purposes: it is not clear that all
qualifications inevitably violate the goals of free trade. Rather. many of these
conditions. such as the sateguards regime or the nutlification and impairment
qualifications. comtortably exist within GATT s framework because these
mechanisms can toster open trading relutionships. For example. sateguard
provisions simply guard against the severe dislocation ot domestic capital and
labour. [nstead of exempting an cconomy from liberalized trade atter such a
dislocation. a safeguards regime implements tree trade in “smaller grudutions"w
of time. Yet a sateguards mechanism within a trade regime does eventually
liberate trade in the attected nation.

The qualifications o wade. whether viewed as justifiable means of
practically pursuing open trade or not. point to the centrality of” regulation

within the modern trading regime. In practice. free trade does not contest trade

7 Smith quoted in Irwin. supra, note 19 at 82, Note Smith approved of safeguard
mechanisms to promote trade. Sce intra.
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regulation per se. This is evidenced by the network of language qualitving
non-discrimination principles in the world and regional trade regimes which
are designed to advance tree trade. On the contrary, regulation ot trade by the
state is aceepted as o legiumate ool ot free trade policy.  [n tact. trade
liberalization is one torm of state regulation™ that seeks to establish trading
relationships to turther the well-being of o particular nations™  citizens.
However. the regulation advanced by states pertaining to trade is under
constant and rigorous scrutiny by the advocates ot free trade. This supervision
over the terms of rade operates o ensure that only a modicum ot jusrified
regulation mvoking restrictive trade practices is aceepted into the global trade
regime.  For instance. trade experts test trade policy that promotes trade
restrictions against tree trade’s welture enhancing capabilities. Public policies
that support a taritt. rather than domestic regulation. to cure a market ditticulty.
are examined in order to demonstrate that the first-best use ot a number ot
domestic policies is a superior course ol action to the imposition ot a tarif] 0!
Similarly. trade lawvers design legal thresholds that justty the imposition of
legal restrictions on trade it the policy objectives and the instruments of

regulation legitimately  avoid the  “traudulent” and  cgratuitous™ use of

* Trebilcock & FHowse, supra, note 21 at 178,

" Bhagwati and Ramaswami in [rwin, supra, note 19 at 169.
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government ordering in the international market plucc.": All of thts necessarily
oceurs becuuse free trade doctrine sulters trom an inherent contradiction in its
nature. [n order tor global open rade o exist. relatively tree of constraints to
international trade and investment. states must employ particular forms of
regulation to liberalize current trade practices. [t is the discussion concerning
the subjects and means ot trade regulation. rather than the need tor regulation
itselt, that actually occupies the tore ot the free trader tair trade debate.

This intrinsic tension between utilizing state regulation in any given
trade arca or foregoing regulation has existed since the birth ol the debate
between mercantilism and free trade. At the end of the dav. the conflict
between tree traders and their opponents has always revolved around a tamiliar

=

political controversy.  T'o what extent should state regulation ot market based
cconomies oceur? I answering this queston, many free traders have gratied
their disdain of regulation to the scemingly open ended demands ot labour
rights activists. among others. lor a level playing tield in trade. The conclusion
of certain tree traders i1s that these claims represent a systemic threat to the
trading regime. This view rests on two basie. interrelated beliets. First, tree
trade relies upon dilterences to enhance weltare. Second. the seemingly open

ended nature of fevel playing ticld claims would logically require the unending

" Trebilcock & Howse, supra, note 12 at 41.
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task of regulation to establish wade.  In . this degree of regulation would
climinate ¢nough ditterences so that tree vade’s value would be seriously
eroded.  [owever. it was noted above that the neutralization of trifts or
harmonization ot policies (i.e. the reduction of diversity) could improve
ecconomic weltare and therctore is consistent with tree wade  doctrine.
Consequently. the true underlying basis ot tree traders” anxiety with tair trade
propositions pertains to the seenmingly limitess regulation ot private enterprise.
The normative position ot Iree traders has been 1o scorn state regulation of
trade as it interferes with the private ordering ot the market and asserts state
control over trade -- thereby intertering with the ability of tree trade o improve
weltare.  Nonctheless. this argument surely amounts o the redictio ad
uabsurdum ot tair traders” positon with regard to regulation as it exaggerates
both the desire to regulate all state intluenced comparative advantage and the
consequences of ordering some trade relattonships in the manner advocated by
tair traders.

[n truth. state regulation has always been viewed as a legitimate and
necessary ol o promote free trade. A\ continuum  has existed  between
imposing greater or tewer constraints on national trade policy ever since mixed

. . . . 03 - -
markets have subsisted in Western nations. States have alwavs ftaced a

" Ibid at 5.



chotce between allowing relathvely  untetered trade -- whereby  national
authorities. subject w0 a minimal set ot internationally  applicable legal
constraints. provide for comparatively freeter) trade -- and a syvstem ot
constrained trade.  The latter torm ot rade allows tor much greater levels ot
state intervention imto. i not signiticant control of. the marketplace.  The
complication tor states has been o chose among the many alternativ es existing
between the extreme ends of this continuum as 1t pertains to cach specific
aspect of trade. While there are numerous tair trade claims that could impose a
level plaving tield” m many arcas of trade. they are not all necessarily
justitied.  Fair traders. at least i the context of ILS demands. have never
required the complete regulation ot the mternational labour markets.  States
that have made a choice o include a subject arca (i.e. investment) tor trade
regulation otten find the debate concerning regulation does not necessarily end
with the decision to control the specitic arca. The debate simply shitts to the
scope and means of regulating any particular trade topic.

This scgment ot the thesis outlined the basic structure of the world
trade regime and the method by which this system  tosters  discussion,
negotiation. cooperation and agreement amongst its members.  As might be
expected. the states involved in the trading regime have implemented key

provisions that toster free trade but these policies have been subject to o host of



qualifving propositions.  These qualitications to implementing free trade
indicate the centrality ot the role ot the state in constructing a viable vet open
trade regime.  Regulation of wrade. not level playing fieids arguments. has
proven to be the most controversial aspect of the treestair trade debate.
Paradoxically. many tree traders seem to disdain the state for constraining tree
trade through the use of regulation while relving on the use of state regulation
to torge more liberalized syvstems of internatonal trade and investiment. Once
regulation i1s accepted as an appropriate measure. the debate concerning
regulation may be expected o shitt w question the degree and mode of
regulation being implemented in any particular matter.  However. as we will
see in the next section. despite the regulation of some labour market issues in
our current trading system. the present disagreement between certain tree and
fair traders continues o be centered upon whether to regulate these issues in

the first place.

[II) Regulating Labour Matters in the Trade Regime

With the passing ot World War IL. liberal democracies convineed of the
validity of free trade doctrine. implemented an ever growing open door trade
policy abroad and a policy of (greater) state control of economic matters

domestically.  As the balance ot policies that promoted “Smith abroad and

LD
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Keynes at home™ began to recede and more “non-traditional” trade issues

began to be accepted as legitimate subjects of trade regulation. the entire nature
of the term “trade” changed. [n cttect. wade shitted from a purely cconomic
concept to one which embraced cconomic and social concepts such as labour
and the environment. The impact of the shitt to a more inclusive definition of
the term trade has been signiticant.  Consequently. trade policy cannot resist.
on a principled basis. the regulation of ostensibly domestic policy  areas.
Trebilcock and Howse assert:

In our view, having brought mto GATT and to some extent

legitimized the tair trade approach with respect o inteflectual

property and services. itis impossible to sustain principled resistance

to consideratton of” environmental and labour standards - related

claims as well. What is important at the outset is to distinguish the

various concepts ol fairmess at issue and the ditferent Kinds ot claims

and then to consider their consistency with both liberal trade theory -

both norms and institutions.  Are these claims simply indeterminate

or open ended. or can new benchmarks be tound. or new institutional

avenues established o develop means of distinguishing legitimate

from illegitimate claims and thereby constraining purely unilateral

ROS
approaches?

In the international labour standards context. the evolving meaning ol trade has
suggested a reconstruction of the appropriateness ot regulating certain trade-

related topics.

™ Aristide R. Zolberg, ‘Response:  Working-Class Dissolution”  (1993) 47 lnternational
Labor and Working-Class Flistory 28 at 34.

" Trebilcock & [Howse, supra, note 21 at 411
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In contrast to the acceptance of many newly regulated trade matters. the
international trade regime has long occupied itselt” with various direct and
indirect employment matters related o wade.  Labour related subject-matter
has always been present. in a collateral fashion. in the numerous articles that
qualified trade. Issues that scemmgly dealt with raditional trade matters also
applied to several cmpioyment questions. For instance.  intant  industry

exceptions - which justfy the temporary use ot tarifts to support the crowth of

competitive business -- o tree tade have been justitied on the basis of
economic  development. Understandably. the  argument  for  c¢conomic

diversitication supporting an infant industry claim has been detended upon
employment related concerns.™ In turn. these types of labour standards issues
were fixed lirmly in the GATT regime. Legal thresholds establishing anti-
dumping claims cArticle 3.4) rely on among other things. the negatve ettects
on emplovment.  Similarly. sateguards clauses (Article 6) that attempt to
determine the existence ot injury created by import surges. rely in part. on the
loss of emplovment in the attected arca. Comparable indirect arrangements are

also tound in regional trade regimes.

" Ibid at 9.



For example. the North American Free Trade Agreement (NAFTAY
also bears indirectly upon labour related issues of emplovment.  NAFTA
members have created rules ol origin to determine when a good emanates in
one of their countries. [ the complex set ot rules governing the method by
which a good “originates™ in a territory -- wholly obtained tests ot imports
which require goods to be entirely produced in the imperting country versus
component standard provisions that permit third country materials -- the local
utilization ol labour and capital helps satisty the content requirement rules.”
The production requirements have the cttect of requirtng local production of
goods (read local employment) betore they may obtain the trude benetits
oftered by NAFTA. Additionafly. in a much more explicit exampie ol labour
regulation in the NAFTAL member countries have sought to include conditions

.. - N . . W
upon the use of international labour dJuring a domestic labour dispute.”

*” Unlike NAFTA, the European Union has utilized supra-national institutions m dealing
with workers rights ssues tin 2 much more explicit manner than the examples listed
sbove. However, tor the purpose ot brevity and because 1t 5 bevond the scope of this
section, the discussion presented above purposively avoids discussing NAFTA's parallel
labour accord and the European Union's social charter.

" Jon R. Johnson, “What 1 a North American Good?: The NAFTA Rules of Ongin’
{1993)40 C.D. Howe [nsutute Commentary at 4-3.

" Article 1683 of NAFTA states that a party mav refuse to authorize emploviment by a
bustness person if that emplovee’s temporary entry nught adversely atfect a labour
dispute in the place of emplovment or the r.mplm ment of any person involved in such a
dispute. In a limited sense, this constitutes an anti-replacement worker clause that applies
across the NAFTA members’ boarders.  Sce Richard G, Lipsey, Damiel Schwanen &
Ronald J. Wonnacotr, The NAFTA: What's In, What's Out, What's Next, (Winnipeg:
C.D. Howe Institute, 1994) at 96.

'
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Although only a few cxumplcs-” exhibited above tllustrate the collateral and
long standing link between trade-related labour issues. this indirect connection
is clearly present.

Morcover. the [abour wrade fink has existed explicitdy within the GATT
since its inception.  Among other things. a single direct reterence to labour in
the GATT occurs in the general exceptions article (Article XX) of the
agreement. Subject o certain conditons. this article allows Contracting Parties
to dispense with certain trade obligations on the basis of various criteria.
Spectfically. the GATT permits states o use mmport restrictions agumst items
relating to the products ot prison labour™ (Article XN(e). ' Moreover. there
may be a turther. untested. application of GATT obligations that directly
obliges adherence o fair labour condittons.  Article XXIX ot the GATT.
respecting the relationship ot GATT w the Havana Charter. obliges members

to recognize the general principles ot certain chapters ot the stillborn)

There are, of course, examples of this indirect link elsewhere. For instance. both the
GATT and NAFTA contun provisions permitting the protection of human health, on
certain conditions, which arguably could extend 1o the domestic preservation and
promotion ot Health and Satety legslinon designed to establish aceeptable sworking
conditions {or emplovees. Furthermore, the United States of America takes the position
that the GATT under the nuiliicanon and imparment article (NAFTA possesses a
similar clause) can remedy trade contlicts concerning international Libour ~standards.
However, to date nether the GATT nor NAFTA has entertaned such 1 case. See
Charnovitz, supra, note 46 at 374375,

Trebilcock & Howse, supra, note 21 at 36, These measures may not be applied in a
manner which would constitute 1 means of arbitrary or unjustifiable Jiscrimination
between countries where the same conditions prevail or used as a disguised restriction on
international trade.
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[nternational Trade Organization. = Article XXIX(1) obliges members to
‘observe to the tullest extent ot their executive authority the general principle
of Chapters [ to VI inclusive and ot Chapter INL..." Article 7 of Chapter [ of
the Havana Charter includes general principles that untair labour conditions
should be dissuaded in member countries. Article 7 states:

The Members recognize that measures relating to employment must
tahe tully  mte account the rizhts of workers under nter-
governmental  declarations, conventions and  agreements,  They
recognize that all counmtries have a common interest in the
achievement and mamtenance of tair labour standards related 1o
productivity. and thus m the snprovement ot wages and working
conditions as productivity may permit. The Members recognize that
untair labour conditions. particularly for export. create difticulties in
international  trade. and  accordingly - cach  Member  shall  1ake
whatever action may be appropriate and feasible to eliminate such
conditions within its tervitory.

These provisions directly address the international labour standurds  issues

currently being resurrected by tair traders.

=1 . . iy . . B . . e . - .

" Robert T. Stranks, “The New Jerusaiem:  Globalizavon, Trade Liberalizatuon. and some
[mplications tor Canadian Labour Policy.” (Ottawa: Poliey Statt paper 94722, Diepartment
of Foreign Atfairs, 1994 ) at 35,

[bid. It seems that the negottators of the Havana Charter intended to elinunate “race to
the bottom’ scenarios created by tree trade. The sub-committee that considered the
general exceptions to Chapter I\ noted that in discussing an amendment 1o Article
XX(d), designed to exempt measures against “social dumping’ or a “race to the bottom’ the
Sub-committee expressed the view that this objective was contemplated |, tor the short-
term, by paragraph 1 ot Article XIX and tor the long term by Article 7 in combination
with Articles 93, 94 and 95 (dispute settlement) of the Havana Charter. The text of
Article 7 was not, however, directly included in the GATT. See Orgamization for
Economic Cooperation and Development, Trade, Emplovment and Labour Standards: A
Study of Core Workers' Rights & International Trade, (Paris: OECD, 1996) at 173; also
see Infra 169 to 179 tor a review of WTO disaplines and labour standards connections.
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Despite evidence ot both indirect and direct regulation ot labour
standards in the trade regimes. unmoditied tree traders resist the inclusion of
such regulation in trade agreements. The depth of conviction with which many
tree traders reject [LS claims has led to a view. noted above. that the discussion
between free waders and fair wraders has become polarized 1o the point where
participants in the debate must choose between competing conceptions of
regulatory competition. On the one hand. a decision that views international
labour market regulation as a positive step tor world trade would reject the
contrary view. On the other hand. one can choose a view ot free trade that
postls regulatory competition among states in the labour market as an
admirable course of action. © The latter view stmilarly rejects the positive
aspect of regulating international labour markets.  In fact. the community of
states responsible tor this choice has already elected to resulate labowr maters
in international trade agreements. The action to date. on the part ot states. has
been conservative but it has acrualiy transpired.  [n other words. oy ernments
have chosen to view the regulation ol labour standards in cautious but positive

75

terms.”  Despite objections to the inclusion of labour matters in free trade

™ Supra, note 16.

7 The clarity of this chorce 15 made crvstal-clear by the presence of many LS 1. or aong
side, free trade agreements.  NAFTA'S libour side accord, the North American
Agreement on Labour Cooperanon (INAALC) and the European Union’s inclusion of
soctal policy issues on 1 weighted voung svstem through the Treaty on European Union
(TEU) both indicate an mcreased acceptance ot these issues at the regional trading level.
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This segment ol this thesis has briefly surveyed the presenr regulation
of ILS in vur modern world trade regime. [t noted the expanded detinition of
the term “trade” and outlined a short list of labour market issues that are either
directly or indirectly included in the GATT and NAFTA disciplines. Despite
the presence of” ILS in our trade regime. the [ree trade tair trade debate has not
altogether moved in a direction that would allow a discussion of this issue in a
way that fully accepts this linkage. As well. the more extreme partisans of this
debate have not begun o engage in a discussion ol the scope and means of
etfectively regulating new 1S in wade agreements.  How o establish a
redefined discussion in this arca -- that would inspire governments and others
to establish a stronger link between [LS and international trade agreements -- is
crucial to any attempt to re-characterize this debate.  Betore assessing this

attempt however, this chapter will outline the history and nature o’ I1.S in order

to help resolve this question in an informed manner.

C. International Labour Standards

Unlike tree trade doctrine. ILS were not derived trom the presentation
of a new cconomic or social logic compelling a swift reappraisal of state
policies.  Rather. the genesis ol ILS is tied to experience derived (rom the

growth of nascent capitalism. [n some respects. it is a reaction to the cconomic



practices derived from the teachings ot classical economic thought.  The
historical rise ot labour’s demands and acceptance into international treaties

illustrates the rights based nature of 11N,

[) A Brief History of Internationat Labour Standards

The rise of ILS mirrors the mounting demands ot working people in the
early 1800s. Workers struggled. bargained and initiated settlements with their
governments tor the establishment of minimum conditions of” work and
treedoms to organize trade untons and engage in collective bur(__'uinint:'..7 Prior
to the mid 1800s. workers did not enjoy the specitic legal ability w0 organize
unions. to strike against emiployers. w0 organize  politically or w  draw
compensation from public tunds during umes of economic hardship.“\' These
privileges were only extended o workers. i they were granted at all, on the
condition that they were members ot qualitied trades.  With the public

provision of various domestic legal entitlements. workers began o demand

international action regarding working conditions.

Churles Tilly, “Scholarly Controversy:  Global Flows of Labor and Capital -

Globalization Threatens Labor's Rights (1995} 47 [nterpational Labor and Work ing-Class
History 1 a1 6.

¥ Ibid ar 7.
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Workers™ advocates began to address the relationship ot international
commerce and labour standards out of a genuine concern to overcome the
‘problems” of compctili\'cncss.m [he carly trade union movement in Europe
believed that the harmonization of national labour laws was necessary o
improve the condition of workers across Lurope -- since the establishment of
any one luw in a single countrs was ditticuft 10 accomplish without the
foundation ot the same faw in all other Furopean nations.™  Initial suggestions
tor European labour standards hoped to secure an “international factory law.”
Later in the mid 1800s. workplace retorms tocused on a number ol issues --
such as child labour. hours ot work. weekly rest tfor women & children and
occupational health & .\'Lll'cl_\.“i [hese ettorts eventually culnunated in an

) . s L 82
international treaty that banned the use ot white phosphorous in industry™ and

" Workers in the early to mid-18Cs were not interested in limiting international trade. For
istance, workers in the United Kingdom were not threatened by teee trade given
Britain's hegemonic position in the mternational economy.  Labour and the mdustrialists
shared an interest in mamtuning tree trade as long as the hegemony was mauntuned. The
American labour movement took the same approach to free trade when the United States
rose to prominence internatonallv. Support tor tree trade waned in these countries when
the major depression ot 188C occurred.  This subsequently altered the view of labour
towards free trade in the coming vear. See Zolberg, supra, note 64 at 33.

- Virginia A. Leary, "Workers” Rights and Internavonal Trade: The Soctal Clause (GATT,
[LO, NAFTA, US. Laws) tn Jagdish Bhagwau and Robert E. Hudece, Fair Trade and
Harmonization: Prerequisites tor Free Trades, Vol.2 (Cambridge, Massachuserts: MIT
Press, 1996) at 183.

Y Ibid at 184,

* The effects of working with phosphorous are cloquently depicted 1n Upton Sinclair's,
The Jungle | also see the extract “The Ferulizer Man® reprinted in Upton Sinclur, The
Cry for Justice: An Anthology ot the Great Social Protest Literature ot Al Tune, (New
York: Barricade Books, 1996) at 38.
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prohibited night work tor women. The cttorts of trade unionists would be
realized. i the early and mid 1900s. with the creation ot international
institutions tostering [LS and the rise of links between trade and labour
standards in domestic trade legislation.  This struggle o expand  labour
standards mto the internatonal arena highlighted the changing nature ot the
claims made by workers over this period. Workers legislative privileges would
be transformed and recognized as universal human rights.

[n the 1800s. the trade union movements in Europe and the United
States worked to promote workers™ international interests.  [n the course ot the
late eighteenth and carly nincteenth centuries. developing out of ideas spired
bv the American and French revolutions: “the Rights ot Man and Citizen'
began to be asserted in Western socicties.” The concept ot rights promoted in
this period of history was unique. for its time. in three respects. First. rights
belonged to individuals. Second. the rights mvolved were perceived as being
conceptually universal and equally available o all. Third. these rights were
essentially politico-legal in nature -- since the raison d'étre of proclaiming them

. . . . . . . . L. 84
were to provide social justice through institutional guarantees for citizens.

YEric Hobsbawm, Workers: Worlds of Labor, (New York: Pantheon Books. 1984) at
302-309. These "Rights ot Man' created a basic set of rights which were imphiat in earlier
legal and political documents.  This s not o be confused with such documents of
revolution as the seventeenth-century Briuish Petition of Rights of 1628 or the Bill of
Rights in 1689, which were petitions against specitic grievances rather than tormulations
of universally accepted rights. [ntraar 3C2.

“Ibid.
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Consequently. these rights implied domestic social and political action. insotar
as they were not already etfectively guaranteed by the law.
- N~ .. . .
Later. labour militants” would attempt to inject social and cconomic
goals into this set of rights.  The treedoms guaranteed by such rights were
negative in nature protecting citizens from certain conditions: “rights” as they
existed were viewed as being msutticient for labour. Workers demanded legal

. . .. Nty L. . . .
access ro a variety ot conditons.™ The goal tor labour unions was to realise

“For instance, Jean Jaures, a leader of French Socialism, during the early vears of this
century, agitated tor broad socul and economic rights in Europe. He stated 11 191 that:

Weclum that all the means of production and wealth accumulated by
humanity must be put at the disposal of all human acuvities and help o
make them tree. Lvery mdnadual has a night to demand of humanny
evervthing tha will wd his etfort: he nas the right to work. to produce. 1o
create, and no category o men mav draw usury trom this work or be put
under 1ts vokel..Socialism s not an arbitrary and utopian conception. it
moves and develops i tull realitv: it s 1 great foree of life, blended into
the whole ot lite, and soon capable of direcuing life. To the incompicte
application ot justice and uman rights by the bourgeois and democratic.
Revolution, it has opposed the tull and decisive interpretations of the
Rights of Man. To the incomplete, narrow. and chaotic organisation of
wealth attempted by capitalism, 1t has opposed a magniticent concepuion
of harmonious wealth, where the effort of each individual is strensthened
by the mutual etfort ot all.

Posing a threat to the orgausation ot the war etfort in France. he was assassinated in 1914
by a lone punman.  Jaures” death muarked the end ot all hope that European socialists,
presumably inspired by nternational senuments, mught keep the great powers from
launching the First World War. See Iving Howe ed., Essential Works of Socialism, (New
Flaven: Yale University Press, 1986) at 119-124.
“Hobsbawn , supra, note 83 at 304, A notable first for the libour movement was the
Chartist movement in England.  One of the largest mobilisations in Britsh history,
Chartists agitated for the democratsation of Parliament. Democracy was necessary for
Chartists because through a tur clection the poor majority could, in ther view, enact
legislation which would realise their social programs. For an carly North American view
of the development of trade umonsm and its relationship 1o human rights, Sce Gilbert
Stone, A_History ot Labour, (New York: MacMillian, 1922) at 217-285 where the author

notes the resistance to the radical’ demands of labour.
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the same freedoms as other segments ot society by creating greater legal rights
and civil liberties.  The major contribution of nineteenth-century labour
movements o human rights was o demonstrate that such rights required a
greater extension and that they had w0 be ettective in pmcticc.'\'7 The
development ot adding social and cconomic rights to the traditional concepts
of rights would strongly mifluence international concepts ot guaranteeing
human rights in the workplace.

[nternationally. the carly nineteenth century antecedents ol the modern
trade union movement began o demand similar rights in the context of
maturing mternational commerce. More than tour hundred unions were
organised between  the years 1840 and 1914 across Western Europe. Canada
and the {'nited States.  In time. associations such as the International

Association tor the Legal Protection of Labor. tounded in 1900, would provide

. . . . . . - NS
a basis tor the creation ot the [nternational Labour Organisation ([1.O)™ almost

“Ibid at 3C6.

“Diana Vincent-Daviss. I Human Rights Law: A Research Guide to the Literature - Part
[IT: The [nternational Labour Organisauon and Human Rights' (1982/83) 15 New York
University Journal of Internavonaf Law & Poliges 201 at 214, O course other
international conferences preceded this development such as the First International
Factory and Mineworkers Conterence held in Berlin in 189C. It made reconumendations
for the regulation of mine labour, Sunday work and the employment practices of women
and children.  As well. there had been mternational trade union secretariats (ITS) for
particular crates since 1889, The [TS brought together individual national unions in
particular sectors of mdustry to locus on ssues rc.latmg to particular vccupations or

companies. See Greu Blmer and Rus\LII Lmsbun Ldb lﬂls.[ﬂ.lllgﬂ.ll and Comparative
| Rel, : iv X \ : :

s, (London: Routledge,

1993) at 20+.



twenty vears later.  The birth ot the [LO occurred when severai Western
workers™ organisations called tor the creation of an internatonal  labour
organisation. This body would regulate the conditions of employment. social
security and occupational health & satety on an international basis.

The [LO was tounded. in 1919 as a permanent organ ot the [.eague of
Nations by Part XIII ot the Treaty ot Versaitles which served as its original
Constitution.™  The Constitution stressed that. “[universal] peace can be
established only it bused on social justice.” The [LO would attempt to establish
norms of conduct in its members” workplaces.  Later in 1944, the ILO

amended its Constitution by adopting the Declaration of” Philadelphia and it

became part ot the United Nations. This instrument retained the [1.O"s original
commitment to social justice by expanding its principles trom the relatively
narrow topic ot sate-guarding working conditions to the broader considerations
of social and economic lite.™ These social and economic considerations not
only accorded with the origmal aim of carly trade unionists. they also
enunciated several important human rights concepts related to citizenship i a

democratic nation.

Ibid at 214,
“Ibid.
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Although inittially not thought ot" as a human rights organisation. the
[LO proclaimed several fundamental human rights.”'  The [LO cstablished
principles tor the mprovement ot working conditions. including the reedom
of  association. absence ot diserimination at work and the abolition ot torced
labour.”™ As the [ILO moved into the mid to later halt of the century 1t tfocused
on the promotion of law.”" Thus. the 11O set about to tulfil its most important
function -- international standard sctting which became the basis of many
internationally recognised human rights.

The growth of mternational human rights law had an impact upon

international  trade  agreements. . \s international  institutions  addressed

41

For example, the Dedaration ot Philadelphia proclaimed that: "All human beings
irrespective of race, creed or sex. have the right to pursue both their materal well-being
and therr spiitual development m conditions of freedom and dignity. ot economic
security and equal opportunity.”

“Vincent-Daviss,, supra. note 88 at 213, Also note that when the [LO was brought under
the aegis ot the United Natons in 1948, the standards expressed in [LO Convenuons and
Recommendations were remntorced by tie Unversal Declaration ot [luman Riehts,
which tncluded among other things. the tounding of the freedom from discrimination,
established treedom of assoctation, and treedom ot chotee of emplovment, 1recdom from
slavery and servitude, right to work, right to c.qu.xl p1y tor cqu.ll work, right to education.
It also included the_Coven. : : Jddl‘c‘bblng
specific labour related issues such s qul.ll rights tor women, right to work. nght to just
and favourable conditions of work. the right to join labour unions and strike in
conformity with local labour faws, (article 8) and the_Covenant on Civil and Political
Rights, establishing freedom of assoctation but allowing it to be abrogated for reasons of
national security, public satety, health, or order. Collectively these documents are known

as the [nternational Bill oi Human Rights.

“Human rnghts concepts have been said. among other things, to express a form of

natural law’ higher than that ot individual states. The concepts ot human dignity
became a tounding prinaple ol the ILOY as it was essenually established o protect the
human rights of workers - to protect them and to try and improve their living conditions.
The founding coneepts ut Lhu ILOY. among other international instruments such as the
Universal Declaration ot FHuman Rights, which  states that "all human bemgs are born
free and equal in dignity and rights'. broadly frame their founding principles.
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raditional workers™ rights Jdemands: international  trade  agreements  have
slowly begun to turn their attenton o [LS matters.  Treaties and domestic
legislation aimed at regulating wrade on the basis of moral concerns” have
become a more common issue in trade relations over the {ast century. Action
prohibiting or regulating the behaviour of states regarding working conditions
spans a wide array ot ditferent legal and non-legal instruments.  For instance.
commodity agreements. domestic legislation. boveotts. ant-dumping duties.
countervailing duties and export restrictions have been emploved. at various
times. to ntluence the labours standards ot trading parlncrs."‘; Recently. the
debate concerning workers” rights has moved to the point where serious
consideration is underway to include some LS in the WTO discipline,
However. largely as a result of pressure from developing countries such as
India. Pakistan. Egyprand Malaysia this development has vet w occur. The
WTO Ministerial Conterence held late last vear in Singapore tailed 10 move
bevond rhetorical endorsement of [LS . The Ministerial Declaration renewed
the WTO's commitment to “mternationally recognised core labour standards’

and added that the [LO was o be considered the competent body o deal with

™ For example, among other things. tie tsues ot slavery, prison labour, torced labour and
child labour have been vartously mcluded in trade legislation and international agreements
from the late 1880s unul approximately the 1930s. See Charnovitz, supra. note 46 369-
573.

" Ibid at 369-578.



these standards. However. litde real change in the otticial ILS position of
WTO has oceurred as a result ot the Conterence. Finally. after warning of the
protectionism inherent in some (LS claims. the WTO pledged itselt to continue
existing collaboration with the 1LO 0 promote these standards.” As we will
see. although the inclusion ol [L.S measures has not vet occurred within the
WTO. some regional trade ;1gl'cumcms"- have included a variety ot these
mechanisms into their trade regime.

This section brietly surveyed the development ot [ILS and detailed the
evolution of workers™ claims from simple demands upon the state to
recognized universal human rights. These rights would alter the tundamental
nature of legal rights and would be increasingly proclaimed by orgunizations
such as the [LO. Labour rights have acquired limited recognition as they were
implemented. in an «d hoc tashion. in various trade-related arrangements.
Despite this history. the recent debate concerning the relationship of [LS to the
modern world trade regime has rejected the notion of implementing expanded

ILS in the WTO. In part. this rejection ot these rights is connected to the

96 . .. . . .. R - . -
See Singapore Miaisterial Declarauon, adopted at the first Ministerial Conterence of the

WTO from 9 to 13 December 1996 at | and  Padraig Yeates, "ILO Spiit on Labour
Standards Shakes Tradition™ [msh Times (21 January 1997) at 1. The level of
collaboration between the [ILO and WTO did not begin well when the WTO withdrew
the invitation of Michel Hansenne, ILO Secretary General to address the Conference.
The United States continues to attempt to have this issue squarely addressed within the

WTO disciple.

" Supra, note 75.
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underlying theoretical orientation ot [LS. As we will see. it is the very nature
of ILS that makes the process of detining workers™ rights within trade

agreements among the most ditticult tasks in creating a new trade: labour link.

International Labour Standards -- The Ramifications of the Human
Rights Approach

Clearly the modern debate has mirrored the historical experience
regarding workers™ claims tor legal status -- a human rights dialogue has come
to dominate the discussion.  The current discussion regarding the inclusion of
LS in the WTO is instructive. A\ tundamental shift from a discussion

regarding fabour standards (a broad based approach) to a discussion ot “core

labour rights™ (a narrower approach) has permeated the [LS debate. Clearly.
many practical advantages  result trom this change in our collective wisdom
and help to move the tree wade lair trade debate out of its immobilised state.
Free traders. as we have seen. reject many labour standards demands. such as
an international minimum wage. because trade depends upon (among other
things) “ditferences™ in policy choices.  Demands that would create “level
playing fields™ in many labour standards arcas would eviscerate ditterence in

labour markets and as a result are viewed as incoherent trade policies. As we

™ See Langille, supra, note 14 for a tuller discussion of the benefits of this shitt.
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have also seen.” within tree trade doctrine,' this argument 1s not persuasive
in situations where Clevel plaving tield” claims demonstrably  increase
economic welfare.  However. some free traders do permit non-ceconomic
considerations (wrongiul acts) a place within trade al__'reclm'n[s.I”l [hus. long
standing labour concerns (e.g.. restrictions on treedom ot associuition. treedom
to organize. freedom trom torced labour. Ireedom trom child labour) could
constitute the “wrong  necessary tor some tree traders to include labour
standards within trade agreements.  Furthermore. human rights claims can not
simply be dismissed on the basis of cconomic welfure arguments because.

theoretically the violation ol human rights cannot be justitied by the desire tor

R

cconomic wain.'
This last point iHustrates the nature of workers™ legal claims in this
discussion.  The shift w0 international righis as opposed o international
standards in the labour context moves the debate to rights centred justifications
of trade-related labour issues.  Rights discourse naturally discards weltare
analysis in the tree trade tair trade debate. Howse and Trebilcock explain:

...the most obvious and compelling normative basis for insisting on
compliance with minimum standards may have little relation o
economic weltare: this is particularly true in the case of universal

" Supra, note 19.
““Supra, note 14 at 39.
= Supra, note 19.

*** Langille, supra. note 14 at 4.
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human rights. mcluding labour rights. where a case for umiversal

recognition ot such rights is olten premised on a deontological

conception of human freedom and equality . o
Human rights are trequently and increasingly regarded as inalicnable rights
that belong to individuals regardless ol their national attiliations. sumiply by
virtue of being human.  Such an understanding ot rights is implicit in the
Kantian understanding ot human autonomy that has protound!y influenced
contemporary liberal theory.  Consequently. the human rights approach to
international labour matters demands that the legal covenant extended to
workers not be abridged by collective weltare analysis of economists.' ™ In
other words. the labour rights now being discussed. tor inclusion in both global
and regional trading arrangements. rely on normative judgements that there are
things that one should never do such as: preventing the association ot workers
to join unions or go on strike. use prison or slave labour. exploit children and
discriminate against workers on the basis of various ¢riteria. such as race or
gender. The “wrong” envisioned by the deontological approach views rights as
betng inalicnable n the sense that it would still be wrong. to keep slaves.

. . . . - 103
regardless ot the fact that the balance of advantages might favour slavery.,

* Howse & Trebilcock. supra, note v at 03,

* Langille, supra. note 14 .t 36.

=% C. Fried. "Right and Wrong - Prefumnary Considerations’ (1976) 3 Journal_of Legal
Studies 165 at 166.
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The implication ot this approach being married to a (sometimes)
contradictory atilitarian approach is crucial to constructing a trade agreement
that seeks to eftectively implement labour rights. At first blush. the doctrinal
approaches of utilitarian und Kantian approaches may not directly conflict. For
instanice. a Kantian analysis may determine that it is always “wrong” o utilise
slave labour and assert a right against the use. ownership and trade of slaves.'™
Regardless of any moral concerns relating to slavery. a true utilitarian may
independently arrive at the same conclusion. A\ free trade economist. tor
example. may determine that the collective decision to implement slavery was
not arrived at by the voluntary agreement of all the aftected parties (ie.. the
slaves).  The net etfect of such a decision tor winners and losers in this
arrangement may not be to merease the social weltare. as judged by all affected
parties in terms ot the impact ot this decision on their utilin.' In situations
where the analysis of tree traders and Lair traders dovetails -- utilising whatever
approach satisties the parties imvolved in the decision -- these uareas of
agreement ought to be implemented immediately to deter immoral and

inefticient behaviour in wade relattonships. This approach seems relatively

iZ6

In fact, the slave trade 1ssue was the tirst precedent for regulating international trade on
overtly moral grounds. .\ treaty banminy the practice was signed in Brussels m 1889-90.
See Charnovitz, supra. note 46 at 369.

127 . .
Trebilcock, supra, note 37 at 22.



uncontroversial as. mtellectually at least. there 1s no disagreement that the
practice in question is undesirable.'"™

The more ditticult suuation relates 10 the underlying approach of
accepting ILS as human rights clums.  Human rights cliims  present
themselves 1o free traders as “non-cconomic™ decisions for regulatng trade.
Rights basced concepts ctiectivels trump utilitarian analysis because such an
analvsis is. in strict terms. irrelevant to a rights claim (viz.. it is alwayvs wrong
to do a thing). As a resulte utlitarians are faced with the ditticult task of
analysing [LS buased upon the underlying human rights rationale presented by
tair traders.  The ability ot tree traders o purposively detine and agree to the
inclusion of certain workers™ rights s diminished as this is not an area of
expertise tor trade cconomists involved in this debate. On the other hand. tair
traders .who strietly adhere o a human rights approach. may tace the peculiar
dilemma that a particular labour standard is not included in a trade pact simply
because it is not widely considered o universal human right. The strictures
placed on wade-related LS by the human rights approach may simply be too

restrictive ot certain [LS claims. For instance. depending on the detinition of

¥ Freedom ot association and collective bargaining seem to offer enhanced cconomic
efficiency and are highlighted as being “core workers right”. Consequentiv, these rights
ought to be mnplemented world wide. For an explumation as to why they are not
universallv adopted and turther information on the rate of compliance with these
standards see “Trade, Emplovment and Labour Standards.” supra, note 73 at 26 -09
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"core workers' rights.” certain fabour issues. such as occupational health and
safcty.m may not be included in o trade agreement it they are not perceived to
be “human rights” issues.  This may even oceur where “level playing tield’
arguments tor the harmonisation ot minimum health and satety laws cause a
reduction in overall regulation that could result in increased economic weltare.
These ditticulties with detining the proper bounds of [LS. as human rights
issues. bear upon a larger problem ot establishing a principled approach to
distinguishing between legitimate and illegitimate trade-related labour claims.
Despite the perceived advantages ot detining [LS as human rights
matters. such an approach will not necessartiy diminish the opposition of free
traders to the human rights claims ot tair traders in all circumstances. Without
doubt certain tree traders can aceept the presence ot'a limited number of non-
controversial human rights such as restricting the importation of products made
by prison fabour.'"  However. some “core labour rights™ will be hotly
contested by free traders because ot their strong normative commitment to the

private market. For instance. the issue of an international minimum wage s

“Note this right has been discussed and included i the European Union and NAFTA's
labour side agreement.  However, o we will see, the inclusion ot certun rights s not
guaranteed by any agreed definition ot these rights. For example, the recent. intluenuial
OECD study on trade and emplovment list of “core nghts” - tfreedom of assocation and
collective bargaining, climination ot explomative child labour, prohibition of forced
labour, in the form of slavery and compulsory labour and noa-discriminatuon - it did not
include health and safetv among these basic rights. See, Infra, note 73 at 26.

"' See generally, Howse & Trebilcock. supra. note 9 and Trebilcock & Howse, supra, note
12
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usually resisted by free traders tor a number of reasons.  Classical cconomists
believe that an increase in the minimum wage motivates employers o adjust
their operations so that workers become worth their new wage level. The
adjustment preterred by emplovers is in substituting machinery and more
highly skilled workers tor their ubour thereby reducing the employment of low
wage workers.”" [n the context of international trade. increasing or
implementing a minimum wage introduces rigidities in the labour market
which in turn raise the cost ot labour bevond a market clearing les o' The
result for national economics that depend upon cheap labour in creating their
comparative advantage is increased unemployment and a corresponding drop
in the level of world wide competitiveness. Moreover. this device 1s scen as an
artitice that allows non-competitive nations o maintain low skitled. low paid
workforces that the market would not wolerate without @ mimimum wage. Ina
perverse turn of distributional justice. unlair competition ensues because this
policy punishes developing nations only w0 benefit developed  countries.

. . e . . 13
Finally. as free wade depends upon utilising relatively cheap labour ™ to

"'D. Card and P. Krueger. Myth and Measurement, (Princeton:  Princeton Univ. Press,
1995) at 1 -12. The authors challenge economic orthodoxy and demoristrate that the
effects of increasing the minimum wage is not as mechanical as neo-classical cconomusts
believe. [t may result in no loss ot emplovment or alternatively in an increase of
emplovment.

" Sachs, supra, note 12 at 13-16.

- Supra, notes [9-21.



provide benetits to consumers.  the ditterences in key labour market policies
that set wages are viewed as  key prerequisites of trade.  An international
minimum wage is seen as being antithetical to the basis of trade because it
eliminates wage ditterences that are a cornerstone of tree trade.
Notunexpectedly. fair raders tundamentally disagree with the analysis
provided above. Tyvpically. tair traders' ' tend to believe that the presence of
wage regulation can break the depressive torees ot low wages and encourage
incentives tor productivity enhancements leading to overall development in a
poor region.m Furthermore. ILS are viewed as a “high road™ approach to
cconomic restructuring that nurtures etficiency enhancement through better
management and organisation ot the vaiue added pmccss.““ [i.~ in trade
agreements act as an ‘enabling framework™ tor positive change that permits
constructive competition which would not be teasible in the absence of these
standards.' A minimum wage policy in trade agreements is a crucial tactor in

inspiring  such development.  Consequently. tair traders do not believe

"* Thomas R. Donahue. "Workers' rights 1 the Global Village:  Obsenvanions of an
American Trade Untonist,” m W Suwcnlxrvcr and D. (.lmobc'l (cd:») lnternationa)

L ir Standards and F ., (Geneva: Institute for [abour Studies,
1994) at 22C.

B\ Sengcnbe.ruer ‘Labour Standards: An [nsututional Framework for Restructuring and
Dcwlopmcnt i W. Sengenberger and Do Campbell  (eds.). Q[_(,_,Mﬂ_;;__[_ggﬂgmm
Qppaupiues, (Geneva: Institute tor Labour Studies, 1993) at 32.

¢ Ihid at 26.
7 Ibid.




economic progress tor developing nations and ILS are mutually exclusive
prospects.

Beyond this tundamental disagreement concerning the weltare utility
of [LS. it scems that tair traders could plausibly assert minimum wages as a
human right.  The basis tor this right lies in various universally proclaimed
human rights documents ot the United Nations''® that assert tair wages and
acceptable conditions of work with respect to minimum wages. .\ right to a
universal minimum wage would assert a value to remunerating workers a
sustainable wage tor their labour.  In other words. it would always be wrong.
using Kantian terminology. to pay wages below a level viewed as exploitative.
These demands could be entorced through an absolute minimum wage or a
relative wage setting based on the cconomic level of development.  For
example. @ minimum wage that set the wage rate as a percentage ol labour
productivity in cach sector of the cconomy.  Moreover. similar demands for
either an absolute or adequate wage as a right have been asserted by various
(developed and developing) countries sinee the 1920s. "yet, tor the reasons
stated above. free traders would remain sceptical of such a proposal.

Consequently. “core workers™ rights” provide only a rough intellectual guide to

I - TR -
Y See the International Bill of Righis, supra, note 92 and Leary, supra. note 8C at 214 and
215

1 . o
Charnovitz, supra, note 46 at 572.
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determining  which human rights claims might be considered legitimate
regulation in a trade agreement.

Furthermore. atempting wo temper the inclusion ot these rights with
different classiticaton systems caitnot resolve the legitimaey ot certaun claims.
The various demands tor certin labour rights have inspired ditterent
commentators 10 attempt to categorize rights based on their tunction.  For
instance. core workers™ rights. such as treedom of association and collective
bargaining. are rights enutling workers 0 a procesy -- o organize. strike and
bargain about wages and workimg conditions. These rights do not cuarantee
any substantive entitlement to particular wages or working conditions. 120
Obviousiy. the right w strike or torm a unton s insignificant in and of itself.
The importance of creating such a right 1s drawn precisely trom what the right
to strike and organize achieves tor workers -- an important opporiunity to
improve the terms of work. ™ I this respect. these rights  function
instrumentally so as to secure the means and not the ends of “social justice’ tor
workers. As a result. the substantive standard setting that some core rights
require is secemingly avoided. THowever. the tunction ot a right (viz.. w offer a

process) may be specitic w a particular clium.  Nonetheless other rights. such

3 .
"** Langille, supra. note 14 at 4.

12 S,
‘Hobsbawm, supra, note 83 at 3C7.
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as the elimination ot exploitative child laubour. prohibition of torced labour or
non-discrimination. may require Jetailed substantive regulation. Moreover. a
danger exists in the categorisation ol rights because a normative system of
selecting rights cannot distinguish all legitimate human rights claims trom
illegitimate demands.  The various detinitions ot rights oftered by ditferent
commentators' = can confuse the tunction and nature of the legal entitlement
claimed by workers thereby relegating some rights claims into simple ILS
privileges. A\ rigorous intellectual system  tor determining legitimate [LS
demands seems to be only partally eftective in this context.

This section ot the chapter outlined the [LS basis of the lair trade
debate as a rights based argument pertaining to trade-related labour issues. [t
noted that [LS issues were tramed in rights based discourse that rejects
utilitarian  weltare analyvsis cmploved by free waders in analvsing  the
trade/labour [ink. Although these approaches are not inherently contlictual. the
participants in this debate will contest certain tssues as a result of their
underlying normative approaches to this subject. A\ principled approach to
resolving this debate which relies upon an intellectual method ot disunguishing
legitimate and illegitimate torms ot LS regulation is not able w0 resolve

disagreement in this arca.  As we have seen carlier. the “distinction” between

e .
See for an example, Compa, supra, note 14 at 169.



appropriate subjects of” regulation 1s not always a justitiable difterentiation
(e.g.. level plaving tield arguments can jusufy a policy harmonisation as it is a
coherent claim within tree trade doctrine).  [n addition. the identitication ot an
appropriate list ot rights tor trade regulation s not a subject that all participants
will be able to agree upon or even classity properly. Yet. this theoreuceal and
practical investigation does suggest a method tor strengthening the actual link

between trade and labour issucs.

HI) A Preface to Progress

Despite the normative debate that rages between tree and fair traders.
the process tor establishing [1.S in global or regional trade arrangements has
not stemmed from the broad agreement of academics.  The intellectual
coherence between human rights and economic welfare analysis has never
been the sole threshold tor legislative action in this arca. Given the continued
(intense) debate on this subject. legal benchmarks proposing  appropriate
techniques for accepting international labour market regulation can only take
the implementation of new [LS part ol the way to reform. Without abstract
legal boundaries to guide decision makers to suitable ILS inclusions into trade

agreements. the free wrade fair vade debate will again be characterised by

Sl



disagreement.  However.  the implementation of some ot these rights is
poussible because new tegal nights are established in an inherently impertect and
otten incoherent manner.  Thus 1tis not necessary that there be agreement on a
pertectly coherent set ot labour rights tor such rights to be included in trade
agreements.  Whether legal rights are theoretically grounded in deontological

or uttlitarian justifications. the actual selection process tor tashioning legal

rights relies on an unprincipled political process ot discussion. negotiation and
settlement. Charles Tilly explains this process:

Participants in social movements often speak as if..rights were
given by God. by nature. by logic. or by universal assent. as it they
existed prior to the obligations of"any state to enforce them. Looked
at closely. however. such claims always amount to demanding that
certain authorities recognise. endorse. guarantee, or grant the rights
in question.  Social movenents centre on sustained challenges
established  authorities 0 the name ot wronghy  disadvantaged
populations.  Although sometimes the rights in question consist
simply ot unimpeded existence. they seek rights and entorcement of
rights.  They only acquire those rights as rights when authorities

agree toact mooremforcenment ol their claims.  Activists
[inter|national social mosements attempt w0 bind  [inter|national
authorities - mosthy _agents ol states - to the enforcement of

[international| rights. ~

As a result of this process. the various claims being forwarded by LS
advocates do not require full unanimity or even strict logical coherence to be

implemented by states. The political bargaining present in this system requires

R — -
Tilly, supra. note 77 at 7.



tatr traders to demand the inclusion of desired labour standards trom a
domestic state (its apparatus of government. the judiciary. burcaucratic
instituttons and quasi-governmental organizations). Nonetheless. the state in
each nation negotiating [LS into a wade agreement. is at the same time
encouraged by the common interest of business to resist “unbridled” labour
regulation in trade agreements.

However. this investigation into the theoretical and practicai
functioning of the modern world trading system suggests that secured avenues
of discussion. negotiation and settlement otter the only viable means tor
moving bevond the parameters ot the current debate.  As we have scen. the

world trading regime relies uponl:4 a system ot trade rules that promotes
multilateral negotiations and co-operation to resolve trade disputes. Similarly.
labour unions struggled to implement their common interest regarding [LS
through discussion. bargaining and scttfement with businesses and the state. In
addition. | have suggested that the percerved dilemma for workers posed by
alobalization and tree trade tcapital flight and de-regulation). which has
inspired the resurrection ot [LS demands. is also resolvable through discussion
and negotiation. The key tor workers is to utilise institutional space that would

cnable them to establish their demands in a tormally binding agreement. [t

ay - ‘
See Trebilcock and Howse, supra, note 21 at 18.
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workers can secure state machinery to promote ILS in trade agreements.
thereby settling contentious issues with business interests and the state. then
the prospects tor forging a stronger link between trade and labour issues should
be advanced.

The contlict over regulation in trade agreements and the basic division
of views concerning tair trade claims might result in a multilateral process that
could create a framework for the negotiation and maintenance ot 4 minimum
list of ILS in trade ;1grccmcn[s.‘:’; Domestic selt interest ol various
organisations. political pressure. disagreements concerning [LS regulation and
difticult bargaining sessions will all temper the final outcome ot any [[.S/trade
link. As this bargaining process chooses to include some [LS issues for
collective regulation (and rejecting other areas of regulation leaving the choice
of regulating these issues w individual states) a new trade regime will emerge
that accepts a greater social dimension to trade. The initial inclusion ot a core
set of rights may overtime be re-examined and moditied utilising the same
processes and institutions availuble t workers initially.  These changes will
likely be informed by our concrete experience with new [LS/trade links and
future rounds of political bargaining. The debate between tree and lair trade

coupled with the political bargaining process will regularly revisit these issues

*** Trebilcock & Howse, supra, note 21 at 91.
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until some tinal accommodation is made between the participants in this
debate. The challenge tor proponents ot an expanded ILS. trade link will be to
find. secure and use the rights channels of communication to initiate these

policy changes.

D. Conclusions

This chapter has contended that many ot the current positions in the
free trade tair trade debate are misplaced in the context of the fabour standards
debate. [t has attempted w highlight the importance ot the normative. positive
and utilitarian dimensions ot tree trade doctrine in order to demonstrate that. in
certain situations. tree trade theory accepts “level playing field” arguments
usually rejected by tree traders. It all ~level playving field™ claims are not
incoherent within tree trade doctrine then the polarisation caused by this part of
the debate owes its discord to other tactors.  More accurately. the Iriction in
this debate is caused by the relationship ol regulation to trade. By estublishing
that free trade doctrine iy nor laissez faire tn its orientation and that it ts
necessarily accepting ot regulation. this chapter has argued that a basic tension
exists between the ends of tree trade doctrine and the means it needs o deploy
to realise its aims. This paradox indicates that the issue of regulation and how

it 1s viewed occupies a key place in the debate concerning [LS.

o
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Furthermore. the conventional free trade/fair trade discussion did not
acknowledge that the global and regional trade regimes had in tact emploved a
limited but posiuve view ot LS regulation.  In fact. the GATT and NAFTA
disciplines had indirectly addressed labour market issues and had also accepted
a direct role tor regulating ILS issues in trade agreements.  The aceeptance of
some [LS tssues for regulation has not dampened the contlict surrounding the
regulation of new ILS. The history ot ILS has indicated that many of these
claims are viewed as human rights issues.  However. the nature of the rights
claimed by tair traders presents some dilticulty in devising a principled system
to distinguish legitimate and illegitimate claims.  Although the respective
deontological and utititarian approaches of fair and ftree traders do not
necessarily contlict in distinguishing some ILS claims. inevitably the human
rights approach employed by fair vaders™ poses some ditticulties in devising
an acceptable means ol establishing new [LS criteria in trade agreements.
Despite the universal acceptance of some human rights claims. and a genuine
willingness ot a tew Iree traders 10 embrace these claims -~ tree traders will
dispute the propriety ot including human rights claims because those claims
deeply violate tree traders’ normative sensibilities. Fair traders also potentially
sacrifice [LS claims that are not widely accepted as human rights despite the

economic advantages ot regulating certain issues.  Attempting to sy stematise
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the selection process tor legitimate human rights claims may also improperly
rule out arcas ot ILS regulation. Consequently. the establishment of a “core
workers™ rights” approuch only otters a rough guide tor decision makers
attempting to tashion a new hist ol ILS that would condition trade.

The political process utilised to chouse the specitic torms ot regulation
only needs to partially rely on a rational. coherent process of” distinguishing
[LS claims. The inherent contlict between free trade and the state regulation ot
trade requires a concerted eftort by free traders to limit regulation 1t tree trade
1S to maintain its weltare enhancing propertics. This action is mouvated. in
part. by the interest of businesses to limit state regulation.  Conversely. the
claims on the state to regulate some new ILS issues by labour advocates,
coupled with tair raders™ genuine interest in limiting the negative ctfects of
tree trade on workers in a globulised economy. will also attect the decision of
states to regulate these issues.  The contradictory positions assumed in this
debate will intluence the decisions of states to expand ILS regulation. The selt’
interest ot governments and the interplay of’ interests might militate against a
widely regulated international  labour market thereby  creating  anemic
institutional [LS arrangements.

However. the toregoing analysis suggests that these agreements will

likely be central in facilitating the ability ot individuals and non-governmental
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organizations o participate in strengthening  the [LS/trade link.  The
institutional arrangements  created by governments. such as  the North
American Agreement on Labor Cooperarion (NAALC). should provide the
institutional means to secure avenues ot discussion which are tocused upon
ILS issues. This should promote a continuing eftort to refine and improve ILS.
Institutional arrangements that concern themselves with the LS wade link
may provide enough dialogue and agreement between interested parties to
pursue the revision ot weak LN mto eftective international labour regulation.
[f the political process can secure enough institutional space'™ for creating a
dialogue that actually feads to etlective ILS reforms then we might expect an
evolution in the current tree-fair trade debate. Any perceivable change in this
debate might lead to a more posiuve prognosis tor the future ot LS in the
world trade regime. [t might also tocus the ettorts ot labour adyocates upon
using the institutional means ol the stae w bring about LS in trade
agreements.

The experience of labour advocates in utilizing the NAALC o promote
workers™ interests is at the heart of rest of this dissertation. A debate among
fair traders relating to the NAALCS etfectiveness as an ILS instrument has

divided labour advocates on this question. Critics of  the NAALC 1n this

126

See Langille, supra, note I at 251 to 239.
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debate are skeptical about the ugreement’s present ability to promote workers”
interests in the ftace of free trade. Consequently. chapter two explains the
development and functioning ot the NAALC and critically analvses its ability
to effectively promote the labour standards present in this agreement.  The final
substantive chapter explores the NAALCTs ability o toster the tvpe of
discussion and negotiation contemplated by the torgoing investigation.  The
proponents ot NAALC in this debate reject the views of their critics and
believe the agreement can toster the 1L.S trade link. However. betore squarely
addressing these questions.  the next chapter begins by outlining the recent

history behind the agreement’s terms. institutions and case-faw.
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Chapter 2

Essential 1o the new miemationaizon of the left s the rejecizon of
comprehensive trade agreoments that enshrine the vights of capiral .oud
disenfranchise workimg people. b :hat sperie, e 1s clear that NAFTA
cannor be made 1o serve e oonerest of working people in Novth
Ameriaa

James Laxer'”

ih

On August 47 1993, the representatives of’ Mexico. Canada and the
United States responded to arguments presented by various labour. church and
social organizations for a trade labour fink by tinalizing the North Imerican

* The NAALC was approved

Agreement on Labour Cooperation t.\'.-\.-\LC).I
by the Clinton adminisiration to specitically address the “race w the bottom”
concerns  espoused by socially minded  activists  and  Congressional

representatives.  The mitial round of negotiations commenced in March 1993

with the Mexican government displaving its displeasure with the proposed

127 - : . . - .. - . . .
James Laxer. [n Search of a4 New Lot Canadran Polities Afrer the Neo-Conservative
Assault, (Toronto: Viking, 1996) at 222,

* Canada-Mexico-United States: North American Agreement on Labor Cooperation (1993)
32 LL.M. 155C (hereinatter NAALC, Accord, side agreement or side deall.  For a
historical review of the political torces leading to the negotiation of this document see
Robert E. Herzstein, "The Labor Cooperation Agreement Among Mexico, Canada and
the United States: Its Negouauon and Prospects’ (1995) 3 US.-Mexico Law Journal 121;
fan Robinson, ‘The NAFTA. the Side-Deals, and Canadian Federalism: Constitutional
Reform Bv Other Means?” in R. Watts & D). Brown eds., Canada: The Suie of the
Federation at 193-227 and Levinson, supra, note +.
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labour side agreement by requiring that: 1) issues settled in the main body of
the NAFTA must not be re-opened. 2) the side deal must not constitute hidden
protection. and 3) the agreement must not  derogate  trom  national
sovereignt_\‘.m Stmilarlyv. the tederal government in Ottawa demonstrated
little enthusiasm for the labour side deal. Ouawa. concerned with Canadian
sovereignty over labour relation. was not moved to not demand a labour accord
as a precondition to continental free trade. As well. the federal government’s
primary NAFTA supporters - the business community — did not care tor the
social issues being attached o trade. As a result. Ottawa reluctantly proposed a
verston of the weakest American option presented to Congress — an agreement
to oversee enforcement and issue reports on comparative labour law without
any true enforcement mechanisms.  Ouawa suggested two revisions to this
proposal.  One would bar private actors from initiating investigations ot
another countries™ entorcement practices by the Secretarfat. an institution
created to help enforce the agreement. Second. the Canadian government
proposed to bar the Secretariat lrom initiating its own inquiries into these

I - . . . .
matters. ' Eventually. Mexican and Canadian resistance to the NAALC

“ILin Robinson, N : -1 v AN O : ,
NAFTA and What Are the Alternatives, (OQuawa: Canadian Center tor Policy
Alternatives, 1993) at 37.

" Ibid at 38.
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would threaten the enactiment ot NAFTAL The Mexican government resisted
demands that the agreement extend sanctions to all the labour principles in its
Constitution and the basic labour law. [n the final agreement. Mexico
maintained its objection but it also. as we will see. accepted trade sanctions for
a limited number of labour rights violations. Ottawa retused to compromise on
its position that Canada would be exempt trom trade sanctions and that it retain
a special provision limiting the apphicability of the side agreement to provinces
that formally acceded o the al«w_'rccn’ncnt.":l The U.S. capitulated to these
demands and accepted the asvmmeetry ol the Canadian position in the final
arrangement. It was upon these central compromises that the labour side
agreement  was born. However, despite the ettorts of the \imerican
administration to bring into existence a relatvely stronger side agreement than
its NAFTA partners had wished tor. this agreement has been the center of
criticism by the same groups that Clinton’s proposed labour side agreement
was designed to mollits. Critics ol the side accord maintain that President
Clinton tailed 1o sateguard labour standards trom the type of behaviour (capitad
flight and pressure t lower domestic wages) that candidate Clinton signaled

was a danger of continental free trade.

" Ibid ar 42



This chapter examines the ability ot the NAALC to protect workers’
domestic labour standards in an cra ot regional tree trade. First. it describes the
basic terms ot the agreement and the tunctioning ot the NAALC by reciting its
central provisions and institutional arrangements.  The purpose ot this section
is to simply explain the processes and substantive guarantees ottered to
workers under the NAALC. Next. this chapter depicts the development of the
"case-law’ under this agreement. \gain. this section describes the subimissions
made under the agreement and gives an account of the resolution of each
action. The purpose of this part is o explain the experience ot labour unions.
and other groups. under the agreement by explaining the issues. responses and
outcome ot each cuse. The tollowing section presents the arguments of
NAALC critics regarding the application of the NAALC to the cases. [t also
presents the position of critics pertaining to the terms and conditivis of the
NAALC. As we will see. critics argue that the NAALC! in its present form.
cannot avoid a race ol governments to the regulatory bottom in the context of
labour law. Finally. this chapter presents a limited list ot retormis o NAALC
that critics of this agreement have indicated will improve enforcement of ILS
in North America. This chapter then concludes by summarizing the arguments

ot the critics.
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A) NAALC - Its Terms. Institutions & Case Law

Generally speaking. the main objective of the side agreement is
to promote closer economic ties among Canada. Mexico and the United
States. [t approaches this objective through the cooperation ot these
parties -- emploving a number of mechanisms that help advance cross-
boarder collaboration.' ™ The goal of the agreement is to provide a
number of tormal and informal consultations betore any dispute is
brought to higher. more sertous levels of inquiry.  The NAALC
establishes domestic and international institutions to oversee  the
process and ensure that the domestic tabour laws are being enforced by
the respective go\‘crnmcms.[ Y These oversight mechanisms  are
designed to encourage a better understanding ot labour laws by the
public. The underlyving rationale of these devices is to magnity labour
law transparency rather than punishing NAFTA partners with trade
sanctions.  However. the labour accord does provide parties to the
agreement with an opportunity 10 impose trade sanctions as a last resort

tor the non-entorcement of certain labour laws by a party.  This

"*This part draws heavilv on U.S. Natonal Administrauve Office, North American
Agreement on Labor Cooperaton: .\ Guide, (Washington DC: Bureau ot International

Labor Affuirs, US. Department ot Labor. 1993 at 14
* Ibid.
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exceptional measure may only be miuated by complaints originating in
other NAALC counties. A\ private party concerned about domestic
labour law practices cannot launch a domestic complaint about those
issues. Rather. a NAALC complaint can only emanate from other
signatories o the agreement and must address  the tailure ol a
government to entorcee its own labor laws,

The NAALC mandates that the domestic institutions created
under the agreement receive and review submissions of specitic labour
law matters made by cither ot the other two parties to the agreement.
The side agreement turther delineates the tvpes ot issues that may be
taken into account during the dispute resolution stages ot the
agrt:emem.':4 The NAALC 15 specttically designed o address and
settle labour law issues ot the govermments involved at the lowest
possible level of the accord  through international  dialogue.” a
Consequently. the domestic mstitutions under the agreement  are
charged with considering o broad range ot matters that may  be

considered under the accord.  However. the agreement’s authority to

" Ibid.
b,
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address difterent subject matter is narrowed when issues are raised at
higher levels of review.

In specttic terms. the NAALC sets out a number ot broad sociul
objectives  designed o enhance understanding  and  compliance ot
domestic labor law. The seven objectives of the side agreement are 1o:

e improve working conditions and living standards in cach parties
territory:

e promote. W the maximum extent possible. the Labour Principles
setout in Annex 1:

®  encourage cooperation o promote innovation and rising levels off
productivity and quality:

e encourage the publication and exchange ot mtermation. data
development and coordination. and jomt studies w enhance
mutually beneticial understanding of the laws and institutions
governing {abor in cach Party s territory ©

e pursue cooperative labor-related activities on the basis ot 1ts
labor law:

e promote compliance with, and ctfective enforcement by cuach
Party of 1ts labor [aw:

e foster transparency in the administration of labor law.'

36

However. despite the lurge scope of some of these objectives. this agreement
makes the parties “responsible” tor a nunber ot narrower obligations.  These

obligations include:

e cnsuring that labour laws and regulations provide tor high labour
standards and that countries strive to improve those standards:

e promoting compliance with and ettectively enforcing domestic
labour laws through appropriate covernment action:

e cusuring that persons with a legally recognized mterest under
domestic laws have appropriate access to administrative. quasi-

Y NAALC, Article 1
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judicial. and labour wibunal proceedings to ensure that the
enforcement of 1ts labour  laws are  fair.  equitable. and
lransparent:

e cnsuring that labour laws, procedures. and administrative rufings
are promptly published and are avaifable i such a maaner as o
enable interested persons and parties to be acquainted with them:
and. ;.

e promoting awareness ol the country s labour laws.” ™

The obligations and objectives ol the agreement do ot detine the scope of
labour law coverage under the NAALC. The terms of the agreement presented
above may only be entorced. 1 they are enforceable at all. through the
implementation of key labour principles.

The labour side agreement aims to promote a number of labour faw
principles.  These labour standards are enforced domestically w the tullest

extent of the applicable law. These “principles” are:

[, freedom of association and protection of the right to organize:
2. the right to bargain collectively:

3. the night to strike:

4. prohibition ol torced labor:

5. labor protection tor children and young persons:

6. mumum employment standards:

7. climination ot emplos ment diserimination:

8. equal pay for women and men:

9. prevention ot occupational injuries and illness:
10. compensation in cases ot oceupational injuries and illness:
I, protection of migrant workers.

" Joaquin F. Otero, “The North American Agreement on Labor Cooperation:  An
Assessment ot Its Fust Year's lmplementauon’  (1993) 33_Columbi Jourpal of
[ransnauional Law 637 ar 642-643.
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The stgnatories to NAALC pledee themselves to the domestic entorcement of
these labour principles.

However. the text of NANLC does not adopt basic international labour
standards. The side accord does not detine any universal minimum standards
that NAFTA member states must entoree. The Accord pledges the contracting
states to entoree rheir oven labowr and emplovment laws and does not even
provide for the enforcement ol another party’s laws through the use of the
agreement. As well. it does not require that any of the parties implement new
legislation that would bring national laws into comphance with the wide array
of" labour principlcs“x - ncluding the Objectives or Obligations sections
found in the agreement.  These labour principles are to act as vuwiding
principies only and none of these provisions possess the binding torce of law.
Furthermore. cach state will be able to treely amend their current labour and
employment laws, in any manner that it chooses. after entering into this
agreement.’ M As we will see. the sole “hard” obligation in the NAALC is the

requirement that 2 demonstrated “persistent fatlure” to entoree one or more of

1% - . L.
Annex 1 of the agreement lists eleven principles.
19 - S
Annex 1 defines labour principles in the tollowing manner:
The tollowing are guiding principles that the Parties are committed to
promote, subject to ecach Putv’s domesue law . but do not establish
common minimum standards tor therr entorcement. They indicate broad
areas ot concern where the Parties have developed, each in 1ts own way.
laws, regulations, and interests ot their respective workforee.
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these standards (1.e.. health & satety. child labour or minimum wage echnical
standards). The accused government may be subject to a binding dispute
settlement process that may impose a4 monetary penalty against the violating
party. ¥
[) Institutions

The agreement avouds tradivonal. domestic stvles ol fabour  law
adversarialism.""'  Instead it sceks to foster discussion and cooperation
between the parties in order to resolve any disputes between nations.  The
agreement establishes 1its own institutions so as to secure the discussion and
cooperation -- and only in the last instance entorcement -- necessary o settle
outstanding matters.  [he Accord is administered by the Commission tor
Labour Cooperation and it iy comprised ot a Council ot Labour Mlinisters
(CLMD) and an International Coordinating Secretariat (the Secretariat). The
CLM. which consists of the equivalent ot the tederal labour minister tfrom each
nation. is designed to promote cooperative activities on a broad runge ot issues

in the areas ot labour markets. labour relations. labour standards and labour

“* Trebilcock & Howse, supra, note 21 at 184.

* The U.S. NAQ. in its tirst two cases. repeatedly stressed the non-adversarial nature of
this process.  See U.S. Nauonal Adminstrative Otffice, North American Agreement on
Labour Cooperation, Public Report of Review - NAO Submussion #94CCC1 and NAO
Submission 2940002 (Washington DC: Bureau of Internatonal Labor Attairs, US.
Department of Labor, 1994)
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law."** The Commission’s mandate is to manage the implementation of the
NAFTA side agreement and to develop recommendations on the  turther
claboration. interpretation and application ot the Accord. In short. 1t is charged
with improving working conditions in North America by promoting the labour
principles found in the NAALC. [t oversees the establishment ot a National
Administrative Otfice (NAO) by domestic ofticials in cach nation und directs
the activities of the Sceeretariat.  These oreanizations are chietly responsible for
the tunctioning of the side agreement.

The Secretariat. headed by exccutive director John S. Mckennirey. 1s
statted with tifteen professional emplovees who provide legal and cconomic
advice to this body. The statt ot the Secretartat are drawn equitably trom each
country covered by the agreement.  The Secretariat’s initial budget was set at
S600 000 (.S and has nsen o approximately $1.83 mullion (U.S.).
However. due to deticit reductuon this amount tell short of the 1993 projected

)

budget ot $3 million (U.S.). It provides administrative support for the

implementation of the agreement by preparing background reports on labour

“** The insututional structure of the NAALC is located in Part 3 of the document and
consists of Articles 8-19.  The NAALC also permits each government to establish
National Advisory Commuttees.  These domestic bodies may be guided by the private
sector or government and provide advice o the governments on the administration and
implementation of the agreement. Al countries have established these commuttees.

*' Baker & McKenzie, NAFTA Hundbook, (CCH: Chicago, 1994) at 236: also see Pamela
M. Prah, ‘Budget Cuts’ (1995) 144 Bureau of National Affairs C1ar C2.

1CC



fegislation and tts entorcement. labour market circumstances and training. and
adjustment schemes in the NAFTA countries. or any other arca the CLM
directs."™™  The Secretariat may only investigate these areas it the CLM
requests such intformation. Morcover. the report ottered by it may only include
non-binding recommendations tor action. Further. these investigations may be
based on existing mformation and the publication ot the tinal report may be

143 . .
The Secretariat must also

prohibited by u unanimous decision ot the CLM.
report the results ot any consultations and evaluations to the CLM under the
agreement.

As welll the government of cach country must establish and maintain a
NAO. A domestic NAO acts as a contact point with other NAOs. the
Secretariat and any government agencies. [t is responsible for assembling
information pertaining to the legislative and administrative procedures in each
country. Moreover. the NAOs receive and respond to complaints regarding
labour law issues arising in other NAFTA countries. Each NAQ is responsible

tor establishing its own domestic  procedures. tor reviewing  public

*NAALC, Article 14 (a) through ).

"YNAALC, Article 14 (2). Mexico otten licks exasting or public information concerning its
labour statistics.  Sev Susanna Peters. “Labor Laws tor the Maquiladoras: Choosing
Between Worker's Rights and Foreign Investment,” (199C) 11 Ce
Journal 229 at 240. In additton. there is a serious need for a fully developed public
evidentiary record of the Council and the Commission 1o permit useful evaluation of the
progress of the NAALC and to ensure comphance with the agreement. See David M.
Helfeld, "NAALC in the Eves of the Beholder” (1995) 10 Co i .

tonal 372

AW 365 at 37T,
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communications and deciding what. it any. action is to be taken in response to
various requests. " To date. only the United States has issued tormal binding
rules by which it must process NAALC undertakings. The American rules'”’
require. among other things. that the U8, NAO Secretary accept or decline the
review of a submission within 60 days of its receipt.  Any submission should
explain the matters complained ot and how they  demonstrate  action
inconsistent with another NAALC member’s obligations.  As well. the
complatnant must also appear o demonstrate a pattern ot non entorcement of
labour law by another NAALC member. Finally. the complaint must not be
pending betore another international body and reliet” must have been first
sought under the domestic proceedings ol the party involved. The U.S. NAO
rules require a minimum threshold be met betore a complaint can be accepted
tor review. The NAO may only aceept a submission it it raises labour law
matters in the territory ot another party and a review turthers the objectives of

the agreement. The U.S. N.AO must hold a public hearing ot any accepted

"*Each NAO may formulate its own rules governing the acceptance of complaints as long
as they contorm to the agreement. To date, Canada has onlv issued guidelines for the
handling of complaints under the NAALC, These rules are very informal and provide
the Canadian NAO with total discretion in handiing NAALC complaints . For a more
detailed explanation of the NAO process in the US. see Jorge . Perez-Lopez,
‘Implementation of the North American Agreement on Labor Cooperation: A
Perspective from the Signatory Countries” (1995) 1| NAFTA: Law & Business Review of

;hg Amg[lg,ls 3at - 8 \Isu see [ [um in Rust)lmu Dc\ clupmcnt (,Jn.ld 1, sanadian NAO

the (4

Amgm,]g Aereement on [,;b ur C nnpg[,l] 1, (O'[t.l\\.l HDR(, 1997)

" Notice of the implementation of these rules published in the United States Federgl
Register, Vol. 39, No. 67 at 1666C.

"y
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review unless it determines that a hearing would not be suttable tor the purpose
of the complaint.'*

In handling a complaint. the NAALC works in different stages to
resolve issues between parties.  First. a private purl}'.m to ard m mutual
cooperative consultation and cvaluation. can initiate a submission - a term
substituted for “complamt™ in order to avoid the appearance ol a judicial
process - to an NAQ from another naton’s NAQO. [fan NAO views a matter to
be within s jurisdiction and complies with whatever rules it may have
regarding submissions. it mayv launch a purely informational 1 estigation
designed to assist the consulting NAQO to better understand and respond to the
complaint raised by the party.' " As a part of the information gathering

. . 151 . L. . . .
process. NAOs may hold hearings' * and then determine it a violation of the

MUS. NAOQ., supra. note 132 at 4

V'Generally speaking, legpliion addressing trade agreements allows only governments to
initiate and carry forward 1 trade-related um]plum permitted under these arrangements.
[n this respect the NAALC. even though it s only a paralel agreement o 1 trade
agreement, is an exception o the normal pruti;c of multilateral trade Jdispute regimes.
However, the NAALC 15 not unique 1n this regard as the investment chapter ot NAFTA
itself provides private investors the nght to initiate and corry forzurd a mmpl unt under
its process. The ability of private investors to mitute and carry forward thewr hugaton ts
1 substantial advantage extended 1o these individuals as 1 affords them the opportunity to
more fullv contral thc legal process they engage in, wheress, labour unions and human
rights groups under the NAALC e almost wholly dependent on their ometimes
hostile or unenthusiastic) governments to resolve compiunts under the NAALC,

PUNAALC, Article 210 As well, the Comnussion could, with the approval of the CLM,
investigate any relevant matter and make recommendations concerning the ssue or a
government could inttiate discussions ot a matter and if no resolution is torthcoming an
Evaluation Committee of Experts could be established.

"TUS. and Mexican NAOs have made it part of their rules and/or practice to hold public

hearings in the event of a complaint. [owever. the Canadian NAO has publicly stated

that it will not automatically engage in this process. See Mav Morpaw, “T'he North

IC3
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Accord — namely. the non-entorcement ot labour principles - has tken place.
The NAO mayv then recommend that Ministerial Consultations be  held
between the relevant tederal labour ministers to address violations ot the side
agreement. These consultations may consider any ot the cleven labour
principles contained in the Accord. [n addition. although it has never to date
been pursucd. an NAO may initiate this entire process sua sponte

However. it o matter  remains  unresolved  after  Ministerial
Consultations (that is. it the governments involved cannot agree on the terms
ot the resolution ot a submission) and the issue under consideration relates to
technical labour standards' ‘then the country nitiating the complaint can
proceed to an Evaluation Committee ot Experts (ECE)L'™ This body consists
of three members selected by the CLM rom a list of specialists who deal with
labour issues. The ECE mechanism will only be utilized it a dispute centers on

. 153 . .
a trade-related subject’ ™ or is encompassed by mutually recognized labour

American  Agreement on Labour Cooperation:  Highlights,  [mplementation  and
Signtticance,” Closing Address ot the 1995 Conterence of the Canadun Industrial
Association, Montreal, Canada, Mav 29,1995, at 7.
" Symposium. “Panel Discussion: The Challenges and Opportunities Under the NAFTA
Labor Cooperation Agreement’ (19935) 3 US.-Mexico Law Journal 149 at 151.
NAALC, Arucles 23 and 49. Technical labour standards refer to all the Libour standards
of the eleven labour principles except the tist three principles listed - 1) treedom of
association and protection of the right to organize: 2) the right to bargain collecuvely, and

3) the right 1o strike.
M NAALC, Artidle 23.

155 . . . . . . . . . .
7 Article 49 defines ‘trade-related’ as related to 4 sitwation involving workplaces, firms,
companies or sectors that produce zoods or provide services: (a) trade between territories
ot the Parties: or (b) that compete, in the territony of the Party whose labor faw was the

153
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laws'™ and is relevant to technical labour standards.'” The ECL will issue a
report that assesses the matter and. where appropriate. it will issue any practical
recommendations that may assist the partics. Each party is allowed to consider
this report. tile a response to 1t and then the ECE issues a tinal non-binding
report tor the CLNML.  The CLN will consider this report in attempting to
tashion a settlement to the dispute. Finallv. if the issues in the complaint relate
to a persislcml:N tatlure to entoree occupational health and satety standards.
child labour or minimum wage issues. the complaining party can request
another round ot consultations and a binding dispute resolution process. It a
turther round of consultation fals. & dispute resolution panel may be
established with the consent ol two ot three members of the Ministerial
Council. On the condition that the parties agree. the panel may seek expert
advice. along with their submissions. in coming to a resolution ol” the matter.
A panel finding in favour of a complainant may issue fines against the

government of Canada or suspend NAFTA arift benetits tor the United States

subject of munisterial consultations under Article 22 with goods or services produced or
provided by persons of another Partv.”

P Ibid. “Mutually recognized labor law’ means “law of both a requesting Party and the
Party whose laws were the subject of munisterial consultation under Article 22
Ministerial Consultations) that addresses the same general subject matter mn a1 manner that
provides entorceable rights, protections or standards.

" NAALC, suprz, note 128.

158 . ey - . . . - .
™ Article 49, This means a sustained or recurring practice of non-entorcement.



. 134 .
or Mexico. As we will seel labour advocates to date have not proceeded

with cases beyond the initial NAQO level.

II) Case-law

From the NAALC's implementation date of January 1. 1994 until
September of 1997, the U.S.NAO has publicly reported the results of four
submissions and the Mexican NAQO has publicly reported one submission.
Although these cases are too tew 1o conclusively demonstrate the utility of the
NAALC. they do begin to draw a picture of how the Accord will be utilized.
Together these cases help depict the  administration.  applicaton  and
interpretation of the side agreement. For critics of the agreement. as we will

see. these cases highlight the weaknesses ot the NAALC.

a) Public Reviews #940001 & #940002
On February 4. 1994 the first two cases were simultancously tiled
with the U.S. NAO in Washington. DC. The International Brotherhood of

- o~ .. 1O . . -
Feamsters (IBT) presented a submission'™ alleging that in late 1993,

" NAALC. Annex +1A. A line mayv be $22 million (U.S) in the first vear of the agreement
and s calculated at .0C7% of the value of the totd trade in goods between NAFTA
countries. See NAALC, Arucle 39(4) and Annex 39.

B US. National Administrauve  Office. North American Agreement on Labour
Cooperation, Public Report of Review - NAQ Submission #940001 (Washington DC:
Bureau of International Labor Attairs, US. Department of Labor, 1994). Sce generally
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Honeywell Manufactuars de Chihuahua, S.AL (Honevwell) ot Chihuahua.
Mexico terminated the employment ot about 20 production workers.  These
employees were involved in organizing. or interested in joining. an
independent trade union. the Union ot Workers of the Steel. Metal. Iron and
Related Industries (known by 1ts Spunish acronym as STIMAHCS) at the
Honeywell tacility. These workers were told that they were being discharged
for their union activities and that they were required to sign a torm that would
allow them to collect their severance pay.  Under Mexican law signing a
severance torm would legally waive their ability to tile claims against
Honeywell challenging their discharge. The submission alleged that workers
who had been terminated for exereising their right to organize were torced by
thetr economic circumstance w waive their right to contest the discharge and
accept the severance pay package because they could not attord to wait for the
domestic legal process o reinstate them. The submission also asserted that
management used coercive toree W attempt to gain information about other
union oriented employees. The 1B [ submission tocused on the violation of the
workers® treedom  of association as it was  protected under  Mexican

constitutional law and under Annex 1 ot the NAALC. The IBT requested a

pages 2-7 for a review of the allegations in these cases and pages 9-12 tor employer
responses.
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number of remedies resembling domestic labour law claims (reinstatement.
compensation. posting ot notices relating to the violations in the plant) and
remedies specific to the NAALC (Ministerial Consultation. development of
labour standards and cuidelines tor U.S. companies in - Mexico and  the
implementation  of non-trade  sanctions o torce  domestic  labour  law
compliance).

Honevwell responded w0 these accusations by stating  that  the
elimination ot 23 positions was due w layvotts at the operation.  The company
indicated that all employees. except one. were intormed that they were eligible
for rehire it positions became available.  As well. each ot the 22 cmiployees
received tull separation benefits in accordance with Mexican law. Only one
worker was discharged tor cause (violation ot workplace rules) and did not
receive severance pay.  [his worker contested her discharge and reached a
settlement with the company that was approved by the tocal Conciliation and
Arbitration Board (CAB). Honevwell argued that the BT did not present
sufficient evidence to support a claim ot a pattern of non-entorcement
regarding Mexican labour [aw. [t noted that since no matters were pending in
front of Mexican authorities concerning the application or alleged violation of
Mexican labour law. there was no reason to conclude there was any lailure by

the government ot Mexico o entoree its labour laws in this matter.

=~
<
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In a similar case. the United Electrical. Radio and Machine Workers of
America {LUE) made allegations that Compania Armadora. S.A. a subsidiary of
General Electric (GE) located in Ciudad Juarez, Mexico. tried to illegally
defeat a campaign ot employvees attempting to organize an independent union
of the Workers™ Authentic FFront. (known by its Spanish acronym as FAT).
The submission claimed that as many as 20 union activists were tired by the
company tor their union-related activities.  Management altered the established
practice of plant entry to prevent organizers trom  distributing campaign
literature. removed campaign literature from workers and dismissed emplovees
involved in organizing cttorts. [t also noted that management at the plant
pressured dismissed workers into aceepting statutory severance pay.  The result
of that action. as noted above. would be to relinquish any domestic legal claims
tor reinstatement.  Additionally. UL alleged that GE violated several health
and satety provisions including tailing w provide: 1) light duties tor pregnant
women: 2) adequate ventilation and protective equipment: and 3) medical tests
to emplovees to determine chemical exposure levels ot workers. Ul focused
upon the violation of the workers™ freedom of association as it was protected
under. international law. Mexican constitutional law. and Annex [ of the
NAALC. The UE requested a number ol solutions to its complaint that

resembled domestic labour law remedies (reinstatement. compensation. posting
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of notices relating to the violations in the plant. compliance with Mexican
l[abour law) and remedies specitic to the NAALC (holding an NAO) public
hearing. engaging in ministerial consultation ete.).

The emplover raised several objections to the US NAO's jurisdiction to
inttiate a public review based on UL’s submission.  GE brought the lollowing
objections to light: I the complaint did not deal with a patern ot non-
enforcement concerning domestic labour law by the government ot Mexico: 2
the complaint did not allege that the UL made any attempt to resolve the
complaint under Mexican law: and 3) the conduct in question predated the
etfective date of the NAALC. Later in a pre-hearing statement. the U.S.
Council tor International Business™' (the Council). knowing a wood thing
when it saw it reiterated GEs basic posttion and added that Hones well and
GE. being individual companies. were not parties to the NAALC and theretore
could not be the subjects of a complaint.

[n the alternative. Gl ostated that the terminations at issue were the

result of work violatons. Upon its review ot the dismissals. at the behest of

! The Council, which represents the 4CC largest U.S. based MNCs, had attempted to
preclude the filing of complaints under the domestic regulations governing the utlizauon
of the US. NAO. Moreover, the Council protested every occasion when a private
company was named in an NAQ document, insisting that the agreement did not allow a
corporation to be mentoncd or criicized since the tocus of a review concerns 1 country
and not company practices.  lmtiallv, this pressure was successtul in clinunating the
citation of Sony in early NAQ reports concerning Public Review #94CCC3. See Harvey,
infra, note 193 at 19.
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UE. GE otfered reinstatement to six discharged individuals despite having
previously reached termination agreements with them. The emplover also
offered additional severance pay to those same employees in the event they did
not wish to return o the employ ot GLEL AL six workers aceepted the additional
severance pay. Regarding the other five tormer employvees who swere not
offered reinstatement. GE noted that three had accepted severance packages
and the two employvees who were contesting their dismissals had  been
terminated from their emplovment in a just and legal manner. Consequently.
GE argued that the totality ot the situaton did not disclose a pattern ot non-
enforcement ot Mexican law because the law provided recourse to the atfected
individuals.  For its part. UL disputed the signature of the workers
representative on the subsequent settlement.

As the complaints essenually centered on the issue ol treedom of
associatton and  the right w oreanize. the U.S. NAO  consohidated  the
submisstons and proceeded o review the cases. The NAO accepted the cases

in the face of the objections.'®” as the two submissions addressed issues within

" Honevwell and GE had raised a number of objections to the NAQ accepting the reviews.
In particular GE had, wmong other things, stated that no relief had been sought under the
Mexican legal svstem. Thus GE argued that relief from the U.S. NAO was barred, as a
finding of noa-enforcement could not be made against the government ot Mexico. For
differing interpretations ot the NAO'S findings see, Lance Compa, “The Fust Labor
Cases: A New International Labor Rights Regime Takes Shape’ (1993) 3 LS. -Mexico
Law Journal 159 for a view that supports the broad interpretation of the NAQO and, Jason
S. Bazar, 'Is the North \xmm an \vn.umm on Labor Cooperation \\ u[kmv for
Workers™ Rights™ (1995) 25 Cali : 425 tor a less
posttive account of the ruling.




the scope of labour law as detined by the side agreement and turthered the
objectives of the NAALC. The public report contained a detailed summary of
the information gathered by the NAO including: information provided by the
complainants. intormation presented by the companies. testimony ol experts
and the former employees ot the companies and information provided by the
Mexican NAO. Among other things. the NAO noted many ot the ditticulties
facing Mexican workers in the tollowing terms:

During the review. a number ot other relevant issues regarding
entorcement of fabor faw i Mexico. particulariy in the maquiladora
sector. were brought to the attention of the NAO.  They include
difficulties in establishing unions in Mexico. the hurdles faced by
independent unions in ataining legal recognition. company black
listing of” union activists. the use ot blank sheets. and government
preterences for and support ot official unions.  Another such issuc
was the vers high percentage of Mexican workers dismissed from
their jobs who elect to take severance pay rather that seck
reistatement - which is therr right under Mexican law. Apparently .
workers generally do not have the tinancial resources to pursue
reinstatement betore CABs. often opting for settlement ot therr
complaints in return tor money.

Despite acknowledging the troublesome situation contronting Mexican
workers. the NAO declared that it was "not in a position to make a
finding that the Government ol Mexico tailed to entorce the relevant

labour laws™ because the dismissed workers accepred severance pay

“' US. National Administrative Office. North American  Agreement on Labour
Cooperation, Public Report of Review - NAO Submussion #94CCC2 (Washington DC:
Bureau ot [nternaticnal Labor Attairs. US. Department of Labor, 1994) at 29.
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thereby waiving their domestic legal recourse tor reinstatement.'”
effect. Secretary. of the U.S. NAO. Irasema Garza had rejected one of
the unions™ main submissions that the workers were forced 1o waive
complaints against their former emplovers by accepting the severance
pay extended to them. The ctfect of this situation on the workers’
ability to exercise their right o associate and organize did not warrant
Ministerial Consultation between the governments in this matter
because the NAO did not recommend this process to the U.S. Sccretary
of Labor. However. the NAO did endorse 2 series ot cooperative
programs (government seminars  on the  right ot association.
conterences and public information to educate workers on their right ol
association and organization) and these meetings have been concluded.
In response to the public review conducted by the U.S. NAO.
UE issued a public denunciation ot the NAO proccss“"; that criticized
the manner in which the hearings were conducted and questioned the
desire of the NAO to eftectively utilize its power under the NAALC.
UE also withdrew another related NAALC complaint which had been

accepted tor public review by the U.S. NAO and stated that it would

“* Ibid at 3C-31.

Y See United Electrical, Critique ot the US. NAO September 12 Hearing_on General
Electric and Honeywell Complunts, (Pittsburgh: United Electrical, 19953)
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refrain from using the side agreement until such time as the U.S. NAO
demonstrated that it would tairly deal with workers™ claims. For its
part. the NAO Secretary issued o short response expressing  its
displeasure  with UL's posivon and  staung  that the  “submitier

oo gy -
I'his statement

misunderstands the role and authority of the NAO.
went on to explain that it regretted ULD's decision and urged it to

reconsider the withdrawal of its submission. UE never re-submitted its

complaint to the U.S. NAO.

b) Public Review #940003

[n contrast to the “bold on process. cautious on outcome™""
approach of the first two cases. the next U.S. NAO decision took a less
reticent view of its role under the NAALC.  On August 16, 1994,
several human and workers™ rights organizations: the International
Labor Rights Fund (ILRF). National Association ot Democratic

Lawvers (NADL). the Coalition tor Justice in the Maquiladoras (CIN).

and the American Friends Service Committee (AFSC) filed the third

“* Trasema Garza, Statement by Irasema Gaza, NAO Secretary Regarding Withdrawa] of
UE Submission, (Washington, DC: Bureau of International Labor Affairs, Department of
Labor, 1995)

167 -
‘ Compa, supra, note 162 a1 178.
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NAQ case against the maguiladora operations ot Sony Corporation
located in Nuevo Laredo. Mexico.  These groups alleged that Sony had

=

engaged in “persistent violations ot workers™ rights. particularly in the

area of freedom ol assoctaton™.  In briet. the specitic allegations
concerned:
o  [Discharge - allegations  that workers  were  dismissed  or

disciplined in connecuon with their union organizing activ ity .
emplover threats of” biacklisting. pressure to accept severance
pay and sign releases off Sony or restgnations  trom their
emplovment:

o [on elections = allegations ot a Hawed union election. i.c. that
little or no notice ot the election vecurred: open instead ot secret
voting: intimidation and coercion used to gather votes. work
reprisals against individuals who did not support the “othicial’
union:

o  Hork stoppage — allegatuons that the employer used police
violence to suppress o steike and demonstration as a result ot the
election. and

o [nion registration allegations  that a  petition  tor an
mdependent union was improperly rejected by the government’™s
labour tribunal on overiy technical gmunds.“'s

The allegations also involved violations ot minimum employment standards

. - . HY . .
relating to hours ot work or holiday work.”  Essentially the complaint

1 US. National Administrative Otfice Report on Minsterial Consultations on NAO
Submission =94CCC3 under the North American Agreement on Labor Cooperation
(Washington DC: Bureau ot International Libor Attairs, U.S. Deparument ot Labor,
1996) at 2.

S, National Admimstrauve  Otfice, North American Agreement on Labour
Cooperation, Public Report of Review - NAO Submussion #94C003 (Washington DC:
Bureau of [nternational Labor Atturs, U.S. Department of Labor, 1994) at 3. Note that,
like the previous two cases, the sues bevond freedom of association and the right to
organize are not addressed by the NAO. The NAO's position on these matters is that
these issues, pursuant to its rules, were not accepted for review because they were not the
central issues in the case.
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indicated that the employer. along with the otticially recognized union.
Contederacion de Trabajadores de México (CTM). actively blocked attempts
to register an independent union endeavoring 1o organize workers at the plant.
Sony allegedly fired or demoted and harassed workers who tried 1o join the
union or who criticized the relationship between the emplover and the otticial
unton. The CTML with the company s cooperation. had blocked seeret voting
to select union representatives.  Instead. they forced an open vore near the
workplace. Workers were instructed to walk to a section of an open tield. in
full view ot Sony managers. it” they supported the independent union.  The
independent union lost the “election”. Signiticantly. in view of the terms of the
side agreement. the rights sroups had also alleged that the Mexican
government's decision to deny registration ot the independent union at Sony
violated its obligations. in that it breached workers™ treedom of association and
right to organize guaranteed under international law. Mexican constitutional
law and the NAALC."" Among other things. the submitters requested that
Sony comply with all domestic lubour laws of Mexico and that Ministerial
Consultation ot the matter be recommended by the U.S. NAO.

Not unexpectedly. like GE and Honevwell. Sony denied all the

allegations against it.  FFirst. Sony emphasized that it was not a party to the

" Ibid at 147
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matter. Further. it argued that it had complied with Mexican laws. [t
specitically contradicted the submuitters”™ allegations concerning terminations at
its facilities when it stated that only two ol the employees identitied in the
submission who were discharged or resigned. executed full releases of” Sony.
and accepted severance pay consistent with Mexican law. This settlement was

_
The emplover went on to

subsequently endorsed by the State .u;:.c_.:_jr.:ri
argue that the election in question was not to select union delegates tor each
maquiladora. but rather was an clection o attend a convention aimed at
torming scparate union “sections” at cach maquiladora.  Morcover, despite
Sony “knowing® the purpose of wnion clections. it denied attending or
witnessing the union clection.  As well. Sony specitically contradicted the
allegation that it intimidated employees organizing an independent union.' ™ It
also disputed the extent ot potice violence at the demonstration. [n sum. Sony
argued that no evidence was presented that Sony violated any labour laws or
that the Mexican authorities condoned any such violations. which. in any
event. it specifically dented.

In issuing its public review. the U.S. NAO considered whether Mexico

complied with, and ettectively entoreed its labour faws that guaranteed the

"1 Ibid at 11
"2 Ibhid at 12.
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right of workers to treely associate and organize labour unions. [t then
considered whether the Mexican government prohibited the dismissal of
emplovees tor exercising those rights.r" [t also weighed whether the
government of Mexico ensured that persons have appropriate access. and
recourse to. tribunals and procedures under which labour laws and collective
agreements can be enforeed. Finally. the NAO examined whether Mexico
ensured that its labour law wibunal proceedings tor the entorcement of
emplovment laws are fair. equitable and trunspurcm.”‘-

The U.S. NAO reviewed cach issue and came to the tollowing
conclusions.  With respect o the alleged discharges and discipline. Secretary
Garza noted the similarities between this submission and the previous two
submissions related to the severance pay matter. The difterence between the
cases. according to the Secretary. was that all the testimony revealed that Sony
and the CT'M pressured and intimidated workers into signing full releases and
accepting severance pay in order not o risk losing the election and or avoid
being blacklisted in the mnquiluduru.'-" The U.S. NAO highhighted the long

duration of employment of the  tormer employees in question.  their

"' NAALC. Article 3.
7* NAALC, Anticle 4.
78 NAALC, Article 5.

176 ot . . .
" NAQ Submission #94CCC3, supra, note 161 at 26.
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recourse against improper union activities.©  Consequently. the NAO
proposed to add this issue to the previously mentioned tri-national exchange.

Moreover. with respect o the work stoppage and demonstration that
followed the union election. the NAQ tound that the testimony ot workers and
local news accounts ot the events — establishing police use of physical torce
against workers -- contradicted Sony’s interpretation of the actual events. The
NAO stated that allegations ot police violence heightened concerns regarding
the enforcement of Mexican law.'™  As a result. the U.S. proposed that the
Mexican NAO provide any available intormation on the police involvement in
the work stoppage at Sany.

Finally. acting almost as 1t were a higher court entertaining an appeal.
the NAO report strongly ertticized Mexican labour authorities tor atilizing
“technicalities” ot Mexican law o thwart the registration of an independent
union. The NAO reviewed the domestie tribunal’s dectston for not awarding
union registration to the independent union (i.e. the tailure to submit duplicate
copies of the petition. not sutliciently stating union objectives. “gencralized
deficiencies. existence of another union at the tacility) and found all ot them to

be implausible under Mexican law. It also suggested that an allegation of bias

* 1bid at 29.
" Ihid.
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directed at the Mexican labour tribunal was supported because the denial of the
petition involved the participation of the Secretary General of the CTM (an
agent of the existing union at Sonyy in the denial of union registration.™  As
well. the NAO indicated that the actuon ot the local CAB caused irreparable
harm to the workers involved because the defay would likely disrupt or deteat
the organizing drive and that the termimations were designed to punish the
workers involved.  The report concluded that the tormation ot independent
unions wus an essential attnbute ot free association and the right to organize.
but that “scrious questions™ had been raised about Mexican “workers™ ability to
obtain recognition of an independent union through the local” registration
process.‘x‘; [he U.S. NAO requested Nhnisterial Consultation as well as tri-
national programs directed at understunding the issues ivolved in the case.
The U.S. Secretary of Labor and the Mexican Secretary ot Labor and
Social Weltare agreed to resobve the complaint'™ by providing for three
activities to be carried out relating to the complaint. First. a tri-national joint
work program was agreed to that aimed to better explain and improve public

understanding ot procedures for union registration and certification at the

"2 thid at 36-32.
" Ibid.

By ge a4 - : , ~na .
*Ministerial Consultations - Submission 94CC3 Agreements on Implementation. see Perez-
Lopez, supra. note 146 at 19.
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Recently. the union was involved in another lengthy appeals process.  This
time consuming appeal ultimately works against the petitioner’s ability to
organize workers at Sony.'™ Although workers at Sony have not vet formed
an independent union. this has been the most comprehensive result trom a

Ministerial Consultation.

¢) Public Review #9601

The most recent U8, NAO  decision' ™ was filed by human and
workers™ rights  organizations  (Human  Rights  Watch/Americas.  the
[nternational Labor Rights Fund. and the National Association ot Democratic
Lawyers) against the government ot Mexico.  The submitters alleged that
workers represented by the Single Trade Union off Workers of the Fishing
Ministry (known by its Spanish acronym as SUTSP) had been illegally de-

registered atter a merger of governmental Ministries had taken place. This left

N Ibid.

" US. National Admiaitrative Office. North American Agreement on Labour
Cooperauon, Public Report ot Review - NAQ Submussion #9601 (Washungton DC:
Bureau ot International Labor Attars, US. Department of Labor, 1997). On May 13,
1997, Human Rights Watch Women's Rights Project, Fluman Rights Watch/America,
the Internavional Labor Rights Fund and the Natonad  Association ot Democratic
Lawyers submutted a complamt enutled, *Submussion Concerning Pregnancy-Based Sex
Discrimination in Mexico's  Maquiladora Sector to the United States National
Administrauve Office.” This complunt was recently accepted by the US. NAO for a
public review. This case will constitute the next tormal dectston of the U.S. NAO and it
is the first case not to center upon associational rights.  Consequently, 1t may possibly
attract 2 higher level of review than simple Ministerial Consultation,
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SUTSP’s members to be represented by the National Union of Workers of the
Ministry of the Environment (known by its Spanish acronym  as
SNTSMARNAP) because Mexican labour [aw prevents more than one union
per workplace in the tederal (public) sector. The rights groups alleged that the
workers™ treedom ot association. the right to organize. procedural guarantees of
impartiality provided by the NAALC. and international [aw were violated by
the government's labour tribunal the Federal Conciliation and Arbitration
Tribunal (FCAT) when it among other things. refused to reinstate its union
registration."m

In briet. the submission alleged that the FCAT reviewed and rejected
tfour different pettions filed by SUTSP stemming from the merger of the
Ministries. These cases were appealed to the courts where three of the appeal
decisions favored the union’s position in the matters.  The decisions granted
much of the reliet sought by SUTTSP (i.e. granting union recognition. unlimited
recognition ot the union’s exceutive committee. and de-registering its union

tal

competitor SNTSMARNAP). e submitters argued that throughout the

litigation. noted above. the FCAT acted improperly toward SUPST.  Among

A . . . . . I . .
% In Mexico. federal union registration by the FCAT grants unions the means by which

they can conduct their atffarrs.  Without registration 1 union cannot legally hold or
dispose ot property, represent itselt or its members or otherwise conduct anv business.

Ibid at 3.
T US. NAO Public Report, supra. note 189 at 31
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other things. the FCAT: precluded SUPST trom representing its members.
continued to work with SNTSMARNAP even though its registration was
canceled. implicitly recognized SNTSNARNAP and aided them in their
clection bid w organize the disputed members. Despite the objective success ot

the legal process in this case. subnmutters argued that the tacts leading to the

NAO submission raised two key fegal issues.

The submission alleged that FCAT violated Mexican labour law by
arbitrarily  de-registering SUTSP and retusing to  re-register it with  tull
recognition.  The rights groups challenged the substance ot Mexican labour
law arguing [LO Conventions and invesugations. as well as domestic Supreme
Court rulings. obligated the government to ailow workers a choice ot which
tederal union they could join. Sccond. the submitters asserted that the FCAT
tribunal  was inherently  biased  because  all ot the wibunal’s  labour
representation  was  Jdrawn  trom SUTSP’s  main  union  competitor
SNTSMARNAP in this case. In turmns SNTSMARNAP s very closely aligned
to the ruling politcal party. the Insututional Revolutionary Party (PRY). The
PRI is responsible tor the appointment of the disputed tribunal members. [n
short. the submutters argued that the practice of the government. through its use
ot biased labour tribunals and passage ot illegal labour legislation. inhibits the

tormation ot independent unions. thereby ifringing core labour rights such as



the right to association. Conscquently. inrer alia. the submitters requested that
the Mexican government be engaged in a process designed to cffect the
climimnation of the portions ot the labour law violating workers™ right of
association.

The U.S. NAO contacted its Mexican counterpart for intormation
pertaining to the case - the Mexican NAQO recommended that a public review
of the matter was inappropriate. The government ot Mexico also argued that it
had adequately entorced its laws in this case. As welll it stated that the scope
of the NAALC was limited w monitoring the ettective compliance with, and
etfective entorcement ot cach Party”s Taubour law.  As per the carlier request.
the Mexican NAO also provided informaton to the U.S. NAO detiling its
administrative and tegal proceedings in this matter.'

Alter considering: 1) the legal history ot the cases launched by SUTSP
(and denied by FCATy to remedy their claim. 2) domestic judaments. 3)
constitutional [aw and 4) the miernational faw relevant to the case. ihe NAO
came to its decision. Secretany [rasema Garza noted that all the cases launched
by SUTSP were accepted tor review by Mexico's appellate courts and that the
union was successtul in a majority of’its claims. The union had been torced to

delay exercising their rights under NAALC as it had to tirst appeal the decision

2 Ibid at 11.



of the tribunal. However. even though the U.S. NAO recognized the delay in
exercising their rights caused by the appeal. it stated the delay was
unavoidable.  OF course. delay issues are central to all union oreanizing
campaigns because any signiticant time lag can easily stall an organizing
campaign and eventually deteat the union. The ULS. NAO's position regarding
delay changed trom its stance on delay in the Sony case. In that case. the U.S.
NAO had castigated the local CAB because its tactics had caused a similar
delay that was characterized by the Seeretary of the NAO as causing
“irreparable harm”™ to the union. Nevertheless. the union’s appeal. unlike the
Sony case. was eventually successtul in obtaining many ot its goals. SUPST
brought about its registration. it succeeded in a temporary de-registration of its
union rival and it also obtained an election (that the union argued was awash
with irregularities) to represent SUTSP's former members. The 1S, NAO
noted the dispute concerning the taimess ot the election. but it also explained
that the FCAT (the subject of SUPST s claim that the tribunal’s composition
made it inherently biased and an asserton that it supported SNTSMARNAP in
the same election) ruled the irregularities were insutticient. In eflect. the NAO

rejected the allegation of bias directed at the Mexican government's labour

. : . . . . . 193
tribunals concerning the tair administration of Mexican  labour law. ™

191 . . . - .
Pharis J. Harvey, The North American Agreement on [abor Cooperation: A Nop-
v ental  View, (Brussels. Belgium: Conference on  Social  Cliuses  and
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However. the NAO also reviewed Mexico's NAALC obligations. relevant
Mexican law. international treaties ratitied by the  government. [LO
conventions.  Freedom o Associution  Commitice  Reports  and — other
documents.  Secretary  Garza concluded that Ministerial Consultation was
warranted as it would enable the 1S NAQO a tull examination ol the relevant
legal doctrines in Mexico. including the eftects of constitutional provisions on
Mexican labour law. This review of Mexican labour law would also aid the
NAQ in examining the relationship between. and the ettect ol. international
treaties (such as [LO Conventons pertaining to treedom ot association) and
Mexican constitutional provisions on treedom ot association on natonal labour
laws.'™ Despite a lack of public intormation coneerning the specitic terms of
any resolution being contemplated by the various {abour ministers -- 1.5, NAO
statt expect the Ministerial Consultation tw conclude with an agreement to

resolve the case sometime in September 1997,

d) Public Review #9501

Environmental Standards in International Trade Agreements: Links, Implementation and
Prospects, Mav 31, 1996) at 17, This marks the second ume that the NAO rerected this
argument. The submutters in Sonv petitoned the US. NAO 1o reopen the Ministerial
Consultavon relating to that complunt to specifically address concerns relating to the
bias, transparency and accessibility ot Mexican labour tribunals. The NAO'S rejections of
these issues specifically led to the institution ot the Public Review #9601.

P Ibid ar 31-33.
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Finally. the only Mexican NAO decision to date'” stems trom a
complaint launched by the Telephone Workers Union ol Mexico (known by its
Spanish acronym as STRM). working with the Communication Workers of
America (CW:A). against Sprint Corporation. On February 9. 19935, the union
complained that Sprint closed 1its “Latino” telemarketing company. La
Conexcion Familiar located in San Francisco. after the emplover engaged in an
anti-unton campaign. STRM alleged that this campaign was commenced in
response 1o an etfort o organize a union at this tacility. STRM maintained that
eight days betore a scheduled vote on the issue ot unionization. tollowing a
campaign that signed a majority ot workers and a strong showing mn a pro-
union demonstration. Sprint shut down 1ts tacility in order to avoid
unionization by the CWAL  Moreover. the submitters complained that the
prospect ot a lengthy appeal to entorce vuaranteed rights of association and
organization demonstrated the mability of the U.S. legal syvstem to comply with
NAALC principles. The closure resulted in the elimination of 177 [Latino held
jobs. Once again. the NAO submission centered on the denial of the workers®
ability to exercise their freedom ot association. and right o oreanize as

guaranteed by the NAALC.

193

Mexico Natonal Administrauve Office. North American Agreement on - Labour
Cooperation, Public Report ot Review - NAQ Submission #9501 (Mexican Secretariat of
Labour and Social Weltare, 19953)
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Sprint denied the allegations and submitted that it closed the piant
because it was losing money at the tactlity. [t also dented any ant-union
animus and maintained that s decision to close the plant was within the spirit
of the law. [nitially. Sprint succeeded in its argument betore the National
Labor Relations Board (NLRB) when an administrative law judge (AL
agreed that. despite the presence of many untair labour practices. Sprint had
closed the tactlity primarily because t was losing money.  That decision was
appealed to the NLRB where it tound that Sprint’s Viee President of Labor
Relations fabricated evidence presented to the tribunal to make 1t appear that
the company had decided. betore the petition tor a union etection was ordered,
to close its facility tor cconomic reasons.  Moreover, the NLRB cited Sprit for
more than titty violations ot the Narional Labor Relations Actr. This case is
now on appeal to the ULS. federal courts. "

The Mexican NAO accepted the submission  tor public review.
Secretary Miguel Angel Orozeo examined the structure and funcuoning ot the
major U.S. legal instruments designed to protect the freedom of association
and the right to organize ot American workers. As well. the NAO auempted to

define “the causal relationship between said labor law  issues and  the

" Commurication Workers of America News, ~Labor Board Panel in Washinzton Backs
CWA Appeal Over Shutdown of Sprint/La Conexion Familiar in San Francisco’
(Washington DC: Communicatuon Workers ot Ameriga, December 30, 1996} at 1.
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The plant closings report™ described how the labour laws of each
country protected against the use ot plant closures or threats ol closures to
prevent union organization. [t also examined the experience with the
administration ot these laws over the past decade. The report tound that in the
United States illegal plant closings and threats ot plant closings were actively
contested by the NLRB.™ It also determined that plant closing threats
occurred in halt the organizing campaigns sampled. with a higher incidence ot
threats in industries (i.c.. trucking. manutacturing and warchousing) more
susceptible to plant closings.  In Cuanada. the proportion of these cases in
relation to union organizing drives was much lower than in the United States.
However. in 60% of the cases hiugated across Canada emplovers were tound to
have acted illegally.”™" Finally. in Mexico because the law is fundamentally
different -- threats to close plants based on an anti-union animus are not ilfegal
because Mexican labour law targets employver actions not statements™ - the
refevant issue in a plant closing case is whether an employer met one of the

specified and permitted reasons tor closing a plant. There are. theretore. no

221
Commission for L.\bor ( m)pnrltum Llant Closing and Labor Rights: A Rumn 10 the

= Ibid at 6C-63.
= Ibid at 64-68.
= Ibid at 16-17.



cases in Mexico dealing with threats of plant closings. Instead. Mexican cases
focus on whether or not plant closings were justified tor business reasons
unrelated to union organizing cttorts.  However. the plant closing study did
find that the procedure in Mexican law permitting workers to challenge a plant
closing is virtually never employed. Mexican workers and their unions tend to
press for enhanced severance pav packages and other increased benetits in
exchange tor not challenging a plant closing.:"‘; Mexico's lack ot u national
unemployment insurance system increases workers” need to extriact these
agreements in the fuce ot a plant closing.

As welll the ULS0NAO was instructed to hold a public torum in San
Francisco relating to the issue ot plant closures and their etfect on workers.
Despite the ofticial study and the public torum held by the NAO which
allowed the atfected workers to publicly express their experience at Sprint. the
177 Latino workers at Sprint lost their emplovment and are sull deprived of
their right to tform a union and bargain with their emplover o improve their
working conditions. No workers have been rehired as a result of the NAALC
process or received any direct redress trom the Corporation as a result of the

NAO review or Ministerial Consultation.™™

5 Ibid at 71-76.
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Depending upon the outcome ot its appeal, Sprint may have to comply with the NLRB's
order to rehire the discharged La Conexion workers to “a position in its exisuing operation
that 15 substanually cquvalent w the emplovee’s former position’  and provide
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B. NAALC Critics

Critics of the side agreement tocus upon the tormal legal weakness of
the agreement to both improve the situation ot the workers involved in specific
NAALC cases or the general state of worker rights through out North America.
They note that the side agreement o the NAFTA has not been engineered in a
way that cttectively protects workers™ rights from a potential downward spiral
of international de-regulation.  Signiticantly. despite the complex scheme of
the agreement. it cannot extensively constrain the ability of MNCs to make
investment decisions on the basis ot the interior labour law regulation of
NAFTA countries.  The tatlure of the labour side agreement to prevent its
member states from individually reducing the substance of their labour law
regimes. so as 1o attract investment. is evident in several areas of the Accord.
NAALC critics cite the agreement’s inability to limit a race o the bottom
because it 1s a “weak” or “toothless” document. [n other words. the NAALC is
devord ot the necessary legal apparatus that would hamper a junisdictional

contest for investment that was based on de-regulation. Crities argue that the

‘appropriate moving expenses’. Sprint was also ordered to pay compensauon for lost
wage and benefits, plus interest, which would extend  from the date of the closing to the
date of rchire. Finallv, dupm the company being ordered 1o cease and dusist from
‘threatening cmplou_u with the cosure of any taalities if the union is certitied and from
coercing, interrogating, and spying on workers tor union activity, the NLRB did not issue
a Gissel recognition order so that the workers could unionize and enter into a bargaining
relationship with Sprint. CWA News, supra, note 196 at 2.
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NAALC sutters from a wide range ot deticiencies relating to the adequacy ot
rights enforcement in specific cases and to structural tlaws of the side deal
itselt.

First. the NAALC does notimpose a tri-national set of labour standards
in North \merica. Rather. cach member of NAFTA Cguaranteed” that its
domestic lubour taw would be entorced within its territory. [his torm of
dispute resolution raises concerns pertaining to the substantive guarantees
found in private sector labour faw in North America.  Despite the argument.
presented iniually by the Bush administration.™ that the labour law suarantees
of Mexico were comparable to the United States and that it was only
enforcement that needed improvement. comparative labour law difterences in
North America should not be entirely dismissed.  Although cach uspect of
Mexican labour law is by no means infertor to the substance ot Aimerican
labour law -- in fact. it is often superior o it -- the substantive distinctions in
various aspects of Canadian. Mexican and  American regimes do involve
signiticant ditterences.  These ditferences may be important cnough to

encourage capital tlight.

7 Shelly G. McCalferv, *North American Free Trade and Labor [ssues: Accomplishments
and Challenges’ (1993) 1 Hotstra Labor Law [ou 449 at 469,



For example. Canadian labour law policy is similar to the \merican
approach in its structure and many ot its terms but Canadian labour law policy
has been substantiallv more gencrous than the U.S. regime with respect to
worker protection. On virtuafly every issue trom minimum wages (o collective
bargaining. labour law is more generous in Canada than in the United States
and has resulted in higher union density tigures in the private sector which. in
turn. has had implications tor the level ot labour [aw enforcement in Cunada.™™
In a number of substantive arcas -- permanent strike replacements. union
security. card check and quick vote requirements pertaining to organizing --
labour law policy north of the torty -ninth parallel has been more protective of
workers’ interests.

The substantive ditterences between Mexican fabour law and \merican
and Canadian legal approaches on many of these issues may not be as
pronounced in all circumstances. But the different approaches  between

Mexican faw and the Wagner \ct approach of Canada and the United States

- Langille, supra, note 13 at 248. For thoughttul and comprehensive explorations of the
barriers to organization in the Unites States see generally Paul Weiler, ‘Promises to Keep:
Securing Workers, Rights to Seli-Organization Under the NLRA™ (1983) Hary, w
Review 1769 which discusses and compares Canadian and American approaches to this
muatter and; Craig Becker. "Democracy in the Workplace: Union Representation Elections
and Federal Labor Law.” (1993) 77 Minnesora Law Review 495 for a review of the
development of U.S. domestic law on this subject: Also see Nestor de Buen Lozano and
Carlos E. Buen Unna, A Piimer on Mexiean Labor Law (Washington DC: Bureau of
[nternational labor Attars, Department ot Labor. 1991) tor an outline of the structure of
Mexican labour law-.
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can have serious implications in the context ot globalization and free trade.
certain areas. such as the duty to bargain. Canadian and American fabour law
regimes impose obligations which Mexican law ignores.  For example. an
affirmative obligation w bargain in good faith with the employer exists in
Canada and the United States whereas the Mexican system sumply has no
paratlel because its law presumes the torce of events. rather than a legal duty.
will compel bargaining.  Nevertheless. a Mexican employer may refuse to
bargain with a union that seeks a collective ugrccmcn[.:w [t is the combination
of the absence ot regulatton n particular arcas in all NAALC countries. among
other things. that may prove atractive to emplovers seeking to shed labour
regulation.

[n the context of NAALC. the domestic supremacy ot labour law in
cach country preserves capital’s incentive to invest in any territors with the
least etfective level of employce protection. Consequently. cach government
regulated by the NAALC sull has. all other things being equal. an incentive to
attract investment through the lessening of its social satety net - including
relaxing its labour law regime to favour employvers” interests.  Although no

immediate exodus of capital has taken place from developed areus to less

“'Commission tor lem (m)pgruu)n Pr dxmmm report_to the \lmmuni Council:
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dispute resolution panel. However. it a violation ot a right constdered to be a
technical labour standard oceurs. such as emplovment discrimination. and the
breach is consistent with a pattern of non-enforcement. a complaint alleging
this breach can only attract the consultation and/or expert evaluation processes.
At no time whl any technical labour standard violations lead to a monetary
penalty under this agreement. Finally, a fundamental set ot labour principles
(also known as international human rigius) -- the treedom of association and
protection of the right to organize. the right to bargain collectively. and the
right to strike -- are exempt trom all mechanisms under the agreement except
tor the consultation process (See Appendix A).  [n other words. a justified
complaint concerning the non-enforcement ot these basic rights by a party to
the side agreement cannot lead w any legal sanctions being imposed by a
disputes resolution panel under the labour side agreement.

A majority of the case law to date validates this observation. .\ tallying
ot all the submissions indicates that workers have tailed to signiticantly benefit
from the use of the side agreement. None of the workers dismissed has been
rehired or compensated as a dirccr result of the NAALC submissions tiled with
the NAQOs. The review ot these results by Adams and Singh contirms the poor
redress obtained by workers involved in this process:

In the Honeywell case |ol the] 23 workers who were dismissed. 22

were given severance pay and the other worker contested  her
termination with the Chthuahua Conciliation and Arbitration Board
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(CAB). None ot the workers regamed their jobs principally because

they accepted severance pay pachages... In the GE case. of the 11

workers dismissed. sin aceepted tull severance pay. However, atier

UL requested investigations mto the cases. GE oftered these workers

the opportunits to be reinstated. but they elected to accept an

additonal monetary setdement instead. Ot the tive other worhers,

three reached settlement wath GE and two filed unsuccesstul cases

with the Ciudad Juarez CAB. In the Sony case. 13 workers were

dismissed or resigned durmg the period in question. Of these, 1

accepted  severance  payments:  the  other two  workers  iled

. : . aRm 12 -

unsuccesstul complaints with the local CAB.™'~ (footnotes omitted)

As well. in the Sprint case. the scope ot the Ministerial Consultations would
not provide tor the remstatement or compensation by the company ot any
worker etfected by the plant closure.  As noted carlier. 177 ol the attected
Latino La Conexion workers continue to be without employvment or
compensation despite the U.S. NAO s review.

These cases expose the substantive inability ot consultation o actually
produce an acceptable resolution tor workers in these disputes.  ['o date. each
case presented to an NAO has dealt primartly with the (reedom ot association
and the right to organize.  Despite an unnecessartly hesitant beginning in
deciding the cases. these complaints have been torwarded tor the highest level
of consultation available tor these issues under the agreement -- Ministerial

Consultation. This low level ot review. the lack of a taritt sanction or {ine for

these violutions and the poor results tor workers, all illustrate the serious

¥ Roy J. Adams and Parbudval Singh, ‘Early Experience With NAFTA'S Labour Side
Accord’ (Hamilton, Ontario: 33rd CIRA Annual Conference Brock University, St.
Catherines, ON., May 29-31. 1996) at 14.
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inadequacies with the Ministerial Consultation process.  Governments  that
(ailegedly) violate these core labour rights are made to consult with the
government of the party bringing the complaint. The remedy available is to
attempt to rcach some sort of mutual arrangement that will address the concemn
expressed by the NAO. Nowwithstanding this process. it seems to ignore the
fact that the NAO. as it already has in the cases presented above.” s likely to
diplomatically  state that the covernment being  reviewed  “may™  have
intentionally ignored its own labour ks, Not unexpectedly. the only result
likely to come out of Ministerial Consultation. in these circumstances. is a
series of studies or informational meetings that do not direct/v advance the
cause of the workers involved m the prm:css.lH [n light of the obvious self
interest ol states o maintain sovereignty over labour matters and avoid
embarrassing revelations regarding their labour rights record it is unlikely that
a Ministerial Consultation will ever result in an agreement acknowledging a
government’s anti-union animus. Ministerial Consultation inherently relies on

the goodwill of the party complained against tor a just resolution ot a dispute.

' See NAQ decisions, supra, notes 162 and 163, For 1 more detailed description of the
negative environment for libour rziits activists perpetuated by the government of Mexico
agatnst trade unions See Manuel Fuentes Mudiz, “The NAFTA Labour Suie Accord 1n
Mexico and lts Repercussions  tor Workers,” (1995) 10 ConnecticutJournal of
[nternational Law 379 and Leonard Bierman & Ratael Gely, “The North American
Agreemcm on Labour Cooperation: A New Frontier in North American Labor

Rgl.ltiom 1993) 10 C¢ mnss et ;5 m,;] [ International Law 333 & Dan La Botz, Mask

Today, (Boston: South End Press, 1992).

4 .
" For an example ot this see Perez-Lopez, supra, note, 146 at 19.
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Nor would any agreement be signilicant enough to alter a state’s anti-union
policy toward workers. [n addition. as governments control access to the
NAALC process and decide the terms tor resolving a complaint - or
alternatively which case will be advanced to other dispute resolution levels --
the ability of unions and non-governmental groups to actually obtain a binding
dispute resolution pancl is severally limited. The resolution of the cases to date
by the NAOs -- mandating seminars and academic studies as an antidote to
serious labour rights violations -- tends w indicate that effective labour rights
enforcement is not a key priority of the states involved in the NAALC process.

[n addition. aside from ot the above noted exemptions ot particular
labour principles. for a right to be entoreeable under the NAALC. the right in
question must exist in the jurisdiction of the nation centered out in the
complaint. For example. in the case of Ontario’s pay equity legislation few. if
any. complaints could be launched because of a lack of similar laws in other
member countries (not to menton other Canadian provinees and territories ).
As a result. it a complaint was instituted against. Mexico on the basis of equal
pay for work of equal value. an arbitration panel under the NAALC might not

have jurisdiction to hear the matter. This may result because equal pay tor

215

F. Eyraud, Equal Pay Protection in [ndustrial Market Ecopomies; [n Search of Greater
Effectiveness, (Geneva: International Labour Office, 1993) at 45.
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work of equal value is not an enumerated labour principle and because Mexico
has no equivalent gender pay equity legislation.  Consequentlyv. in the worst
case scenario. a range ot labour law rights may not be directly addressed by the
side agreement simply because there are no domestic legal parallels in the
other NAFTA countries. At best. the dectsion on the inclusion ot these rights
is left to the interpretive abilinn ot a non-judicial bodyv. the NAO. that
specitically avoids acting judicially. In any event. some classes of rights are
potentially outside the ambit of the agreement thereby maintaining an incentive
tor NAFTA states to de-regulate employment protection in arcas lett
unacknow ledged by the side agreement.

The NAALC crives argue  the side  agreement  mdulges  other
impediments in its medioere attempt o avoid a race o the regulatory bottom.
If a dispute resolution panel has ruled that a pattern ot non-entorcement of a
particular labour law occurred in Canada. then any tine levied as a result ot this
breach would be paid by the appropriate tederal or provincial goyvernment
tound to have violated NAALC out of the general consolidated revenue fund
of the aftected jurisdicliun.”" [n eftect. Canadian taxpayers will be saving
private businesses harmless tor not complying with its domestic legislation

because the federal Tory government of the day insisted on this procedure.

1 NAALC, Annex 4+1A.
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Under this system. o government will presumably pay the tine after an
international dispute resolution panel has condemned a corporations™ labour
relations practices and the governments lack of enforcement ot the relevant
labour law. Accordingiv. a corporation in Canada will have little incentive to
comply with domestic laws. as theyv will sufter no penalty under the side
agreement.” As well. the United States and Mexico are allowing the
Canadian government to pay a tine. tor not entorcing domestic [abour law.
This tine is torwarded to the Ministerial Council in order that the money be
expended to enhance labour law " protection in Canada.

[n addition. the tederal government. through their cabinet ministers
sitting on the Council. will have final veto power over the expenditure of the
monetary ¢nforcement assessments™ sinee the Ministerial Council operates
on a consensual basis. Consequently. @ monetary enforcement against Canada
amounts to little more than a delaved inter-governmental transter ot tunds

(from a province to the Federal Court to the Federal Government) or an intra-

7 Indeed, the tederal government ot Canada, m a debate concermng recent amendments to
the Crown Lubiliey and Procecding Ao necessary to implement the tine system
envisioned by the NAALC, stuted that once “the decision becomes an entorceable
obligation of the Government ot Canada.... like all good citizens, complies in all respects
with the orders of its court. Therefore there should not be further need tor entorcement.
See the comments of Mr. Peter Miliken in the House of Commons [Hansard, 35

Parliament of Canada. 1" Session January 1, 1994 to Julv 13, 1993, Fridayv February 4,

1994 at 955.
"YW NAALC, Annex 39(3)
" NAALC. Article 9(6)
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governmental transter of” moneys (from the Federal Labour Ministry to the
Federal Court to the Federal Government) to enforee labour law that should be
enforced in any event. Similar provisions apply to Mexico and the United
States in the event of a taritt suspension with one notable exception — the
businesses violating certain labour laws will pay an increased tarilt tor these
breaches. These tines will then be utilized to improve labour law enforcement
in either the United States or Mexico.  Although the development ot adequate
labour standards and their entorcement are important goals. that ought to be
encouraged under NAALC. this svstem of monetary penalties does not
inexorably encourage the entorcement ot domestic labour laws. The payment
of monetary penalties to governments that intentionally or negligently tail to
enforce labour standards removes any (coercive) incentive against them to
ensure their county’s exporters are complying with domestic labour laws. No
appreciable financial discipline is directy created by the monetary penalty on
governments (given the repayment torthcoming under this process) that ignore
their own established labour faws.

Finally. private businesses can continue to transter investment to other
areas of the continent it domestic governments begin to strictly  entorce
previously ignored labour laws regardless of the NAALC. Even it no “fine

repayment’ scheme existed under the NAALC. the imposition of a slight tarift



(.007% of total value of goods traded) against a tirm operating in the United
States or Mexico tor the non-entorcement ot labour law may not achieve the

desired compliance etfect.  \n inconsequential tarift may not necessarily

compel an emplover to re-establish its business in an area that it sought to

avoid given higher rates ot labour law entorcement. The lower lubour and/or

regulatory costs of locating in a region could ottset the burden created by

NAALC's small tarift. At best. any increased business compliance costs

caused by NAALC's low taritt would operate at the margins to discipline a
JJ‘V
handful of highly market sensitive businesse The tformal binding monetary

enforcement scheme envisioned under the NAALC is an extremely weak

system for entoreing the lubour principles in the agreement because it can have

2

little widespread deterrent ettect against labour law violations ol MNC's given

the limited taritt” that may be applied under the side agreement. Moreover. this

-

enforcement” svstem is turther diluted by the absence ot ettective penalties

against Canada. Mexico and  the United  States 1t those  governments

vy

It 1s more likely that business - vulnerable or otherwise - will move to take advantage of
lower labour costs. Regardless o the overall ettect of NAFTA on emplovment, there is
little evidence thae NAALC can reverse this wend. The IBT s complaint was the first case
brought to the U.S. NAO because. in part, it was an attempt by the union to prevent
turther relocation of investment to the Mexican Honevwell plant trom its Umited States
facility.  Although an argument has been made that the implementation ot NAFTA
would reverse the effect of vulnerable businesses locating in Mexico, or to low wage areas
of the United States, {because the elimination ot tariffs reduces the incenuve to locate in
these areas), little statisucal evidence of this shitt has been demonstrated.  See Calvin
Siebert and (?raoca Zad, ‘Employv ment, _z_..in and Foreign Investment Effects of
NAFTA’ (1996) 5 ade 333 at 342 for a descripuion of the

latter view-.
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purposively attempt to attract investment to their jurisdiction on the basis of
weakening their labour law regime. [ronically. the governments ol the United
States and Mexico potentially increase their (tarift-based) revenues under
NAALC tor nor enforcing thetr labour law. As well. under the fine repayment
system. Canada simply transters governmental money to itsell to satisty its
obligations under the agreement. This implementation system cannot deter a
race of states to the regulatory bottom because it provides litle real
disincentive to avoid this behaviour.

As a result of the tinal version of the side agreement. based on
arguments relating to the Canadian constitutional division ot powers granting
individual provinees almost exclusive control over labour relations matters, the
Canadian tederal government secured a system ot gradual adherence to the
NAALC. The tederal government must give its counterparts notice as to
which provinces. it any. agree o be bound by the side agreement in the
future.™"  This arrangement has meant that the labour law matters outside the
federal government’s jurisdiction could not be challenged by Canadians under
NAALC. Practically speaking. tor Canada this has meant that most labour law

enforcement arrangements are outside the scope ot the side agreement.

21

Alberta became the first Canadian provinee to tormally agree to be bound by the Accord
when it signed the ntergozernmentad AAgreement Regarding the North dmericor -lgreement
on Labour Cooperation on Mav 31, 1995 Since that time both Quebec and Manitoba have
joined the stde agreement.
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Furthermore. where Cunadian provinees agree to be bound by the NAALC. the
mechanisms available for its use must meet a threshold pertaining to the
national worktorce. The tederal overnment. and the provinees included under
the Accerd. must account lor 33%, of the labour torce: and where the matter
relates to u specitic industry at least 33%q ot the workers concerned must be
cmploved in the provinces imncluded under the NAALC. The federal
government has jurisdiction over approximately 10%% of the worklorce. and
slightly over 70% of the remaming workforce is concentrated in three
provinces. — 37% in Ontario. 24% o in Quebec and 12% in British Columbia.
Consequently. 1t would seem critcal w include these provinees in the
side agreement if it is o have even a limited ettect.™ In addition. civen the
threshold regarding specitic industries under the Accord. the exclusion of
Ontario trom the NAALC exempts the vast majority ot Canadian industries
from the side agreement.  This situaton has only recently changed with the
accession ot Quebec and Manitoba to NAALC. Canada has just met its 35%
minimum threshold w utilize the Accord. Yet the restrictions on the use of the
stde deal for Canada remain i a complaint singles out a specitic industry
because Ontario has still not acceded o the agreement. However. these legal

intricacies remain largely irrelevant as long as the Canadian NAQ. the labour

21 Pites et al {eds.), The NAFTA [ Lindbook, (Chicago: CCH Inc., 1994) at 233-243.

148



movement and other Canadian organizattons fail to attempt to utilize the side
agreement. Again. the Accord maintains incentives tor business located in
Canada to direct investment to the United States or Mexico on the basis of
lower social standards because Canadian governments could not engage
NAALC’s machinery to avoid a race to the bottom among NAFTA nations.
Although. as noted the NAALC would be largely ineffective m any event.
governments would continue to be able o compete tor job creation through the
de-regulation of emplovee rights in North America. This is as a result of the
tailure of the side agreement o equadly monitor each parties” labour law
compliance.  The Accord does not signiticantly curtail races among the
NAFTA countries to the regulatory bottom. [n tact. by not deterring a potential
for governments to race to the botton. it scems that the NAALC virtually
instituttonalizes  this circumstance  through the creattion ot o weak side

REY

agreement.”™

I} Proposal for Reform

** The proot of this pudding, is in the cating for free trade skeptics. To date, of the five cases
litigated under the agreement, not one worker dismissed from his or her job has won the
job back s a direct result of an NAQ report or an agreement that stemimed from
Ministerial Consultation.
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NAALC critics. among others. have suggested the tollowing vuidelines
tor reforming the side .,_mqac_:c_:“z in order to turther labour standards
protection and avoid races ot states w the regulatory bottom in North \merica.
[n order tw avoid contlicts between NAFTA parties pertaining to unequal
treatment -- applving labour standards to one nation that are not applied in
every other NAALC nation -- a regional side agreement ought to ¢stablish a
regime in which mutually acceptable basice fabour standards are coditied. The
goal of anv such agreement should tocus upon remedyving the fubour law
violation -- not simply imposing trade sanctions -- through utilizing a range ot
corrective mechanisms.  These devices could. among other things. extend from
consultation to the suspension of trade benefits. A labour side agreement
should. given the toregoing criticism. promote the direct access ol interested
parties to. and controls over. the procedures tor remedying percen ed violations
of NAALC labour standards.  \ny body governing the resolution ot these
disputes should seek to prouctively turther the labour principles ot the Accord.
As well. it should have the necessary power to adjudicate complaints
independently and eftectively.  The proactive role ot this body should not only

be limited o the promotion of labour principles in law but should scek their de

2 See Harvey, supra, note 193 and Lance Compa, Trade & Labor Anugos (Dallas,
1997)(unpublished memo}
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facto development. This may include addressing other issues that touch on the
development of a continental labour market such as the protection ol migrants
and indigenous labour. Anv labour side agreement to the NAFTA should allow
its adjudicative arm to truly entorce its orders. [t should have a wide range of
powers. including the ability to prevent goods and services trom being traded
tor the violation of certain core labour rights (i.e.. use ot slave. prison or forced
labour. exploitative child labour. life threatening health and satety practices).
In the light ot these guidelines and the weaknesses ot the current side
agreement. especially as they reiate to issues of eftectiveness. timeliness and
control and access. the fotlowing specitic retorms should be made o improve

NAALC.

a) [mproving the Enforcement Ability of NAALC

e Eliminate the “three-tier”™ division ot rights enforcement that excludes all
existing labour rights under the NAALC (i.e. treedom of association. right
to organize. bargain and strike. torced labour. discrimination. cqual pay.
workers™ compensation and migrant labour) trom tull treatment under the
Accord with the result that all labour matters under the side agreement
would be subject o consultations. evaluations and arbitrations:

e Prohibit. with additional penaltics. any party trom waiving or derogating.
or oftering to waive or derogate from. any NAALC [abour principle as an
inducement to establish. acquire. expand or retain an investment:

¢ Create new rights under the agreement to permit an arbitral disputes panel

to prevent certain goods and services trom entering any NAALC nation if
they are produced. harvested or processed with: a) exploitative child labour
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in contravention ot [LO convenuon 138, b) slave. prison. torced or
compulsory labour. ¢) products made under conditions or with processes
that are banned domestically due to the deleterious ettects ot a procedure
on workers™ health and satety:

Permit monetary entorcement assessments to be uncapped and allow the
suspension of NAFTA waritt benetits 10 a level equivalent to the greater of:
a) the rate that was applicable to those goods immediately prior to the date
of entry into ftorce ot the NAFTAL and the Most-Favored-Nation rate
applicable to those goods on the date the Party suspends those benetits:

Distribute all moneys collected  trom monetary entorcement - the
International Coordinating Sceretariat. The expenditure of these tfunds by
the Secretartat shall be made in an independent manner consistent with.
and in order to promote. the goals ol the NAALC:

The Commission establish a needs based systemic program for the upward
harmonization ot wages and working conditions in NAALC countries,
admunistered by the Secretarat that would tocus on development ot poor
regions on the continent:

NAALC countries agree on a process to negotiate protocols. to be
incorporated into ithe NAALC, o regularize immigration and protect the
rights ol immigrant workers and to protect indigenous workers and tribal
populations:

Adopt a Corporate Code of Conduct for businesses operating in two or
more NAALC countries modeled on the Codes already recognized by the
U.S.. Canada and Mexico in the Organizaton tor Economic Cooperation &
Development (OECD) Guidelines for Multinational Enterprises and the
[LO’s Tripartite Declaration of  Principles Concerning  Mudtinational
Enterprises und Social Policy:

Requirc a Labour [ntormaton Audit of general labour relations
information by businesses operating in two or more NAALC countries
requiring an annual date for reporting information pertaining o all their
operations. whether under their own  corporate  torm  or  through
subsidiartes. joint ventures or other business forms. and an oblication to
accurately intorm themselves ot the relevant information:

1
o



Repeal Article 43 (Private Rights) preventing a right of action under
domestic law against another Party on the ground that that Party has acted
in a manner inconsistent with this Agreement and substitute it with a
private right of action allowing workers. unions and other groups to bring
legal actions against corporations. operating in two or more NAALC
nations. in domestic court tor violations of NAALC s principles. s well.
make parent and:or partner corporations tully liable for NAALC violations
ot subsidiaries or jomt ventures thereby eliminating corporate veil detenses
against these violations.  Finally permit targeted trade sanctions (i.e. the
loss of tuvourable NAFTA trade benetits) against businesses tound liable
under domestic law for violation of NAALC labour principles and/or a
Code ot Conduct created under NAALC:

Require an adverse interest be drawn against private parties who retuse to
be present and meaningtuily participate in public NAO. ECL or Panel
proceedings:

Require adequate lunding for the Commission tor Labour Cooperation’s
[nternational Coordinating Sccretariat. any ECE's or Arbitral Pancls. The
funding provided should be ol an amount that is sutticient to sustain large-
scale research or to support the work ot'an ECE or Arbitral Pancl. As well.
require a minimum of” tive percent ot the Commission’s annual budget to
be directed -- in the torm ot grants -- to tunding NAALC based cducational
work. conference support and research work to trade unions. non-
governmental groups and other groups and individuals  devoted to
promoting the NAALC principles:

Establish a procedure within NAALC o independenty adjudicate the
faifure ot Parties to meet the weaty obligations themselves:

b) Improving Access to the NAALC Process

Permit complainants (not just states) the right to tile submissions directly
and independently pursue NAALC submissions against Parties under the
agreement up to and including the tinal dispute resolution stage:

Amend Article 24 (Rules ot Procedure for Evaluation Committees of
Experts) and Article 33 (Rules ot Procedure tor Arbitral Panels) to require

2]
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publishing. in dratt torm. tor public review and commentary before
adoption ot the final report or decision:

e Repeal Article 25 (Draft Evaluation Reports) stage ot an ECE. and Article
36 (Initial Report) stage ot an Arbitral Panel as they cause delay and impair
the independence of the tindings ot the tinal report or decision:

e Repeal Article 39 (Review ot Implementation) stage tollowing an Arbitral
Panel’s decision and Article 40 (Further Proceedings) stage because these
articles add more that one yeuar’s time o the process betore results are final:

e Require public hearings in all NAO reviews and public participation tor
relevant private partics in all proceedings by an Evaluation Committee ot
Experts and Arbitral Panels:

e Require all public hearings und other means of public participation to be
held at site most convenient tor complainants:

e Require the prompt release of” all Internatioral Coordinating Secretariat
reperts with an exception tor reports containing obvious material errors ot
tact:

e Permit interested parties to a complaint the ability to subpoena all relevant
persons & materials arising (rom a submission:

e NAALC countries agree on a process 1o negotiate protocols, to be
incorporated into the NAALC, that atempted to allow Canada to tully
utilize all aspects of the side agreement that comply with its domestic
constitutional laws.

C. Conclusions

This chapter described the terms and institutions of NAALC and
illustrated the case-law  generated by this agreement.  The labour  side

=

agreement is essentially designed to foster discussion and cooperation among



NAFTA countries to resolve potential labour law concerns gencrated by
regional free trade. The agreement generally avoids the imposition ot binding
monetary enforcement relating o the fabour principles listed in the Accord.
This system tor promoting .S in North America has attracted the scomn of
NAALC critics who harshly criticize the ability of the side deal o promote
workers™ interests with the Accord.

Outwardly. critics argued that the NAALC was designed to assuage the
tears of tree trade skeptics by addressing their concerns relating to the
downward harmonization ot labour standards on this continent.  [lowever. the
ettort to bring about & NAFTA that fairly dealt with social concerns through
the NAALC never truly materialized. The NAALC itselt' is not able o prevent
a race of governments to the regulatory bottom by preventing states from
dismantling or ignoring their current labour law regimes.  The Accord is. in
many circumstances inettective. conditional. subject o qualification or plainly
unenforceable. The arcas of labour law regulated in the Accord are managed
with instruments that do not deter a race to the bottom because no unitormity
of” enforcecable. basic ¢employment standards exists in North America. The
experience of trade unions and non-governmental organizations with the
agreement has been discouraging because the cases litigated failed to directly

advance the cause ot workers involved in their complaints.  Moreover. these

—
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cases have not been able 1o generally improve the entorcement ot [1.S through
the use of these non-punitive mechanisms.  In addition. the NAALCs cross-
boarder entorcement scheme eswablishes disincentives tor member states to
raise or cqualize labour standards. As cach country will potenually lose
business investment it it imposes a higher level of labour law regulation than
its counterparts.  states  are  dissuaded  trom acting  in this manner.”™
Consequently. NAFTA nations have not actually regulated labour law at an
international level that would address the problems presented by the diverse
legal and economic circumstances of the NAALC countries.

[n failing to actually regulate labour faw internationallyv. critics note
that the side agreement misses important opportunities to truly address the
social problems ftor workers created by globalization. [t bypuasses an
opportunity to address labour relations issues that would promote the creation
of a large market. by implementing a universal minimum labour code of
production across North America. NAALC critics believe the agreement
cannot begin to construct @ regime that builds a tair basis trom which
economic competitiveness can be pursued without acceepting at least some of

their previously suggested amendments. Critics assert. based on the loregoing

** Katherine Van Wezel Stone, "Labor and the Global Economy:  Four Approaches to
Transnational Labor Regulation® (1993) 16 Michi ' atjonal [aw 987 at
1025.
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analysis of NAALC's structure and case-law. that the demonstrated formal
legal weaknesses of the agreement cannot advance the ILS aspirations of
workers it North America.

Are the formal legal tlaws of the agreement the only basis on which to
Judge the uulity of the NAALCY  This question is at the center of the next

chapter.



Chapter 3

Do not use . inecchet 1o vemoze a tly frome your friend’s forehead.
Chinese Proverb.

The criteism levied at the tormal legal ability of the side agreement to
protect and improve lubour standards in North America is not entirely
misplaced. s we have seen. the agreement did not ereate international labour
standards among the United States. Mexico or Canada.  Instead. it constructed
a dispute resolution process that attempts to enforce domestic {abour laws
within cach country. As we have seen. NAALC also classitied certain labour
rights for varving levels ot enforcement. This system progressively climinates
1ssues from review and eventwally ends with binding dispute resolution.
Critics argued the public review  system excluded the  possibility  of
strengthening labour rights. and the entorcement ot such rights across the
continent. Moreover. the agreement gave birth to a procedural masze of rules
executed by a new burcaucracy that “resolved™ matters in an exceedingly time
consuming manner. he entire scheme of government involvement in this

process impedes independent  criticism ot NAFTA  partners  tor  their
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antagonistic labour policies.  Finally. the experience ot unions and other
groups with the complaint process only disappointed ILS advocates. The
resolution ol these matters did not lead to reinstatement or  proper
compensation for the aftected workers. nor did it lead to the establishment of
newly organized and independent labour unions at each workplace.  In sum.
the critics have complained that the NAALC fefl short of implementing a
strong international labour nights regime that engaged switt entorcement
mechanisms to resolve disputes.

While early experiences with the labour side agreement have drawn

vreement that should not be

some justificd criticism. there are benelits to the ag
overlooked. Several ILS supporters have attempted to revise the critics” harsh
view of the side agreement.  Labour rights advocates. such as Lance Compa.
have approuched the critique ot the agreement in two separate ways. First, the
completely negative view of NAALC s tempered with 2 more balanced
appraisal of the agreement. Compa. among others. cautions against premature
evaluation ot the side agreement and attempts o measure the NANALC against
current regional and global rade arrungements. NAALC optimists argue the
failure of NAFTA countrics to tnclude universal [LS in their free trade
agreement (or in a parallel accord) retlects the practical ditticulties of

overcoming Canadian and Mexican  government's  preoccupation  with
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sovereignty. Canada and Mexico simply will not cede Junsdiction over
labour law matters. that were created historically through domestic institutions
and accountable to the executive branch of their respective governments. to a
new. untested supranational agency. Lispecially since this body is. in their
view. likely to be dominated by the cconomic interests of the United States.
Any attempt 0 create universal labour rights would be complicated by
technical legal issues relating o the difterent Jurisdictional approach that each
country employs in regulating labour retations. Moreover. since Congressional
legislative action would likely intertere with any etfective ILS regime put in

place by the parties. American trade unionists will need o improve their labour

1

standards through domestic organizing and political action. Given these
ditticulties. NAALC optimists view the “effective entorcement” of” existing
labour laws as a more practical starting point than attempting to tashion

228

common continental labour norms. As well. contrary o NAALC critics.
optimists of the agreement argue that this process allows tor extraordinary

candor in international relations because the Seeretariat and the independent

7 This section relies heavily on Lance Compa, *Another Look At NAFTA'(1997) Winter
1ssent 43 at 46, Also see Compa. supra, note 162 and Compa,, supra, note 3.

1y

Compa, “Another Look’. supra, note 226 at 46.
* Ibid ar 47.



experts involved in dispute resolution are tormally free to reach their own
conclusions in any investigation under the agreement.

In addition. optimists ol the side agreement argue that the delay
inherent in the NAALC dispute resolution mechanism -- of up to three vears --
is comparable to the speed with which the National Labor Relations Board or
other international institutions resolve ([L.S) complaints. Moreover. the multi
tiered process utilized by NAALC in resolving the various issues presented to
an NAO 1s not unusual tor international institutions dealing with IS matters.
NAALC supporters submit the NAALC is more permissive than other (e.g..
the European Union) international bodies because it aceepts more 1LS issues
for review than other similar dispute resolution mechanisms.  In short. the
picture painted by NAALC crities 15 not as dreadtul as their strident criticism
would indicate.  Optimusts argue the “received wisdom”™ dispensed by many
labour lawyers on this topie is mistaken.  Despite many ditticulties with the
agreement -- the NAALC is a positive first step torward in forging a strong
[LS/trade regime in North America.

Second. Compa. and others. argue the NAALC provides institutional
competencies that may actually  improve labour conditions in NAFTA

.22 . . o : . . .
countries. NAALC optimists reject crities that exclusively  judge  the

“ Ibid at 47-48.
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NAFTA side agreement on its tormal legal ability to reverse specitic worker
rights violaton.  Instead. NAALC optimists try the side agreement’s

o . . - . - - . 50
effectiveness on its ability to mobilize labour law retorm in North \merica.
NAALC optimists maintain that the creative use ot the side agreement could
improve labour standards on this continent.  The potential of the labour side
agreement is seen in the tollowing terms:

e [t promotes avenues ot international cooperation in support of
workers™ rights and sustains public discussion regarding the real
state of labour standards in North America:

o The NAALC s central to creating a know ledge base for progress
in tri-national treatiment ol labour rights issues:

o [t permits political mobilization ot organizations to directly
challenge government and reform the existing state ot labour
standards in North America:

e Public reviews can encourage states to o strengthen  general
enforcement ettorts and aid specitic worker rights™ claims:

e Public reviews can ¢ncourage businesses to voluntartly comply
with workers™ rights and labour standards:

e Public reviews can strengthen democratic participation in union
attairs where untons are implicated in rights violations.™ '

Although the complamants using NAALC have only secured cooperative
programs and public reviews o date - excluding the use o Evaluation

Committee of Experts (:CEs) and dispute resolution panels -- Compa stresses

n: I . . ,
Stephen Herzenberg, Switching Tracks: Using NAFTA's Labour Agreement to Move
Toward the Fligh Road, (Interhemispheric Resource Center @ Albuquerque, New Mexico,
1995) at 5.

2V ~ - Q

1 See Compa. *Another Look.” supra, note 226 at 4648 and Herzenberg, supra, note 230 at
3-18.
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the ability of the side agreement to engage in the social activities necessary to
enhancing the tuture ot’ [L.S.

[n particular. Compa argues the NAALC Copens up” spuce  for
governments. businesses and labour to honour workers™ rights.  Fhe structure
of the side agreement. which requires a complaint to be tiled trom another
NAALC country. demands international networking of tair traders to establish
labour standards violations.  In turn the NAALC. by creating mutual

obligations of states as well as domestic and international agencies. engages

252

and promotes the labour standards linked to trade on this continent.
NAALC optimists suggest that the use of the agreement's institutions
(cooperative programs. evaluation committees ot experts. tri-national dispute
settlement panels. public reviews ot complaints by NAOs) should improve
worker rights and labour stundards i NAFTA countries by tostering an
atmosphere tor positive change m this arca. [For the optimists ot the side deal.
the vardstick by which NAALC can be measured is whether this agreement
provides a real opportunity to improve workers™ rights in North America. [n
short, Compa’s position is that the NAALC has the potential 1o the upward
harmonization of labour standards in North America by generating

cooperation. discussion and knowledge.  This can result in improved

AN ' =
=" Compa, "Another Look,” supra, note 226 at 5C.
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enforcement of national and international labour standards by the  state.
business and unions.

This chapter reviews the mstitutions of NAALC that have been utilized
to date and measures their use against these assertions. The tirst section will
reconsider. in light of NAALC optimists™ view. public reviews that have been
conducted under NAALC. [t will assess the extent w0 which these reviews
have promoted the sorts of action suggested by Compa. and which would be
necessary to enhance (LS. Nexto this chapter will review NAALC's
cooperation activities. o gauge the cttects of these activities on  the
enforcement of labour siandards in North America. Finally. this chapter will
shift its perspective to assess the overall ettects on LS ot the application of
NAALC. This chapter argues that NAALC optimists have properly assessed
the effect ot NAALC - that is. the agreement does promote discussion.

cooperation. enhanced knowledge and the improved enforcement ol’ 11LS,

A. NAALC Submissions: A New Perspective

The critics cite the results ot the litigation under NAALC as proof that
the side agreement is a poor instrument to improve the state of IS in North
America. NAALC erities have judged the NAALC on its tormal legal ability to

improve workers™ rights largely by the abtlity ot the side agreement being able
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to issue binding ettective remedies against the governments or MNCs involved
in the various cases. On the other hand. NAAALC optimists have pointed to
the informal ubility. through discussion and cooperation. to ctlect real
improvements in the tives ot workers involved in these cuses and venerally
throughout the continent. This scgment ot this chapter re-examines some of’
the cases that demonstrate that intormal actvities can led 0 limited
improvements in [LS entorcement under the agreement. As we will see. the
background and non-legal aspects ot these cases do lend credence to NAALC

optimists mtormal approuach to promoting workers”™ rights.

[) Publjc Reviews #940001 and #940002

The tirst two complamts brought to the U.S. NAO. Submission #

940001 (Honeywelly and Submission = 940002 (General Electric). were the
result ot a preexisting. formal relationship between the United Electrical Radio
and Machine Workers ot America (UE) and the Mexican based Workers®
Authentic Front (FAT). UL and AT had entered into a “Strategic Organizing
Alliance™ that obligated FAT o atempt to organize U.S. owned MNCs
operating along the U.S. Mexican boarder that were already orgunized by UE
in the United States.  In return. UE financially supported FAT s organizing

drives at these tacilizies and exerted pressure on the targeted companies in the



U.S..™ Asa result of this arrangement. FAT organizers in Mexico judge the
worth of organizing a number ot plants and determined that the General
Electric plant in Juarez and Honeywell's tacility in Chihuahua were viable
targets for unionization.

FAT initiated its campaign at the GE plant and met strong resistance
from government ofticials regarding union recognition.  The FAT continued
organizing despite the government’s otticial retusal to recognize the unton.
Meanwhile. UL launched an aggressive public relations campaign in the
United States. UE local unions began o pressure their own GE managers and
began a public letter writing campaign to expose GE’s initial resistance to the
union campaign in Mexico. ™

In an cffort to side-step the Mexican government’s resistance  to
untonization at GE: the unions aitempted o create a process that could lead to
voluntary recognition ot FAT at the tacility.  Given the combined cltorts of
FAT and UE. General L:lectric agreed 1o hold the first ULS. stvie seeret ballot
union election in Mexican hislm}'.:“ With this agreement came a US. style

anti-union campaign by the cmplover.  This election campaign  was

" John Hovis. "Submisston to U.S. NAO Regarding General Electric Company” (United
Electrical, Rudio and Machine Workers of America, Pitsburgh, 1994) at 3-4.

™ See generally, Jeffery S. Rothstein, *Cross-Boarder Labor Solidarity’ (MR, thesis,
University of Wisconsin, 1997) av 32-33.

3 Ibid.
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characterized by UE’s Director of International Labor Attairs as a “viscous
anti-union campaign which was similar to. but worse than. anvthing [ have
experienced in the United States.”™ " As we have seen carlier. General Electric.
among other things. allegedly prevented union organizers trom distributing
pro-union literature: terminated the employment of union organizing activists
and pressured workers into relinquishing any legal claim tor reinstatement as a

3

condition of accepting severance pay packages.™  FAT lost the ensuing vote
by a large margin of the baltots cast.

In November of 1993, AT began organizing Honeywell's plant and
had successtully organized private meetings with workers who had expressed
interest in joining the umon.  Honevwell quickly discovered the organizing
effort and dismissed many ot the union's key organizers. They required every
discharged emplovee to sign resignation slips releasing the company  trom
reinstatement claims as a precondition to collecting their severance  pay
packages.  The FAT protested the actions of both Honeywell and General
Electric when it filed complaints with the Mexican Conciliauion  and

Arbitration Bourds (CABs) alleging these employers interfered with. and

RETH

Robin Alexander quoted in Rothstein, supra, note 234 at 30

W7 Hovts, supra, note 233 at 3-6, Ao see gcncr.ﬂly, Letter of Robin Alexander, UE
Director ot [nternational Labor Atfairs to Jorge F. Perez-Lopez, U.S. NAQ, 29 June 1994
for 1 description of the FAT orgumizing campagn.
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denied their employees™ right o organize. The CAB had denied the unions’
request. These developments led UL and FAT to approach the International
Brotherhood ot Teamsters (IBT) -- who represented Honevwell workers in the
United States -- to become mvolved i the Honevwell organizing ctfort in
Mexico.” *As we have seen the IBT joined the campaign and launched the tirst
NAO complaint under the NAALC

After UL and the BT retold their story to the NAO in their
comp!aints.m the submutters attempted to create “space” tor the NAO to
promote the workers™ rights at these tactories. Despite the appearance that the
reliet’ requested of the NAO overrcached its bounds. the submissions
essentially challenged the U.S. NAO to establish broad parameters ol conduct
for itselt in these cases. For mstance. the [BT requested reliet that would
require the Mexican government. and by extension Honeywell. o reinstate
discharged workers. The IBT also requested the NAO improve upon its rules
of conduct in NAALC proceedings by “developing standards and puidelines
for determining when U.S. employers violate basic labor norms.”™ " The BT,

sought an explicit acknowledgment ot the link between international trade and

28 ~ 1y s
Rothstein, supra, note 234 at 31.

2 ~ - ~ - . -
2 See the text between, supra, note 160 and 165 set out in Chapter 2 for & recounting of
these complaints.

** Earl V. Brown, Jr., *Submission to U.S. NAQO Regarding Honeywell Inc.” (International
Brotherhood of Teamsters, Washington DC, 1994) at 5-7.
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domestic workers™ rights. [t demanded the NAO “request the National Labor
Relations Board begin appropriate rule making...to address the chilling ettect
of the alleged violations on the rights ot IBT members and any injury to their
economic interests.” Similarly. the UE requested the NAO direcr General
Electric to comply with various rights it asserted GE violated. such as unjust
dismissal.™"* The breadth of this reliet clearly rested outside the jurisdiction of’
the NAO as it had been defined by the NAALC.

Yet. as we have scen. the resolution of this case (Ministerial
Consultation was not reccommended and semtnars were arranged to further
discuss the labor issues in the complaint) resulted in recrimination that the U.S.
NAO had tailed the workers at the center ot the matter. The UE c¢laimed that a
number ot irregularitics tainted the U.S. NAO's inquiry into its complaint and
indicated a callous disregard tor the issues or individuals involved.  [n

particular. they claimed:

e Non-simultaneous translation was provided at the public hearing
which resulted in numerous crrors in the official record. The
transcript  contained  translating  errors.  the  omission  of
submissions. the omission of witnesses in attendance and their
lestimony. errors in witness emplovment positions and a general
delay in holding the hearing:

e Limiting the time for testimony (to generally ten minutes per
witness) and the subject matter of tesimony (no statements
concerning GE pre-clection behaviour. intimidation ete.). tailure

! Ibid.

242 . -
Hovis, supra, note 233 at 15-16.
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to hold the public review in a place physically and tinancially
accessible for workers to attend and give evidence:

e Prohibition of electronic media at the hearing leaving a seriousls
tlawed transcript as the onhy ofticial record:

o The tenor of US. NAQ questioning centered on umon
complaints only i order o efiminate them as issues in the tinal
report. failure to ask obvious and substantive questions ot expert
witnesses at the hearing refating to the complamt that were only
solicited atter the hearmg,

e  NAO findings ignored oral evidence and sworn  atfidavits
regarding. 1) health and satety issues. 2) collective agreement
irregularities. 3)  pre-clectuon  behavior of GE  relating o
mtimidation of employees. 4 tiest hand oral evidence indicating
the Mexican government failed to process union recognition of
the independent union hecause GE was a maquiladora employer
and the government’s infterests were too great in the case.” "

As a result. UL argued the NAOs resolution of the ¢ase by the public report
was unfair and inadequate response to their submissions.

[t would seem that NAALC optimists cannot point to UL’s decision to
permanently withdraw Submission 940004 (General Electric #2) as evidence
that the agreement leads to “space’ tor an arm of the government -- in this case
the U.S. NAO - to beter entorce ILS.  This complaint related o GLE's pre-
election behaviour reterred to i the initial complaint and only became a

separate complaint because the NAO would not accept amended pleadings

' See Letter from John [Hovis, President of United Electrical to Irasema Garza, Secretary
US. NAO, 19 January 1995 describing why UE  withdrew Submission 940004
complaining of GE's pre-clection behaviour in the organizing drive. Also see Letter from
Robin Alexander, Director of International Labor Affairs to Irasema Garza, Secretary
US. NAO. 27 September 1994, and Letter from Robin Alexander. Director of
International Labor Affairs to [rasema Garza, Secretary U.S. NAQO, 3 October 1994,
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from UE."™" The tact that UL withdrew the submission seems to indicate the
autter failure of NAALC to inspire labour friendly action on behalt of
governments. UE’s negative response to the NAO would further suggest that
the NAALC has not motivated the sort ot discussion and cooperation necessary
to cause state ofticials to use the NAO in a way that would improve I1.S on the
continent.

However. this NAALC case did produce some positive benetits for
other workers involved in the NAO complaint process.  Although FAT. its
attiliates. the IBT and UL could vot entice the NAO into granting any of the
generous relict it had requested in the submission. thereby byvpassing an
opportunity to create mstitutional space for labour rights entorcement. it did
improve the application of the U.S. NAOs rules pertaining to hearings. The
intemperate reaction ot UL to boveott the NAQ set in motion a selt” evaluation
process within the NAO which led o a more generous application of its
discretion in conducting public reviews.  Since the consolidated [BT/UE
hearings. no group before the NAO has had 0 endure the guestionable
treatment which fed UL to complain of unfairness in the review. The NAO has
now proven to be usetul in allowing workers to communicate their experiences

with the labour relations practices of their emplovers and governments. The

“** Ibid.
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NAO currently helps 1o ensure that public hearings are held in a domestic
location closest to the dispute.  As well. it arranges attendance for foreign
witnesses with immigration officials to ensure these witnesses are grant
admission to the United States tor the purpose of the NAO hearing.  Crossing
the boarder trom Mexico into the United States had proven to be somewhat of
a difticulty so that the removal ot this barrier was a significant step in allowing
unions and other bodies to present their best case at the hcuring.:“ [n addition.
the NAO now employs simultancous translation at public reviews so as to
avoid previous ditticultics with the transcript. In turn. the relationship between
the U.S. NAO and the groups that have brought forward complaints has
improved considerably as has their experiences in public reviews. ™"

[n particular. the review process undertaken by the NAQO in these cases
also created. what has become the norm in NAO tilings. an enormous amount
ol legal investigation and reporting.  [n an eftort to understand the legal issue
in question presented by the dual subnussions of UL and the IBT. the NAO
expended ettort to establish the context behind the complaint. The NAQ has
since improved its communication with submitters and now  repeatedly

contacts partics to expand their understanding of the case. In these cases. the

“** Pharis Harvev, [nterview 1 July 1997,
“* Ibid.



American unions relied upon their contacts in FAT. and elsewhere. w0 generate
the responses requested of the NAO to specitic factual and legal questions
regarding Mexican lubour law and pr;u.‘licc.:qP Apart tfrom the written
submissions themselves. the “parties” o the complaint issucd summary
positions. supplemental submissions. post-hearing submissions. responses to
notices soliciting intormation. and sworn attidavits. Moreover. the NAQ itself
contracted a number of individuals to conduct detatled legal studies of
Mexican labor law entorcement to complement the information supplied by
employvers and unions in these cases.” ™ The NAO specitically relies upon this
information in its decisions and released all documentation tor public use.
Although 1t is often normal for public hearings to gather a large amount ot
information -- the NAO produced intormation on comparative labour law in
NAFTA countries that directly applied to the issues in the cases.  This
information was not previously or widely available to the participants in the

public review until the NAO produced the material. s a result ol criticism

** For instance in the IBT complaint see - Letter from Glen [. Skovholt, Vice President
Corporate Government and Community Atfars to [rasema T. Garza. Secretary, US.
NAO, 31 August 1994 tor a summary of Honevwell's position; IBT, ‘Post Hearing Brief
of the International Brotherhood of Teamsters’ (IBT, Washington DC, 1994).

¥ See Paul :\. (ums 1mi Altredo Guitierrez E\'Lhmr, Ouu\nons on lllmur Law

Arbitration Boards (L S. \ AQ. Washington DC, 1994) and National Law Center For
Inter-Ammun Free [rlL{L Labor Law fntorummLm Mexsico and the Role of the

s (U.S. NAO, Washington DC,




that the NAO did not tully investigate the UE’s complaint or rely on its
material. the public reviews beginning with Sony has attempted a more
balanced and detailed investication.  The U7.S. NAO endeavored o invoked
practices that build an accessible. comprehensive resource of information that
would assist petitioners in the resolution o NAO cases. [ts eftort o cooperate
with petitioners in gathering intormation has improved and it tends to promptly
provide and. or solicit information trom all parties involved in a submission.
Moreover. despite the almost universal condemnation by fubour rights
activists in the first public report issued by the NAO dealing with the GE and
Honeywell cases. these investigation did result in an improved situation tor
some workers. [n addition to the improved severance package oftered to some
workers at GE™ the publicity surrounding these two cases generated by this
investigation prompted the reinstatement of several workers and widespread
instructions trom U.S. tirms’ headquarters to their Mexican subsidiaries to
carefully comply with Mexican labour faw s As well. these two cases and
the cooperation between the unions involved were directly inspired by the
matters “regulated” in the NAFTA labour side agreement. The underlyving

cause ot cross boarder links between FAT. its attiliates and UE were based in

49 : . -
¥ See text accompanying Chapter 2, supra, notes 160 to 163.

> Compa, *Another Look'. supra. note 226 at 47.
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the movement of thousands of “United Electrical jobs moving to Mexico.”
Yet the NAALC helped to bring the complainants wgether by allowing them
the instituttonal room necessary W oppose the NAFTA. They shared a
common philosophical approach to unionisin. (viz. independent. democratic
unions with an emphasis on organizing) and a litany of economic problems

AE

that motivated greater cooperation between the unions.™ The NAALC
provide these unions with an institutional “vehicle” - by requiring labour
advocates o cooperate with tair traders trom other countries in order to bring
forward a complaint -- 1o publicly explore issues such as globalization in North
America and the difticulty ot establishing independent trade unions in Mexico.

[n additon. us a dircet result of the two tailed NAO cases the
organizing strategy ol the UL and FAT had been re-evaluated.  Given their
tailure at GL and Honeswell the unions agreed o re-concentrate  their
organizing ctforts on the interior of the country where FAL had its
organizational basc. The UL IBT complaints helped the union Icadership
realize that a plant by plant organizing approach could not succeed until the

workers in the maquiladora workers could build solidarity among themselves.

The construction of & new union ethic i the maquiladora had o rely upon

51 . . \
Alexander quoted in Rothstein, supra, note 234 at 28,
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educating workers about their lubour rights and an alternative and progressive
vision of independent unionism.  \s well. these workers needed various forms
of support which included providing legal assistance in their disputes with their

3

nBv_owa_.m.u: The IBT. UE. FAT. Uniartan University at Shefter Rock and
the Funding Exchange all helped establish a workers center in Ciudad Juarez
know as the Centro de Eistudios v Taller Laboral (CETLAC) w provide the
education and services. described above. 1o Mexican workers.™

The UE and FAT continue international cooperation by promoting worker
exchanges. inter-union funding and cross boarder participation in union
organizing campaigns. Roberto Valerio. a union organizer at the Gl: plant in
Juarez. had been tired by his employer tor participating in the union organizing
activities initiated by the UE FAT alliance. Recently. Valerio later assisted UE
in an organizing ettort of Aluminum Casting and Engineering. a toundry in
based in Milwaukee. Wisconsin with over tour hundred emplovees.  Valerio
was responsible ftor organizing a large portion of the plant’s Mexican
immuigrants who had been reluctant o join the union given their experience

<

with the pro-government CTM.7 Valerio was successtul in establishing UE

as a credible voice in the eves ot the large Mexican population at the plant and

151 . 1y
Rothstein, supra, note 234 at 34.

 1bid.
3 Ibid at 6.
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his assistance was pivotal in sceuring a majority of” workers to support the
union in the centitication clection.” "

Obviously, the contact UL and FAT made as a result of their NAALC
activities proved invaluable to this organizing eftort.  NAALC critics would
acknowledge that. no matter how minor these victories may seem to them in
the context of the overall tormal impact of NAALC. these results did improve
the circumstances ot the workers involved because they indirectly benetited
from the litigation of the tirst cases. As well. other workers™ groups that have
since presented cases to the UNS. NAO have also benetited trom the tirst cases.
This 1s because the [BT. UL and FAT alliance improved and retined the NAO
complaint process. This has enabled [LS advocate to more easily explain their
complaints o the NAO and the public. Similar limited vet positive results

have been produced by the litigation of other cases.

II) Public Reviews #9501 & #9602

Long betore developing their case and submitting it to the U.S. NAO.
the CWA had entered into a tormal relationship with its Mexican counterpart
in its NAALC submission. On February 19, 1992, the CWA had signed an

agreement with the Union of Telephone Workers of Mexico (known by its

> Ibid.
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Spanish acronym as STRMD) which was affiliated with the Federation of
Unions ot Goods and Services Companies ot Mexico (known by its Spanish
acronym as FESEBES) a non-C'TM lubour central. The agreement pledged
both unions to cooperating and coordinating their ettorts in the political arena
and to an exchange of lubour union mtormation. knowledge and experience. In
that spirit. the agreement specifically obliged the unions o work tovether to
promote the rights and interests of telecommunication workers.™  A\s well. the
CWA and STRM had a common aftiliation with the Postal. Telegraph and
Telephone Internattonal (P11 an international organization that represents
254 aftiliated telecommunication organizations and their 4.6 million members.
The tormal relationship between the CWAL the STRM and their attiliates aided
the unions in using NAALC i o way that promoted their high protile union
organizing campaign.

The CWA viewed the NAALC as a torum tor expressing the problems
of LS. and Mexican workers.  \s a result. 1t developed a strategy 1o publicize
the fate ot Sprint workers who attempted to organize the La Conexion tacility.
The center piece of its public campaign was an attempt to exploit the publicity

value of NAALC to its fullest potential. The CWA and STRM entered into a

7 STRM, Complaint filed by the Umon of Telephone Workers of the Republic of Mexico
with the Natonal Admmistrative Otfice of the United States, (Washington [C: Bureau
of Internavional Labor Attarrs, U.S. Department ot Labor, 1995)
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tabour organizing campaign that challenged Sprint’s actions domestically in
front of the NLRB. This part of their strategy tocused on the exposing Sprint’s
anti-union activity in defeating the unton organizing ettfort. At the same time.
the STRM. FESEBES. CW.A and PTTI would pressure the (.5, NAO to
highlight the inettectiveness of TS0 law @and by implication question the
eftectiveness ot the NLRB) to protect U.S. workers right to freedom of
association and the right to collective bargaining and strike.™  This pressure
would extend bevond the NAO and would rely upon the unions”™ NAO
complaint as a basis for employing political pressure on Sprint to aceept their
workers” right to establish @ union with the telecommunications giant.

The STRM launched a complaint on behalt of the CWA which request
broad reliet similar to the reliet requested by UE and the IBT.”™ Again. the
complaining unions requested reliet that was w/ora vires of the American NAO
but attaining all ot their reliel” was clearly not the true tocus of the complaint.
The CWA attempted to maintam national and international attention on their
campaign through the use of NAALC in order to establish their unions as a

credible torce in organizing the telecommunications tield.  Conversely. the

gy ) \
¥ Rothstein, supra, note 234 at 41.

159 | . _ . . . . . .

STRM, supra. note 257 at 45, For example, the "Actions’ section of the complaint
requested. among other things, that *Sprimt will not be allowed 1o establish tself in
Mexico' given its poor worker rights record.
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NLRB complaint attempted to advance the organizing drive at the plant in the
normal course of U.S_ labour relations. The campaign at Sprint was turned into
an international and high protile complaint only through the utilization of the
NAALC.

Among other things. the CWaA used its attiliation with the PTTI to
involve the German Post and Telephone Workers™ Union. (known by its
German acronym as DPG) to protest the closing of La Conexion.  'he union
began a letter writing campaign o the Chiet” Exeeutive Ofticer ot Sprint. Mr.
William T. Esrey. urging him to recognize the CWA at the La Conexion
tacility. The campaign also called on Sprint to eliminate its ottficial union-free
policy from its management guidc.l‘"' As well, by using us DPG
representative on the Board ot Dircctors ot their emplover. Deutsche elekom.
a major Sprint sharcholder. the union helped pass a resolution recognizing that
respect for basic workers™ rights would be a precondition tor anv future joint
ventures it pursued with Sprint.™”' At the time. this resolution added pressure
on Sprint to assure lrance felecom and Deutsche Telekom. prospective

partners in a joint venture. that it respected its American employees right to

*“Veronika Altmever, Managing Exccutive DPG, cited in U.S. NAO, Public Forum (San
Francisco: Bureau of International Labor Attars, Department of Labor, February 27,
1996) at 96-103.

! Ibid.



join a union. The news ot Sprint’s alleged anti-union activity in San Irancisco
did reach news programming in Germany and this story was tollowed closely
by its media. ™"

While the DPG and STRN exerted international pressure on Sprint. the
CWA begun to organize domestic forees against Sprint. The CW.\ began to
enlist the help of American politicians to exert pressure on Sprint to reopen its
facility and recognize the CWA as the workers™ bargaining unit. The CWA
had arranged tor vice-president. Al Gore. to meet with tormer Sprint
emplovees involved in the labour dispulc.:h’; This meeting led to the
Administration  t0  monitor the  development ot the case. s well.
Administration staft’ meet with CWA sttt o fotllow up on the CWA's
concerns regarding the dispute . Morton Bahr. President of the CW AL received

letter of support trom the President of the United States who was personally

42 Ibid.

*' Letter from Bill Clinton, President of the United States to Morton Bahr. President
Communication Workers of America, 3 March 1997 (unpublished on nie with the
author).  As a result of the politcal lobbyving exerted by various groups connected to
NAALC cases, the President was repeatedhy solicited by a number of community leaders.
In many of the NAALC cases he often responded with pertunctory letters reterring the
authors to the US. NAO, tor example see Letter from Bill Clinton, President of the
United States to George Clark and Jamie Marunez, [UE District No.t1, 26 August 1994
Ironicallv, in the Sprint case, the President and Mr. Bahr attended a State Dinner for the
President of Chile. Mr. Frei, the President of Chile, is a free trader who engaged in
discussions with the President ot the United States to expand the NAFTA o include
Chile. Prestdent Clinton s currentiv seeking tast track authority from Congress to begin
2 new round of negottations to expand NAFTA o Chile.  Congressional Republicans
have threatened to scuttle tast track authoriey if that would allow the President to extend
the NAALC to Chile.
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kept abreast ot the dispute as it developed. As well. over sixty members of the
House ot Representatives wrote CEO Esrey to express their concern that
members ot Congress had been nusled by Sprint regarding its actions in the
union’s NLRB appeal. Fhe members of Congress reminded Esrey that Sprint’s
largest customer was the US. federal government and they urged Sprint to re-
open the La Conexion tactlity. agree to an union election and desist trom any
interference with Sprint workers™ right to orgunizc.:(’4 The CWA also
organized a group obf Congressional members.  individuals  of  State
Legislatures. a number of women’s organizations. labour unions and other
organizations. as well as individual celebrities o publicly support CWA's
Sprint organizing campaign.™

[F NAALC critics were skeptical about the results of this case -- to hold
a public torum and initiate a plant closing study -- as a means ol seriously
addressing the issues involved in the case. their views did not accord with the

attitude ol unions involved in this process. The remedies provide by Nprint. to

** Letter from Tom Lantos et al. Member of Congress to William T. Esrev, Chaurman and
CEQ, Sprint Corporation, 14 October 1994 (unpublished but on file with the author).
From the very beginning Congressional pressure was exerted on government officials in
each NAALC case, see Letter trom Richard A. Gephardr, Majority Leader Eouse of
Representatives to Irasema Garza, Secretary US. NAO, 5 August 1994 tor an early
example ot the many letters sent to the U.S. NAO.

hOES

CW A, Prominent Supporters ot Sproint Worker's Rights (Washington DC: WA 1995)
Notable among those who wouid not publicly support Sprint workers' right 1o treely
organize, despite being approached by the union, was Candice Bergen, Sprint's television
spokesperson.
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hold a public torum was a specitic result ot STRM s request tor that reliet in
its complaint.  This remedy apparenty  satistied the STRM and CWA
feadership that the NAALC complaint process was a valuable tool w promote
workers™ rights. At the public torum held to discuss the experienees ot La
Conexion workers. Francisco Hernandez Juarez. President of STRM explained
that the NAALC helped his union send a clear message to the public and
MNCs that workers and trade unions were willing to defend themselves.™
Although he acknowledged that the NAALC did need 10 be retormed to
include more specitic and tunctional regulation. he acknowledged that the
labour accord helped redetine traditional patterns ot international  [abor
organization and that trade agreements with [LS would promote a more
balanced and fair working eny ironment.™” The NAALC would allow unions
to appeal to their governments o implement these changes and the Sprint case
marked the first time that Mexican workers initiated legal action o support
American workers in a labour disputc.:“x The Sprint complaint was symbolic

of this new change in international labour organization.

.S NAO, supra, note 268 at 28.
**7 tbid at 29-3C.
¥ Ibid at 3C.
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The President off the CWA also  recommended improving  the
NAALC™™ but was extremely positive about the resolution ot Sprint. Mr.
Bahr expressed satistiuction with the decision to hold a public torum and
indicated that a forum was usctul to the CWA because it exposed the use of
sudden plant closings to thwart .S, labor law. Bahr characterized the public
forum in San Francisco as a “breakthrough™ for workers in North America
because it focused public attention on deplorable corporate practices.” © The
CWA also believed that the torum’s concrete value rested in cducating the
public and clected ofticials on the need lor domestic labour law reform.  In
Bahr's view. the NAALC provided another vehicle to examine corporate
action that violate workers’ _.ﬁ._u__:v..u-_ Public reviews would contribute to an
environment which would help retorm domestic labour standards and improve
the international atmosphere tor cttective ILS.  Of course. these sentiments
almost dircetly mirror the assertions that Compa. and others. have made about
the value ot NAALC,

The Sprint submission had proven so usetui to the CW.A. STRM

alliance that the unions launched another NAO case. which has proven to be

** Ibid at 35-4C. Bahr recommended implementing the PTTI Code of Corporate Conduct
to improve the NAALC,

7% Ibid at 31-32.
1 Ibid at 33.
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the most ettective resolution ot a NAALC case to date. On October 11, 1996.
the CWAL STRM and FESEBLES submitted thetr complaint to the [.S. NAO.
Submission 9602 (Maxi-Switch) was supported by PTTI and the \merican
Federation of Labor and Congress of Industrial Organization (AFL-C10).*
The NAO agreed to a review  and scheduled a public hearing  for April 18,
1997 at Tucson. Arizona..” — The submission centered on a unionization effort
at Maxi-Switch. a subsidiary ot Silitek -- a Taiwanese company that owns ten
other facilitics located in the United States. Maxi-Switch produces  high
technology kevboards tor computers and computer games and is located in
Cananea. Mexico.

[n a nutshell. the submission contended that STRM began organizing at
the plant in response to the low wages and poor benefits provided to
workers.” * The cmplover discovered the campaign and began o intimidate

workers (threatening a plant closing it the union was organtzed) into

*? Letter from John J. Sweeney, President of the AFL-CIO to Irasema Garza. Secretary USS.
NAOQ, 21 October 1996, Previowsiv, the AFL-CIO had not formally involved itself as a
complainant in a NAALC submission. It was invited to formally involve iseif in the
Sonyv complaint but it chose not o 1espond to the invitation. See Letter  trom Pharis
Harvey, Executive Director [ILRE to Tom Donahue, Secretany-Treasurer AL-CIO, 6
August 1994, The AFL-CIO may be growing less hesttant to directly challenge the CTM,
the official unton sanctioned by the zovernment of Mexico, even though it mav be viewed
a8 being partisan tn the mternal unton attairs ot Mexican labour unions.

: s : 5 (Washington DC:
Bure.lu ol Intcrn.mon al L xbor Attairs, Department of Labor, 1997).

= CWA et al,

(\Vashmuum DC: CWA, ()L[()er 11, l‘)%) at 4.

185




abandoning their effort.  The emplover discharged a total of twenty employees
including tour leaders of the union.  Among the discharged was the newly
elected. eighteen vear old temale Secretary General of the independent union.
Managers had repeatedly punched the Seeretary General and foreed her to sign
a “voluntary resignation slip” that ostensibly waived her right to dispute her
discharge. Despite having organized o unton and complied with the procedures
for obtaining recognition ot the union.”  the local Conciliation and Arbitration
Board refused to recognize the union. The CAB informed the workers that
they were already recognized by a union and were covered by a collective
agreement. This was surprising to the workers as they had had no contaet with
this union or scen the collective agreement.

An appeal was launched 1o the district judge which compluined that
this action violated the workers™ right to association under the Mexican
Constitution and under the Federal Labowr Law because multiple unions were
specifically allowed in Mexico.  Thus denying the union on this basis could not

constitute & legal reason in the CAB's recognition decision. As well. the

73 Ibid at 7-8. Under Mexican law multiple unions may organize more than one union 1 a
bargaining unit, if 20 or more workers present a recognition petition to the CAB and
comply with various formal technical requirements, such as the by-laws being in
conformity with the statutory purpose of the Federal Labour Law. In workplaces with
multiple unions, the one demonstrating majority support, through an election, obtains
exclusive bargaining rights with the emplover. Maxi-Switch workers complied with all
the technical tormal requirements and produced 36 supporters of their mdependent
union.
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independent union complained that the recognized union: a CI\L athliate
known as the Union ot Workers ol Contract Manutacturing Companies. Shoe
Stores, Garment Stores and Commercial Establishments in the General State of
Sonora. had been improperly recognized. Shortly atter independent union had
begun organizing Maxi-Switch. the recognized union had tiled documents tor
registration that lacked the correct number ot signatures by the union executive
thereby being improperly incorporated under Mexican law.  As a result. the
CAB could not denyv union recognition to the Maxi-Switch workers on the
agrounds that another union already existed at the plant because no other union
did exist at the plant -- this crror resulted in no other union fegally being
formed.” " The judge agreed with the latter argument. annutled the original
decision and instructed the CAB to either deny or accept the registraton sought
by the FESEBES-athiliated Maxi-Switch union. The CADB did not comply
with this decision and abstained from this action.”

In addition to challenging the dismissals at Maxi-Switch. the CWA's
submission challenged the pracuce ot “protection contracts™ signed between
employers and CTM atliliated “phantom’ unions as method ot avoiding

independent union organizing.  The submission claimed the Mexican

" Ibid at 8-9.
7 Ibid at 7.
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government condoned this action by retusing to recognize unions at tacilities
where protection contracts have already been signcd.:.x Along with other
relief. STRM and the CWA had specitically asked the Mexican government to
immediately grant legal recognition to the independent union. Not unlike the
Sprint campaign the CW.A had been pressuring the Clinton Administration to
engage the Mexican government to rectity this situation. On April (3. 1996.
the tocal CAB was instructed by othicials in Mexico City to tully recognize the
independent union and schedule reinstatement hearings tor the tour discharged
union leaders.  These hearings are expected to reinstate the tour discharged
cmployecs.l'—l

Currendy. these hearings are pending and the company still asserts the
resignations were voluntary.  As welll it has reinstated the sixteen other
emplovees originally discharged in the mitial organizing etfort. Regardless ot
the reinstatement hearing ot the other tour emplovees. it the independent union
wins exclusive bargaining nights at the plant in an election the discharged
union leaders would all be entitled to automatie reinstatement at Maxi-Switch

under Mexican law. The union. known as the Union of” Maxi-Switch Workers.

is currently attempting to organize support for an election to determine the

¥ bid at 10-11.

77 Letter from Francisco Hernandez Tuarez, President of STRM to Louis Moore. Director
of International Affairs, CWAL 15 Aprl 1997
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exclusive bargaining rights ot emplovees at Maxi-Switch.  This clection is to
be scheduled toward the end ot September. 1997.% The CWA at the request
of STRM and FESEBLES withdrew the complaint from the U.S. NAO and no
public review was ever conducted into this submission.  Although the CWA
still believes the NAALC needs o be strengthened. it maintains the abrupt
change in the CAB’s position is a significant victory for the workers at Maxi-
Switch. In addition the reinstatement of some of the workers scems to be a
direct result of the NAALC cumpluim.:Nl As well. the events of this case
indicates that NAALC can be an effective ol on behalt of workers” righls.m'
Not only does NAALC seem 10 be inspiring cooperation and some level of
increased labour standards entorcement in the circumstances ot these case. it
also is building a large bank ot knowledge pertaining to labour refations law

and practice in North America.

B. Cooperative Programs: Building A New Knowledgoe Base

) . . . .- e - .o -
“*¢ Louis Moore, Director International Aftairs CW A, Intenview 3 September 1997,

*! The reinstatement of workers through the pressure exerted by NAALC is not an isolated
incident under NAALC. As we have seen, in the UE and [BT cases several workers were
eventually reinstated.  As well, after the public review initated in the Sonv case, the
lobbying of the submitters, various members of Congress and the Secretary ot the U.S.
NAO prevented the discharge ot a number of Sony emplovees who crossed the boarder
to testify in the case by urging the CEQ of Sony to intervene to prevent threatened
dismussals. See Elarvey, supra, note 245,

* Ibid.
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As we have seen. under Article 22 of the NAALC. any party may
request Ministerial Consultations pertaining to any manner within the scope of
the NAALC. This article has been invoked twice in relation to the resolution
of compluints brought forward under the NAALC -- once byv the U.S.

government and once by the Mexican government. The implementation of this

1
)

article has led o two cooperative work programs™ that were designed to
address the specific issues raised in the cases.  The completion ot these
programs served 10 increase the understanding of the domestic labour relations
systems i North America. s we will see. the very nature of these activities.
through their use of studies and  seminars. expanded the exchange of

knowledge pertaining o several serious labour law issues in the respective

nations.

[) Case-based Cooperative Activities

' A Ccooperative activ ity was held i Honevweli (the IBT complaint) and General Electric

(the UE complaint) pursuant to Article 11 of the NAALC which also allows coovperative
work programs. In response to the recommendation of the US. NAO in e public
report of the review, 1 workshop was held in Washington DC on March 27-28, 1995
concerning the right to organize and the freedom of association.  This meeting was
designed to address the tsues rased m the first two complaints. [t provided 1 ~muall group
of - experts trom each country to discuss and exchange information on 1 number of
comparative  labour law  issues including: 1) organizing  emplovees and  union
representation elections, 2} protection against anti-union discrimination. 3 remedies and
procedural guarantees, and 4) umon democracy issues.  This workshop also allowed
participants to expand their knowledge ot the labour law regimes of these three countries.

19C



[n response to the public review ot Sony. the U.S. NAO recommended
Ministerial Consultation and joint cooperative activities on matters ot internal
union elections and democracy . [t also requested the Mexican NAO 1o
investigate the use ot police violence o suppress a workers™ demonstration
following a flawed union clection. The result was an investigation into these
events and a series of tri-natonal public seminars on union registration and
certification. These seminars were also supplemented by investigations into
the law and facts relevant w the Sony complaint.

The first pubtic seminar was held in Mexico City on September 13-14.
1995. The panelist involved m this meeting were government otficials trom
each ot the NAALC nations that had responsibility tor the entorcement of laws
pertaining to the subject matter ot the seminar. The seminar simply reviewed
the law concerning union registration and certification procedures in the
respective countries.™  The second public seminar was held in San .\ntonio.
Texas by the U.S. NAO on November 8-9, 1995, The panelist involved in this
seminar were independent labour law experts trom the respective NAALC
countries. The seminar reviewed organizing procedures. recognition. the law

and practice of certification and registration. including untair fabour practices.

M US. NAO, supra, note 168 at 4.
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in each country.™ The seminar provided an opportunity tor the participants to
compare and contrast the procedures and practices of the NAALC countries.
The tinal seminar was jointly held in Monterrey. Nuevo Leon on February 28 -
March 1. 1996 by the 1.5, and Mexican NAOs. This meeting was a tripartite
and tri-national event with representatives ot labour. management and
government attending trom Mexico. Canada and the United States.  This
seminar focused on the implementation of labor [aw pertaining 6 oreanizing

286 . . . :
" Al of these seminars allowed the public o directly

and registration.
participate. by asking questons ol the panelists. and the proceedings were

recorded by signiticant press coverage.  Significantly. during the Sun Antonio

hearings. Sony workers and lawyvers from the Natonal Association of
Democratic Lawyers. among others. publicly charged Mexican ofticials and
the Sony Corporation ot a conspiracy to violate workers™ rights in Nuevo
¢

Laredo. Mexico.™  They pressed the Sony to rehire the discharged workers

288

and recognize an independent union being organized by the tired worker.

285

Ibid. Also see U.S. NAO), Sequn L
(Washington DC: Bureau of International Labor Attairs, Department of Labor. 1995)

!

Wi v Laba

o [bid at +-3. Also see NAOs, Third Seminar oo Procedures Fo s
(Monterrev, Nuevo Leon: Bureau ot Internauional Labor Attairs, Department ot Labor,
1996)

Coalition for Justice in the Maquiladoras, “Mexican Government and Sony Blasted for
Violating Workers’ Rights’ Press Release (8 November 1995)

¥ Ibid.

N7
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Although Sony did not meet this challenge the Mexican government and Sony
were forced to justity their actions publicly at this seminar.
In addition. the seminar portion ot the Ministerial Consultation in
Sony. the U.S. NAO undertook two investigations.  The first was to contract
independent expert to investigate the history ot workers™ associitions 1n
Mexico. the development ot freedom ot association as well as the democratic
process within unions and the current implementation ot Mexican legislation
regarding union rculstrtmon ™ Among other things. this study recommended
eliminating the union registration process at the local CAB level and
transterring those duties to the local administrative authority (that is. the State
Secretary ot Labor) so as to parallel the tederal registration system.  Second.
the NAO was to request an imvestivation mto police violence during a workers’
demonstration.  That report itemized the events leading up to the police
involvement and concluded that several activities (better coordimation ot

- . . . 2wy -
officials ete.) could avoid future re-occurrences ot these events. The

* 1bid at 5. See Letter with Attachment from Armando Vivanco Castellanos. Secretary
Mexican NAQO to [rasema Garza, Seeretary U.S. NAO, 16 February 1996.

% See Mexican NAO, [nformative Report Pertaining to the Assignment Given to Francisco

G. Robles \l.lldnn.tdn 3) lmcr\ ene s a Represepranve of the Government of the State to

: : xco (Nuevo

Laredo Tun TPS, 1996) In contrast o much ot the m.u:.na.l mnitiated by any NAO

under NA. \L(# this report is stornigly brased inits support ot the police action as well

as being unwittingly revealing regarding actual labour policy in Mexico. It essentially

concludes that the police ‘.l()lnm_g was used to secure the nvestment ot Jerrv Lee

Brochin, President of the Sony subsidiary, to build 1 new manufacturing plant m the area.

The police violence, in the words ot the author of the report, “guarantees labor peace to
support more investment and productivity” in Tamaulipas [nfra at 3.
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completion of the cooperative activities led the U.S. Sccretary ol [abor to
continue  to monitor union registration  developments in - Mexico  which
generated one Lurther report concerning Mexican law in this area.”™

These cooperative activities. undertaken as a result ot the public review
and Ministerial Consultations. accomplished one basic vet important task.
They breadened American and Canadian knowledge and understanding of
Mexico's  law  pertaining to union registration. including the  practical
application of the union registration proccss.m The understanding ot relevant
laws and practices through the use ol this process does add to the knowledge
base of governments. businesses and labour unions interested in complying
with labour law regulation in Mexico. Similarly. Mexico’s active participation
in other cooperative activities has accomplished the same thing - a better

understanding ol Canadian and .\merican labour law systems.

1 See U.S. NAO, Study of Mexican Supreme Court Decisions Concerning the Rights of
State Employees to Qreanize 1 the States of Jalisco and Qaxaca (Washingion, DC:
Bureau ot Intermational Labor Attairs, Department of Labor, 1996)  Labour rights
organizations speculate that 1 number of recent Supreme Court decisions in Mexico have

signaled a greater sensitivity to the libour rights provisions of the [ILO and the Mexican

Constitution because the NAALC cases brought forward by these groups repeatedly

stressed these issues 1n the various complants: 1lxu see Kev mj \llddlchmnk and Cirila

Qlute.ro R.lrmrcz Contlic i

DC: Bureau of Internauonal Labor Aff airs, Department of Labor, ‘\prll ‘)‘)6) tor a
discussion of the tavestigation tnto Mexico's CAB svstem of dispute resolution which was
not strictlv a cooperative activity but constututed a term ot the Ministerial Consultation.

** This information gathered as a result of cooperative activities, was utilized in the CWA’s
Maxi-Switch complaint, supra. note 274 at 11, [t would not be surprising to see more of
the information generated by NAALC included in tuture complaints as the agreement is
just now providing 1 detailed base ot knowledge which can be utilized by potential
complainants.
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As we have scen. in answering the sole Mexican complaint. o date.
Sprint’s resolution employved two cooperative programs under the NAALC.
The Commussion for Labour Cooperation instituted a study ot the impact of
plant closings on the principle of treedom of association and the right of
workers to organize in all three countries. As well, the U.S. NAO also held a
public forum tor workers on their right ot association. This torum also allowed
workers the opportunity to convey therr concerns regarding the closing ot La
Conexion on their right of assoctation.  Both the slud)':%uml the public
seminar” " allowed Nlexican business. labour and government olticials to
better understand the American and Canadian approaches to these issues. The
information gathered is bemng used by the CWA and STRM to cducate the
public at large by exposing the tlaws with domestic labour law.  They also
have used this information o highlight the limitations of NALLC. These are
exactly the uses that NAALC opumists have indicated would be usetul to
improving labour rights entorcement in North America.  The use of the
NAALC by the CWA and STRM seem to verity the informal ubility of

NAALC to help workers attain their goals. Other cooperative activities under

94 S "
See text in Chapter two accompanving notes 201-2C5.

294 . - 4=
See text accompanying notes 263-271.
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involved. [n so doing. they have improved the probability of national labour
standards enforcement.

[n the first year of the side agreement over twenty cooperative activities
were undertaken. averaging about 2 per month.™  The cooperative activities
between governments have tocused upon large scale events such as trilateral
conferences (three ol these oceurring i the area of occupational health and
safety and one on comparative labour law) and some smaller scale meeting
tocusing on highly detined topics.  Generally. these meetings have been
divided into four arcas: 1) occupational health and safety. 2) emploviment and
job training. 3) productivity and quality . and 4) labour faw and workers rights.
Of these activities. the respective covernments have tocused mainhy on health
and safety issues because of the high practical value of these conterences to
enforcement agcncics.:”— The health and satety seminars were organized
around a variety of busic issues.  Thev include: 1) occupational health and
safety training. 2) high hazard industries. 3} technical issues in the clectronics.
construction and petrochemical industrics. and 4 occupational health and

. ..y . . . o . .
satety statistics. Not unlike the other cooperative activities inspired by

96

Commission for Labor Cooperatton, L ; e Acuviges Between
Canada and Mexico: N Summary (Dallas: Commussion for Labor Cooperation. 1996) at 3.
[bid at 2-3.

U.S. NAO, Highlights ot the 1994 Cooperauve Work Program North \merican

Agreement_on Labor Cooperation (Washington DC: Bureau of International Labor

Atfairs, Department ot Labor, 1995 at 34 The other areas of cooperation, emplovment

o=
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Ministerial Consultations. these numerous seminars -- over thirty tive to date --
have been usetul in expanding tri-national understanding ot the various labour
standards issues that contront governments. businesses and labour unions in
North America. More importantls . they have helped increase the likelihood of
actual labour standards entorcement.

A number of these seminars. especially in the area ot health and safety.
have stressed the practical entorcement ot labour standards through the
utilization of new methods ot analyvsis and entorcement.  However. where the
utility of expunded knowledge in these arca has been limited by the lack of
resources governments (and cven some non-governmental gmupsrw have
acted by donating time and money to increased enforcement activities.  For
example. in April 1994, the Canadian government donated 40 units of air
sampling cquipment to the Mexican  government o detect  hazardous
substances.  Along with this equipment the Canadian government also sent

two technical specialist to train 33 Mexican labour inspectors.™ \Many of

these seminars also tocus on more than the simple exchange ot intormation.

and job training, productivity and quality and labour law were also divided into the
following respective semunars: 1) Micro-enterprises and  the informal scector, 2)
Productivity trends and mdicators, 3) Equatity in the workplace, 4) Labour law and
practice, 3) Labour law and industrul relavions, and 6) Labour law and treedom of
Assocuaton.

* For example, the Laborers Internationa Union of North America have been providing
health and satety training to Mexican construction workers 1 an effort to improve the
working conditons of tellow workers in this industry.

“ Ibid at 5.
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These government seminars have often been coordinate with non-
governmental organizations (such as the Canadian Centre tor Occupational
Health and Safety and the National Safety Congress) that tocus on speciticatly
training the participants o the conterence. ™ For instance. at a conterence in
Mexico city in July 1993 the CCOHS. whose goal is to promote the physical
and mental health of working people. trained twenty-tfive American and
Mexican participants on the use of'a world wide electronic intormation service.
The service contained over fifty occupational health and satety Jarabases
which would be ot use to rescarchers. officials and inspectors in the three
countries.””  The tramning and increased availability of vital equipment and
intormation has helped the various participants t these conferences o enforce
their domestic labour standards. A\gain. this result almost directly parallels the
prediction of Compa. and others. who stated that the NAALC would help bring
about enough discussion. cooperation and learing w tmprove labour rights
enforcement in the three countries.

Up w this point. this chapter has surveved the position off NAALC
optimists that the [abour side agreement can lead. through discussion.

cooperation. and the study ol interested parties. to improved ILS enforcement

[lohd .o - . . - . . .
Commussion tor Labor Cooperation, 1995 Apnual Report (Dallas: Comnussion for

LioF

Labor Cuoperation, 1996) at 2C-21.

2 Ibid at 21.
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in North America.  Another look at some of the Key NAALC cases and a
description of cooperative activities held under the auspices ot the side
agreement has indicated that NAALC optimists have correctly identitied the
use of the side agreement.  The informal. political use of the labour side
agreement has meant that a purposetul role tor the accord does exist.  As we
have seen. the public reviews ullowed by NAALC does assist the Lubour rights
enforcement.  The NAO cases have been able to improve the administration
and application of the side agreement. MNCs are more aware ot the necessity
of complyving with domestic fabour laws and some have moved to ensure their
compliance.  As welll the presence of NAALC cases has moved corporate
parties to repair some ol their labour rights violations.  Workers in NAALC
cases have received better compensation tor rights violations and others have
actually been reinstated. These cases have also led labour unions to use their
network of contacts created by NAALC cases 1o organize and aid other
workers.

Morceover. the cooperative activities initiated under NAALC has also
assisted in an enhancement of ILS in North America. The discussion and
study created by cooperative activities has increased LS knowledge among
governments. businesses. unions and academia, As well. the public seminars

held as a result of specitic cases also improve the knowledge ot different



labour law regimes in cach of the three countries.  Occasionally. these
meetings have provided training and resources tor participants to return to their
nations and better labour standards entorcement.  Consequently. cooperative
activities have provided participants an opportunity to exchange intormation.
train others and improve the availability ot equipment and expertise in order to
enhance [LS enforcement across this continent.

NAALC has provided tri-national and tripartite cooperation o better
ILS. The agreement has provided labour advocates with an instituuonal place
to pressure governments. corporations (and unions) to comply with the terms
of the side agreement and 1LS. Organized labour and non-governmental
organizations in NAALC countries have used the institutions of the agreement
to develop cross boarder strategies. dratt submissions. plan testimony. mount
press conferences. pressure politicians, demonstrate. participate in cooperative
activities and the other events that tlow rom NAO hearings and earn about
labour law regimes in the three countries as they agitate to improve [LS
enforcement in North America.

The NAALC has redetined the ability ot labour advocates o protect
workers' rights and projected their efforts on to an international level. As a
result. the NAALC may be viewed as an invitation o creatively link local

political dynamics to the international arena. This change is signiticant in light



of literature™ that su guests the growing clout of international markets is
stripping government’s ability to pertorm its basic regulatory tasks.  [f kev
state functions of national regulation are being eroded -- simultaneously
enhancing the international and local level (due 1o open global markets and
technological change) then the NAALC may be viewed as an important
connection between the local and international plane.  The side agreement’s
institutional (ramework promotes the connection between local events and
international regulation through the NAALCTs unique complaint procedure
which tosters international cooperation between  locatly based groups in
ditferent countries and natonal organizations.  Ironically. this international
agreement between nations may help make the nation state more relevant
despite these economie changes because national governments play a keyv role
in the resolution of these matters. Despite the obvious ettect specitic NAALC
institutions are having in certain instanees ot labour rights entorcement. a

question remains: How widespread is the informal use of NAALC?

[ID Scope of NAALC Activity

*} See generally B. Barber, [ihad vs. McWorld (New York: Random House, 1995); Kenichi

Ohmae, “The Nation State’s Response’ in The End of the Natien State {(New York: Free

Press, 1995) a1 117-149 and Jucl Frutmm. ‘L’Etat, C'est Nous: Sov erelunu I'conomic

Integration and Subsidiariny’ (1992) 33 Hanvard Internatiopnal Law Jourpal 459,
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As Compa suggests. i NAALC's value rests in the agreement’s
informal ability to improve [1.S entorcement in North America, then 1t seems
its under utilization erodes the potential of labour advocates to attain that goal.
To date no party has been uble to use an Evaluation Commuittee ot Experts
(ECE). although such a request could result in serious independent expert
review of a particular issucs.  ECEs have the potential of tocusing on broad
social objectives (e o secure improved working conditions:  improve
equality and promote labour rights) it complaints center on trade related or
mutually recognized technical labour standards.™ These objectives could give
experts sutficient room to critically review issues and present non-binding
action plans tor the three countries to tollow. An ECE report may also include
public participation in the torm ot public hearings.  This development could
serve 1o inject a political clement into the side agreement thereby  fueling
debate about its legitimate role in promoting labour rights. As it is crucial for
labour groups to retorm the NAALC this development would seem important
to forming a future agenda tor groups that wish to exploit the side agreement’s
informal capacities.

In addition. NAFTA governments may  agree to undertake any

cooperative consultation without a complaint being lodged so that broad areas

4 ~
Herzenbery, supra, note 23Ca 9.



of concern to communitics could be studied without strict adherence to the
criteria listed in the agreement. \s a result. ECEs have the ability to address
the underlving causes ot a race w the regulatory bottom and the deregulation of
labour law. This result would direetly address a central criticism ot NAALC
critics who argue that the agreement’s tormal inability to challenge a race to
the bottom is a serious weakness in the side agreement.

The involvement of government. whether pertaining to the use ot ECEs. or
even dispute resolution panels is important to the tunctioning ot the side
agreement. Federal and sub-nattonal governments tend to control the acceess
points in the application of the Accord. For example. governments control
appointment of ECE experts to review committees and they control the release
of these reports o the public. Ifan ECL report is to result in the appoinunent of
an arbitral disputes panel. 1t must have the support of” @ majority ot tederal
governments involved m the Accord. Without the support ot progressive
governments advancing community concerns. the full value ot emploving the
Accord could be lost.  Government must take a proactive role along with
complainants if the side agreement is o cftect any change in the NAALC
status guo.  Where governments are reluctant to participate in the side

agreement or advance complaints. traditional torms of lobbyving and political
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pressure will be necessary to persuade states of the merits ot involvement in
the Accord.

The goal tor NAALC opumists must be to provide disincentives tor
capital to select investments primarily on the (lack) ot labour law regulation or
enforcement. [f any chunges are to occur o the NAALC they are likely to be
gradual.  The greater the participation ot unions and other groups in the
informal uses ot the NAALC the greater potential these organizatons have of
effecttng minor amendments to the Accord.  As such. the NAALC must be
utilized to address more than just treedom of association issues so that other
1ssues such as discrimination can attract ECEs and dispute resolution panels. [t
the side agreement is used creatively to shed light on the problems associated
with globulizaliun;”{ then the intormal uses ot NAALC will zain further
credence. On the one hand. it is clear that harnessing NAALC institutions will
be central in transtorming labour standards entorcement in North Aimerica. On
the other hand. until! NAALC crities decide to bring different legal issues to
NAOs so as to use the tull range ot institutions (ECEs and dispute resolution
panels) this change is  less likely o wanspire.  [n addition. despite the under
utilization ot NAALC institutions. another similar disparity in the agreement’s

use is evident.

= Ibid.



The center off NAALC activity has been among  American non-
governmental organizations based in Washington DC. Generally. initiatives to
exploit NAALC have come trom local and regional organizations taking the
first steps to call attention to their particular dilemmas.  These groups learned
to network with the central American organizations opposing NAFTA that
were mainly based in Washington. DC. Among other things. the regional
groups relied upon the belt-way groups. such as the Citizen's Trade Campaign
and the Alliance tor Responsible Trade. for research material about NAFTA,
fund raising to pull coalitions together. public relations and providing other
contacts to network with regarding various fair trade issues. e

For example. the Internauonal Labor Rights Fund (ILRF) based in
Washington DC. is a non-profit. non-covernmental organization that represents
human rights. labor. religious. consumer. academic and business groups. as
well as individuals. dedicated w attirming the right of all workers o labour
under reasonable conditions ol work. " The Fund is particularly  concerned

with workers™ ability to exercise therr right to associate. organize and bargain

o Allen Hunter, “Globalization trom Below? Promises and Perils ot the New
Internationalism’ (1995) 25 Social Policy 6 at 9.

w7 . . o . . .
The following segment relies on informaton drawn from the author's personal
experience as a student intern at the [LRF. The author spent 10 weeks with the Fund
during the summer of 1997 and was involved in a wide arrav ot activitues including the
preparation of the most recent NAALC complaunt concerning pregnancy discriminaton
in the maquiladoras. This intormation 1s drawn primarily from discussions with Terry
ollingsworth, seneral Counsel and Pharis Harvey, * Executtve Director.
Colling h, [LRF G ¢ Pand Pt H v, [LRFE D
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collectively. As well. it monitors child and forced labour practices throughout
the world. Currently. the ILRF is tocusing its work on a variety of topics such
as studying World Bunk projects that impact on workers™ richts. the
development ot a social clause tor the Free Trade Agreement of the A\mericas
and international human rights ltigation to end the use of forced lubour by
UNOCAL corporation -- an A\merican gas and oil company imvolved in a
partnership with the government ot Burma that allegedly compels Burmese
citizens to contribute their labour to the construction of a pipeline. [he [LRF
also actively promotes broad based development policies that focus on
economic growth and an equitable distribution of wealth. [t does not simply
criticize trade liberalization. 11 tocuses on linking trade and investment
agreements o labour standards in order 10 more broadly  distribute  the
economic benetits of globalization.

The Fund was primarily established by Pharis Harvey. the Fxecutive
Director. in 1986 as a way w advance U.S. and international trade and
investment policies that promoted workers rights in countries around  the
world. [t has grown quickly over the past decade and is statted by a General
Counsel. Execcutive Director and a administrative assistant.  The Fund relies
upon volunteers to undertake much of its work. including an international

network of lawyvers. academics and labour activists. [t accepts student interns
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that are mainly recruited in the United States and also utilizes tull time
volunteers tor specitic projects.  The ILRFE consists of a volunteer Board of
Directors and an Advisory Council ™ that guide the activites of the
organization. [t has a small yvearly budget of approximately $230 000 (U.S.)
which it acquires trom the contributions ot individuals. local unions and the
AFL-CIO. In addition. it applies tor. and receives. grants Irom various
toundations including the Ford and the MacArthur toundatons.  Finally. the
Fund raises money by producing and selling books and essays as well as
conducting research and  providing labour centered reports  lor ditferent
organizations.

The Fund has been directly involved in three U.S. NAO complaints and
indirectly involved in the remaining cases. [t has networked with other
domestic groups and Mexican organizations  that eventually became its co-
petitioners in these cases. The Fund has initiated cases it beliesed were
important to bring forward and has had cases delivered to 1t in a bid to counter
the situation ot workers caught in challenging organizing campaigns. It has
expended a great deal of encergy networking with various governmental and

non-governmental organizations in order to launch NAALC complaints. This

™ This Board and its Advisory Council is comprised of an international arrav ot notable
individuals, academics, lawvers, politicians. religious figures and long time libour leaders.
For example, Coretta Scott King, Barry Bluestone, Arturo Alcade Justimam. Senator
Tom Harkin, Bishop Jesse DeWutand John Sweeney.
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has required the Fund to rely on its various volunteers to conduct detailed work
to bring NAALC claims torward.  This work has included legal research.,
drafting and presentation ot briets. traveling to interview potential witnesses
and the translation ot numerous documents. These ettorts have resulied in the
[LRF gaming a solid reputation as labour rights  advocates  tor  their
presentation ot persuasive und detailed submissions to the 1S, NAQO in

NAALC cases. The most salient argument groups like the Fund bring to the

debate between critics and optimists is that using the NAALC to promote ILS
is intrinsically usetul because promoting fabour rights internationally 15 a “good
thing” in and ot usell.  This s tue regardless of the actual record ot these
groups in securing ettective labour standards regimes in trade agreements.
Nonetheless.  this  reliance on Washington  DC  based  groups.
perpetuated by the centrality ot that ¢ity in national politics. helped centralize
many of the key tair trade groups on the Potomac. A\ strong anui-NAFTA
group continues o be very active orgamzing against current free  trade
initiatives. Approximately fitteen ditterent environmental and labor ;roupsm‘)
regularly meet at the oftices ot the Economic Policy [nstitute’s oftices once a

month to develop strategies that highlight their concemns and modity the

Ty

A short listing of these groups would include the International Labor Rights Fund,
Economic Policy Institute, Public Citizen, AFL-CIO, Sierra Club, Institute tor Policy
Studies, and various Congresstonal representatives.

209



advance of tree trade in national attairs. These meetings generate a variety of
ideas to organize against political torces that seek to perpetuate policy
initiatives that support tree tade.  These strategies otien centers on the belt-
way politic ot the moment and a broader. long term coordination ot strategies
often gets sacrificed to the immediacy of the agenda being driven in
Washington DC.  Although much ot this action is commendable trom a fair
trade perspective. this activity also signifies the imbalance in the use of the
NAALC.

Outside of the United States very little NAALC activity is being
pursued by the mternational networks  of North  American  labour.
environmental and  human rights groups.  Yet these are the very orgunizations
discussing the moditication ot NAALC.  Initially. this inactivity might have
been explained by the rejection o NAALC  in Mexico and Canada.  In
particular. Canadian labour unions refused to legitimize NAFTA by using its
side agreements. However. that view of NAALC has been eroded in Canada

agr
-

and this anti-NAALC view is only now changing.
. . . . . . RIY .
Despite not tiling a tormal NAALC complaint.” ™ labour unions and

other groups have been interested i the ettect that NAFTAs passage would

Canadian unions likelv did not consider filing a complaint under NAALC tor the first
two years ot the agreement’s existence because 1t was not clear that the agreement could
be used to complain about American and Mexican labour practices. See ¢ lnpter two,
Robinson. supra, note 128 and 129 for an explanation of Canada’s unique positton under
the NAALC in s first vears.
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have in Canada. In the only signiticant activity indirectly related to NAALC.
the Canadian Labour Congress (CLC) held a conterence on March 0-7. 1996
on free trade entitled “Challenging “Iree Trade™ in the Americas:  Building
Common Responses.”''” This meeting focused on a summary of various
economic and social changes in cach country since the passage ol NAFTA and
was attended by delegates from North and South America as well as Europe.
This conterence and the Canadian labour movement’s increased participation
in international trade-related mcclings”z along with other fair trade groupssu
svmbolized the shitt ot the CLC. and their allies. to promoting a “social clause”
in future [ree trade agreements. Regardless ot the political shifting ol Canadian
fair trade groups not one organizauoen has filed a NAALC claim.

In the tall of 1996, the Canadian Association of Labour lawyers
(CALL) and the Alberta Union of Provincial Employvees (AUPE) demonstrated

some interest in tiling a NAALC complaint.  As a response to the Alberta

UL ey - : P . .~ . :
This Conterence was tunded by a number ot unions including the Canadian Union ot
Public Emplovees, the Canadian Autoworkers and the United Steelworkers ot \merica.

" For example, Canadians such as Dick Martin, a vice-president of the CLC. played 2
central role in brokering the Declaration of Belo Horizonte, Brazil entitled “Building a
Hemispheric Social Alliance to Contront Free Trade” on May 13, 1997, This declaration
was made by a number of Canadian, Amernican and South American tfair trade groups
calling for the inclusion ot soctal isues in any tree trade agreement of the Americas.

" Mexican Action Network on Free Trade. Alliance for Responsible Trade. Common
Fronuiers, Acuon Canada Network. Chilean Network for a People’s [nittauve, Coalition
for Justice in the Maquiladora, Reséau Québécios sur ['Inégration Conunental,
Contéderation des Svadicats Natonaux and the Canadian Assoctation ot Labour
Lawvers.
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provincial government indicating it would. among other things. privatize its
employvment standards entorcement branch of the Ministry of Labour. CALL
and AUPE began prehminary  research into tiling a NAALC complaint.
However. the etltort quickly tizzled when the government announced it had
dropped that aspect ot its legislative amendments.  This lett CALL and the
AUPE 1o speculate that the specter of a NAALC review caused the
government’s to withdraw this proposal. Recently. the United Steelworkers of
America (USWA) national ottice in Canada has been monitoring  the
developments ot an organizing drive in Matamoros. Mexico. Workers ata twin
automobile parts tactory. organized by the Steelworkers in Canada. has been
having ditficulty reinstating 28 employees discharged by the emplover. [t the
local CAB does not move to reinstate these workers. the Humanity Fund of the
Canadian Steelworkers is considering liling @ NAALC complaint. However.
the resolution ot this matter muy be months away and the level ot NAALC
activity in Canada remains insigniticant.  This level of activity contrasts
tavorably with the single NAALC complaint tiled by Mexican labour
advocates. With the sole exception of ILS advocates in the United States.
informal political action related to the accord has been almost nonexistent.

In sum. the informal acuvity linked to the side agreement sutters tfrom

two key weaknesses. The labour agreement’s institutions (ECEs and dispute
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resolution panels) have not been utilized to its full capacity.  This leaves
serious questions regarding the utility ot engaging in further informal activities.
Without the full use of the NAALC's institutional ability to positively
influence the agreement’s retorm it remains doubttul it turther intformal use of
the agreement would be beneticial. [n addition. the use ot the side agreement
has almost entirely been initiated in the United States.  This has left an
unevenness in the application of the agreement that has excluded a number of
organizations from obtaining any value from the NAALC. This situation also
serves to limit the value of engaging in informal activities under the NAALC
because the agreement’s internauonal dimension would be substituted tor a
domestic approach that inherently limits the type of international dialogue and
cooperation promised by the agreement.  The under utilization ot NAALC
along with its uneven application serves to somewhat temper the view that the
informal use of the side agreement would lead to better labour rights

enforcement in North America.

C._Conclusions
The position ot NAALC proponents. that the side agreement provides
institutional space to improve labour rights entorcement in North America. has

proven accurate. First. the NAO process led to specific improvements in the

[N}
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treatment ol workers involved in NAALC complaints. Workers have been
compensated or reinstated tor labour rights violations and in once case a trade
union was organized largely because ol the informal use o NAALC. The use
of the agreement against MNCs and governments has also heighiened the
awareness ot labour standards cntorcement i North America. The NAO
process itselt has been retormed to allow for a more tair and informed hearing
process.  This development is likely to help tuture complainants exploit the
NAALC.  As welll the cooperative programs  implemented  under  the
agreement have helped educate participants and led to ILS taining.  The
governmental. business and labour participants in these activities return to their
respective countries better able to implement domestic labour standards.
Despite the criticism that the NAALC has "no teeth’. the use of the side
agreement has demonstrated the opposite:  the NAALC is slowly developing
the “teeth’ it requires to advance workers”™ rights causes.

However, the intormal. politcal use of NAALC institutions has also
tlustrated weaknesses in the actual use of the side accord. The accord has not
been fully exploited and tully one haltf ot its institutions remain untested. This
diminishes the ability of NAALC participants to benetit from the tull range of
remedies offered by the agreement. As well. the under utlization ot the side

agreement lessens the incentive o creatively use the NAALC because the lack



of the agreement’s use inherently diminishes the potential tor ILS retorm. This
situation is compounded by the uneven application of NAALC. \merican fair
trade organizations tend to dominate the intormal use ot the side agreement.
The lopstded application of the labour accord also intrinsically diminishes the
ability of groups to exploit the NAALC.  As the intormal. political uses of
NAALC depend upon international cooperation. the continued uneven use ot
the accord may lessen the participation ot Canadian and Mexican groups. The
ability of American groups o use the side agreement is also decrcased by the
lack of NAALC based acuvities ot its neighboring countries.  These
weaknesses serve o quality the ettectiveness ot intormal NAALC acuvity to
reform or advance [ILS in North America.

Up o this pomt this thesis has surveved the opposing views of
NAALC critics and optimists and has tound both positions o be credible.
NAALC critics have been able to expose many weaknesses in the tormal legal
application ot" the agreement.  [n addition. NAALC optimists  have
demonstrated that the mtormal use ol the labour accord does have some
positive ctlects tor workers.  The discussion. cooperation and learning of
NAALC’s participants have revealed that the agreement is. to a limited degree.
improving [LS enforcement on the continent.  The question for remaining

students of this agreement is obvious: Given the divergent views on the side
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agreement’s value. is utihizing the NAALC in informal ways worth the effort?

That inquiry is at the heart of the fast section ot this thesis.



Conclusions

As we have seen. NAALC crites  legitimately  tocused  their
investigation on the side agreement’s tormal inability to enhance ILS tor
workers. NAALC crities judged the agreement entirely on the capacity of the
accord’s legal terms to correct the potential harm that globalization posed tor
workers. Their analysis rested on three interrelated points. First. the critics
pointed to the weakness ot various articles in the accord. NAALCTS scheme
did not impose a set ol trilateral Labour standards on its signatories. urther. the
NAALC could impose binding remedies on Mexico. Canada and the United
States only it health and satety. child labour or mimimum wage laws had been
ignored by a government accused ina submission. Moreover. the ability to
sanction a government was delaved by a complex set of rules that seriously
delayed obtaining any relict under the agreement. As welll the primary role of
governments in the dispute resolution process tueled anxiety that state sell
interest would prevent legitimate claims tfrom being fairly resolved. Even if
issues were resolved by binding dispute resolution under the agreement the
emasculated system ot tine “enforcement” lett little hope ot altering the anti-

union behaviour of tirms or governments.  Designing the lubour side
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Third., the case-law  experience  of various NAO  complainants
confirmed the beliet” ot NAALC crities that the agreement could not aid
workers in their bid o improve the [LS regime on this continent.  Each
experience with the NAOs under the agreement tailed to produce results that
were satistactory tfrom the standpoint of” the workers involved or Irom the
perspective of an overall improvement in the general acceptance ol 1LL.S. The
formal resolution ot public reviews - public reports of Ministerial
Consultations -- repeatedly tatled to compensate or reinstate workers tor labour
rights violations. Moreover. organizing attempts were thwarted by MINCs and
governments tailed to suitably entorce their labour laws despite these reviews.
NAALC critics were disappointed with the ability ot the side agreement to
employ legally binding rules which would significantly alter the behaviour of
governments. businesses and even some unions toward workers™ rights. The
following then proved o be the crities” standard of evaluation of the
agreement’s usetulness o working people — what positive eftects are oceurring
for workers as a direct result ol the NAALCY

In sum. the critics approached the establishment of the NAALC from a
minimalist perspective.  Critics have only been able to value the accord in
terms of a “bottom-line” results oriented approach that tocused entirely on the

ability ot the side agreement to produce immediate. conerete results for



workers. This view ol the side agreement s similar to the approach of
practicing labour lawyers who expect the use of labour legislation o lead to
ettective remedies tor their clients. Crities have adopted this same approach to
the NAALC.  Although much ot the criticism directed at NAALC is not
refutable. the crite’s evaluaton ot this agreement tailed to value any intormal
use of the accord which could lead to improvements in workers™ lives. This
omission is a serious tlaw in the critics portraval of the labour side agreement
and it represents a mistaken view that the activities undertaken due to the
agreement are “hollow.” "

NAALC optimusts reject the crities” evaluation of the agreement as a
hypereritical response o this ILS regime.  In their view. the side accord is
simply not an entirely useless undertaking and the investigations presented
here have contirmed that view. Lance Compa. among others. has indicated
that the side agreement has the potential to meaningtully contribute to the
[LSitrade linkage.  NAALC opumists argued that the side agreement’s
informal use could prove w be a usetul “first step” in the retorm ol the accord
and improve the overall acceptance ot ILS on the continent. .\t a very
minimum. NAALC optimists viewed the engagement ot the agreement as a

usetul tool o agitate tor workers rights and their enforcement.

314 - - - . .
See Chapter 2, Levinson, supra, note 4 for an example of this view.
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After a broader evaluation ol some key side agreement cases and a
general overview ot the cooperative activities held under the auspices of the
agreement. 1t is clear that the views of NAALC optimists has some merit. A
review off NAALC cases demonstrates that public reviews have not been
useless attairs when they are viewed against a wider background.  The
NAALC has attected labour standards retorm in three distinet ways.

First. in keeping with the basic logie ot the agreement. the NAALC has
changed the manner in which labour law retorm is promoted. Fair traders drew
lessons trom free trade doctrine and the operation ot the world trading regime.
Free trade theory and policy both indicated that any retorm linking 11.S to the
world trading system could only be achieved by exploiting sate avenues of
discussion in order to attain any new [LS trade link.  An exploration ot trade
theory and practice indicated that tree rade could. in certain circumstance.
accept ILS regulation.  The ditticulty ot implementing any [LS link to trade
would be in detining the proper bounds ot regulation and finding enough
normative common ground tor formalizing this connection. NAALC optimists
noted that the use of the side agreement gives some internal coherence to a
process which could ultimately retform the modern world trading sy stem. The
informal use of NAALC not only employs the means of reform suggested by

free traders — discussion — it also provides a useful debate regarding the [LS



trade link. The informal use of NAALC in wider labour rights campaign helps
to express the need tor retorm. The ability of NAALC to ofter a process that
forces certain parties to justity their position on their labour rights activity. not
only keeps the issue ot ILS retorm alive: it helps detine the boundary LS
regulation vught to tollow it there is 1o be any retorm.  As well. the use of
NAALC maps out the arcas of normatve disagreement and convergence
between interested participants on [LS issues. This. in wrn. may one day help
form a consensus for agreement on a new set of tormal legal rules that provide
swift enforcement for international labour rights violations. The agreement has
provided a meaningtul process tor [LS activists to engage in progressive labour
law retorm. This is likely o be the single greatest contribution ot NAALC and
one that is castly measured. At the end of the day, NAALC optimists remind
us that the means of a process is often as important as the ends that can be
attained.

Second. the use of the NAALC has altered the way tair traders conduct
labour standards reform in North America. [t has invited labour advocates to
engage in cross boarder cooperation because the agreement’s complaint system
requires submissions from other partics to trigger public investigations.
Significantyv. NAALC cases have played an important part in the larger

political campaigns to organize unions and muster support for domestic labour



law reform.  As we have scen. the intormal use of the agreement relied
primarily on the international discussion. cooperation and learning of” labour
advocates to advance an LS agenda i North America. The informal use of
the labour side agreement. in conjunction with wider political campaigns.
focused on governments and businesses o account for their labour relations
(in)action. s well. the agreement has helped link the local experiences of
various groups to the international realm of LS. This development is usetul
because the cconomic changes being telt in North America parallel the shift in
the state’s ability to regulate these activities. Thus the state’s ability o regulate
a race to the bottom is enhanced as the NAALC makes national governments
more conscious of international labour market regulation.

In addition. by torcing the hands ol these parties to demonstrate the
reasons. Justifications and arcuments tor specitic labour rights actions or
omissions. labour advocates hinve been able to shed light on  the
meaningfulness of labour rights actuvism.  The bevy of lawvers. trade
unionists. politicians and  burcaucrats  tostering  this  debate with NAO
submissions and various torums tor mternational networking contribute to an
environment for labour law retorm.  This work. although the results seem
intangible. aids in expluning the need tor a better LS link to trade in North

America. The etfort of human rights and l[abour unions to forge this link is
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also valuable in and ot itsell” because agitating tor these rights is in itselt
intrinsicaliy worthy. In short. this labour law activism gives signiticance to the
agenda of NAALC crities and opumists alike - a stronger. ettective labour
standards regime on this continent and by implication. in the world trading
regime.

[n addition. the provision of cooperative activities has fed to the
creation and exchange ot a signtiicant amount of information. These meetings
have meant participants have returned to their countries better able 1o entorce
existing laws. This 1s especially true when participants in various seminars
have returned home with specilic entorcement training and the equipment
necessary o entorce various labour laws.  Consequently. unlike the criticism
levied at it by NAALC crities. the [abour side agreement is more than a stop
gap measure against a race w the regulatory bottom.  The advent ot the
NAALC has provided labour advocates with a real opportunity to adsance the
‘upward harmonization” of labour standards in North America.

Despite the improved application of the labour standards contained in
NAALC. the informal use of the agreement has been hampered by certain
aspects of the actual use of the agreement. Major instruments in the NAALC
have not vet been employved and the omission ot more labour advocacy

inherently weakens the ability to use the accord to its fullest potential. s wetl.
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the agreement’s use has been centered in the United States.  As a result. the
continued use of the NAALC by only one country diminishes the extent to
which the informal use ol the agreemient can benetit [LS retorm in North
America as a whole.  The domination ot the NAALC by a single. vet well
intentioned. group of labour advocates trom the United States sacritices a more
balanced torm of international cooperation between an assemblage of
Canadian. Mexican and American tair traders.  [nternational discussion and
cooperation is indispensable to the informal uses ot the labour side agreement
and a continuation ot this lopsidedness could threaten tuture informal. political
uses of the accord

Nonetheless. some NAALC cases have actually been responsible for
improvements in the lives ot workers, NAO public reviews have indirectly
contributed to the remstatement and compensation of” workers who have been
the victims ot labour rights violations. At tmes. these campaigns have
heightened the awareness ot MNCs to obey Mexican labour law.  The
strongest evidence to date. that the NAALC possesses the vitality that its
optimists claim for it is the orgunization ot an independent union in Mexico.
Given the current parumeters ot Mexicun labour law practice this is not an
entirely minor aftair.  Morcover. these results satisty the “bottom-line” of

NAALC critics and should indicate the agreement’s potential for tuture labour



standards rctorm to them. On the basis ot the ceritics™ “ultimate test™ -- that is to
say. has there been any positive change tor workers involved? -- the NAALC
has passed the test.

Whether the informal use ot NAALC 1s actually a “first step” in this
process of [LS reform in North America is a question only time will resolve.
This judgment must be read in the context of the actual economic changes that
NAFTA brings about in North America. [T these economic conditions
contribute to significant capital tlight and 1o the momentum ot forees pressing
torward tor tree trade. the NAALCs etfect may be tar too small to counter
these developments. At this poimt in ume. however. one cannot confidently
predict the outcome ol this issue without understanding the actual changes in
our economy caused by globalizaton and NAFTAC Yet this investzation has
revealed that the intormal use of NAALC is a useful activity that can promote
actual improvements in the lives of some workers.  Utihzing NAALC to
promote non-legal activities also provides meaningtulness tor international
labour rights retorm. Although it is difticult to measure the effect of using the
NAALC in this way. it is not perverse to suggest that NAALC optimists
provide an agenda tor bettering the lives of workers who need 11N matters
addressed. The NAALC process -- discussion and cooperation with the

potential tor some binding IL.S entorcement — offers some opportunity tor
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workers to improve thetr situation.  Conversely. although NANLC critics
accurately bemoan the tailures ot the side agreement. they otter no solution to
the dilemmas ot workers other than ignoring the NAALC. This surcly must be
cold comtort tor workers that desperately need some type ol positive
intervention in their labour rights disputes.

Notwithstanding the positive potential role of NAALC, it s important
to note that the informal use ot NAALC 1s not a panacea to workers™ [LS
difticulties.  Although NAALC critics and optimists alike hope to move ILS
reform forward. there is no indicauon ot this happening.  Governments in
North America simply are not considering improving the terms ot the NAALC.
The only activity of” governments in this regard is the agreement between
Canada and Chile. anticipating Chilean accession to NAFTAL in which the
governments included an almost identical version of NAALC along side their
new regional free trade pact.  As a result. the intormal use of NAALC can n
no way be defined as an overwhelming success in promoting the improvement
of labour law retorm. However. this is not o say that the agreement’s
application is useless.  This thesis has argued that NAALC optimists can
demonstrate that the labour side agreement is a usetul tool for advancing the

[LS claims in North America. Even though no significant positive change has
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occurred as a result of the accord. the side agreement’s tangible and intangible
results indicate that it is still a worthwhile implement tor LS activism.

The task ahead tor NAALC critics and optimists is to learn how to use
this tool to its maximum cftect.  The aggressive use of the agreement may help
ILS activists to promote reform. s welll it may also inspire rescarch into
proposing a comprehensive alternative vision of the ILS trade link -- one that
would promote an ettective. rules-based svstem that could discourage a race to
the regulatory bottoni. OF course. the opposite may come true. it may be too
long before the ceritics come around to the view that NAALC is a somewhat
useful tool tor acquiring a better IL.S system in North America. I that occurs
and tair traders miss an opportunity o turther their cause it will not be solely
because ot the opposition to these ideas trom tree traders — it will also be a
result of the division between NAALC critics and optimists.  In the finul
analysis, it remains up to these tair traders o promote their ILS agenda. Critices
and optimists should not miss an opportunity to contribute to a usctul process

that may bear truit for workers in the tuture.
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