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Abstract 

Severance compensation has k e n  a topic of growing importance as many organizations 

strive to gain cornpetitiveness by downsizing and restnicturing. However, systematic research on 

it has been meagre, tt is known that when an employee's employment is tenninated other than 

for just cause, a reasonable notice period is required, but what is "reasonable" remains 

questionable. This study will a m i n e  the determinants of reasonable notice penods for two 

gmups of decision-makers - legal and Human Resource (HR) professionais. Legal decisions are 

expected to influence KR decisions and the analysis of them forms the fint part of the study. The 

second part examines the HR decisions which are Iikely more complex as other forces, such as 

economic/financial and social, may also be at work. Finally, a cornparison is made behveen the 

legal and HR perspectives to see how they relate to each other. 

For the legal perspective, relevant court cases in Alberta fiom 1970-1996 were analyzed. 

Statistical results indicate that the terminated employee's length of service, age, occupational 

level, salary, and the labour market condition are significant predictors of the notice period. 

These factors were, therefore, included in the construction of the HR survey for the second part  

To ensure comprehensiveness for the survey, multi-theoretical approaches were also considered 

and KR practitioners with diverse backgrounds interviewed. ui all, eleven factors were identified 

and exarnined in the survey. Statistical analysa confirm that al1 significant factors under the 

legal perspective are signifiant under the KR perspective too. The company's financial situation 

and reason for the termination are also cnticd determinants for CIR decisions. A cornparison of 

the legal and HR perspectives reveals that HR deckions are generally lower than the court 

decisions. Such a deviation may have important implications for HR profdon& and 

employees. 

As this study is believed to be the first that systematically examine the KR severance 

decisions and compare the legal and HR perspectives, M e t  research wiil be needed to 



corroborate the findings. It is hoped that this study will pmvide a reference for future decision- 

making and a basis for further studies. 
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Chapter 1 

Introduction 

A wrongful dismissal c l a h  is a common-law recourse for non-union employees in Canada 

to seek compensation in the event of employer-initiated terminations other than for just cause. 

Wrongful dismissals cover a broad range of situations, h m  terminations due to poor employee 

performance to terminations anking purely out of economic necessity. Such a dismissal is 

described as "wongfui" because the employer is  said to have committed a breach of an implied 

employment contract terni, namely, the indefinite terni of hiring. As a result, proper compensation 

for employee damage is required. With the substantial increase in competitive pressure in the 

1990s driving rnany organizations to embark on costsontainment measures such as downsizing and 

permanent layoffs, there is increaxd emphasis on the issues of temination and related 

compensation. 

Compensation for employees who are tenninated is cdled severance pay. It c m  be broadly 

described as the payment of a specific sum, in addition to any back wages or salary, made by an 

employer to an employee for permanendy terminating the employment relationship primarily for 

muons beyond the control of the employee (Weber, l982:593). It may include lumpsum awards 

for other damages, e.& for mental stress, or as a punitive measure when the employer acts 

maliciously in the termination. The basic component of the pay, however, is generaily expressed in 

tems of the number of months or weeks representing the reasonable notice period. This is the 

duration the courts consider the employer should have given the terminateci employee to allow time 

for seeking alternative employment. in other wordg when such notice is no< given or inadquate 

notice is given, wages in lieu of notice are required 

The cietennination of reasonable notice pMods is Unportant to employen, legal 

pmfessionals, human resource (ER) practitioners, and employees. To the employer, the payments 



can amount to substantial sums that impact the organization's cash flow and liabilities. To the 

terminated employees, the payments are a significant financial source to tide them over the period 

of unemployment. Lawyen and HR practitioners require a good undentanding of the issue to 

effectiveIy present the cases in court or make recommendations in dismissafs to avoid unnecessary 

litigation costs. Iudges need to know the bais for such determination to make decisions in court 

settlements. Employees, in general, shouid know their rights in making an informed decision as to 

whether legal proceedings should be initiated in the event that their crnployment is terminated. 

Despite the p w i n g  importance of the issue of severance compensation, systematic 

research on this topic remains scanty. There have been only a handful of studies that analyze the 

notice period decisions awarded by courts. White a number of determining factors for the notice 

period have been cited in iegal literature and landmark court cases, it is not generally known how 

the factors combine to arrive n a reasonable notice period. Often the rationale for the inclusion of 

certain factorç is not spelled out in court decisions. Legal literanire (e-g., Harris, 1980; Mole, 1990; 

and Levitt, 1992) has tried to suggest reasons for the consideration of the major factors. Yet, there 

exists much m m  for improvement Most factors are regarded as critical becaw they are believed 

to affect the length of period to fmd alternative employrnent Controvery has a l e n  as to whether 

some of those beliefs are tme. For example, do higher positioned employees or employees with 

longer xMce  realIy have greater difficulty in finding alternative employment and thus deserve 

greater compensation? To start with, there is the need to extend the previous work in this area to 

understand the contribution of v ~ o u s  factors to the severance decisions. 

It should also be noted that thece is another major p u p  of decision-rnakers for severance 

compensation, the human resource professionalS. Not al1 severance cases involve court awards. h 

most situations, the compensation is agreed upon between the employer and employee without 

mort to litigation or settled out-of-court before a court hcaring. There are reasons to klieve that 

the two groupo of decision-makers, the legal and HR profionais, may not have exactly the same 



decision criteria While HR practitioners must take into consideration pas< legal settlements to avoid 

unnecessary litigation cons, they may have other economic and orgmizational considerations not 

commonly recognized by courts. Judges usually base decisions more on legal justice and 

contracîual rights, whereas efficiency and effectiveness concems, social justice principla, and 

other institutional constraints are inevitably important in organizational studies. Hence, 

theoretically the deterrninants of severance notice periods and their respective weight are expected 

to deviate between the decisions made by judges in the legal setting and HR professionals working 

in organizations. It is Iikely that HR professionals in direrent organizational settings will also 

differ in their sevenuice decision. However, rigorous empincal rvork exploring the HR perspective 

on notice period determination has yet to emerge, much l e s  research that compares the legal and 

HR perspectives. 

The purpose of this paper is to fil1 this void. First, it will identiQ the critical decision 

factors for bcth the legal and HR perspectives. The main focus will be on the latter k a u s e  HR 

decisions which affect most tenninated employees directly have not been systematically midied by 

academics. The findings should provide a refermce point for hihue quantitative decisions. 

Second, it will be informative to examine if, how and why the two perspectives differ. Both the 

Iegal and HR fields are continuously evolving as their environments change. While it is easy to 

understand why legal decisions affect HR decisions due to the latter's tendency to avoid 

unnecessary litigation, it should be noted that legal phciples can be infiuenced by outside factors 

as well. The meaning of "justice" or " f ' e s s n  is not cast in stone. Rather, it can be viewed as a 

sacial consûuct mat is why, organization's HR decisions can also have an effect on the legai 

developments and any futuR law reform. It is possible that the paradigm on severance pay cm 

swing h m  the cumnt rights paradigm towaids the eficieacy paradigm with more and more 

organizational and econornic press- (England, 1995). It is hoped that this research will provide 

the basis for fùture longitudinal interdisciptinary study on severance compensation between the two 



fields that can identiQ and compare their developing trends and examine how they influence each 

other over time. 

The paper will be divided into two main parts. The fint part will look at notice p e r d  

decisions fiorn the lepl perspective. in this part, the legal literature will be reviewed and empincal 

evidence will be analyzed to detemine the relative significance of various factors in legal decisions. 

Past midies (e.g., McShane, 1983; McShane and McPhilIips, 1987; and Limick, 1987) which used 

empincal evidence were done mainly before 1990, mostly with an emphasis on individual empioyee 

characteristics With the environmental pressures on organizations in ment yean and the need to 

balance the rights and interests of employees and employea (re: Lazarowicz v. ûrenda Engines, 

[1961] Ontario Rewrts 141; Bohemier v. Stonval International Inc. [1983] 40 Ontario Rewrts (2d) 

264), there may have ken some shift in the weights of the factors towvards the organizational or 

macro-econornic side. Since 1990 not only marked the beginning of the decade, but also the 

mession and possibly changes in management philosophy and social values (e.g., people beginning 

to see that jobs are not for life), past research needs to be updated to capture the ment  trends and 

developments. It may be nece- to add new factors to the analysis, andfor omit sorne existing 

ones. 

The findings for this first part, i.e., the legal perspective, will serve as a basis for 

constmcting the survey instrument for the second part of the study, the HR practitioners' perspective 

on notice pend decisions HR practitioners are organizational decision makers who are nibject to 

many different sources of influence, including legai, sonomic, and social forces. To a certain 

extent, KR decisions can be more flenie than Iegd decisions as they are aot abject to legai 

appeals and public scrutiny. As long as the decisions do not trigger employee discontent and 

Iitigation, and the superiors in the organizaton are convinced that the notices are appropriate, HR 

prxtitioners usuaily can have some Ieeway m making their decisions. In such circumstances, it is 

possible that individuai decision-makea' characteristics may aiso Muence the decision outcornes. 



In this part of the study, a conceptual fiamework will be proposed fiorn a multi-theoretical angle as 

it is recognized that any one simple theory may not be able to erplain such a complex decision 

phenornenon. ï he  propositions will be tested by ernpirical data collected by a survey to HR 

practitioners and the findings wilt be discussed. 

Before concluding the paper, a cornparison be-n the two perspectives will be made, 

with particular reference to the diffemces in the significance of the factors examined. Although 

there will be methodological limitations in cornparhg the statistical results from the bvo 

perspectives, the findings from this exploratory study will at least provide a preliminary 

understanding of the deviations behveen the hvo perspectives and serve as a basis on which future 

research c m  be built. 



Chapter 2 

Literature Review 

Legal Background 

According to the legal perspective, an employment contract is deemed to be of an indefinite 

term unless othenvise specified and the implied tenn is that an employee is entitled to reasonable 

notice of termination in the case of a unilateral temination by the employer (Levitt, 1992; Jack and 

Southren, 1997). Al1 jurisdictions in Canada require the employer to give advance notice to 

employees for termination of employment and the period generally varies with the length of service. 

The federal and Ontario statutes also have specific provisions for severance pay on top of the 

notice period for employees who have been employai for a minimum duration of time. These 

provisions, howvever, set a minimum only (Levitt, 1992; Weinstein, 1993). Terminateci employees, 

other than those covered by a collective agreement, can also reson to wrongfil dimissal suits 

through the civil courts. In many circumstances, the award granted through such cornmon law 

proceedings far exceeds the minimum set forth by the statutes. 

When expiicit contractual provisions on the ernployment duration or notice pend are 

absent, judges wilI determine the reasonable notice period based on a number of criteria The most 

commonly adopted perspective is that the notice period should be an estimate of the time it wili take 

the employee to obtain a sirnilar job, with similar pay, in the sarne geographical ares (Mole, 

1990:s 1). 

The principles and factors used by judges in their decisions are oAen influenced by 

previous judicial decisions. A summary of the landmark court cases that had significant effects on 

subsequent cases and to which this pper =fers is given in Appendix 1. Among these cases, jucigrs 

have most commonly refened to Bardal v. Globe and Mail Ltd. ([1960] Ontario Weeklv Notes 253 

at 255) which explicitly laid out the factors to be considered: 



There could be no catalogue laid down as to what was reasonable notice in 

particular classes of cases. The reasonableness of the notice must be decided with 

teference to each particular case, having regard to the character of the employment, 

the Iength of service of the servant, the age of the servant and the availability of 

similar employrnent, having regard to the experience, training and qualifications of 

the servant. 

These factors have since been cited and used by numemus judges across Canada. Levitt (1992) 

found that at least 105 factors were used by courts in making notice period decisions (Appendix II). 

Sometimes, the large number of factors and the lack of a clear guideline as to the weights attached 

can confuse practitionen more than help them. Many authors (e.g., Harris, 1980; Mole, 1990; and 

LevittJ992) have distilled out the more important factors and have atiempted io provide 

explanations for their significance. These factors include: 

S~ecialization and Status 

This factor falls under the character of employment cnteria in the Bardal decision. Tt has 

been suggested that employees at more senior levels or employees whose jobs are more specialized 

tend to receive greater awards due to the relative dificulty in finding similar alternative 

employment (Levitt, 1992). Apparently, the amrmption is that there are fewer senior or specialized 

positions available in the labour market Fisher (199435) commented that "this traditional 

rtasoning, as far as 1 am awm, has never been proven in any of the thousands of previous cases." 

He M e r  pointed out that the d ~ c u l t y  in finding alternative employmmt should, instead, depend 

on the ratio of vacancies vernis unanployed candidates. This raishg of doubt on the traditional 

assumption about the higher occupational level employas having p a t e r  difficulty in fmding 

comparable employment was prompteci by Justice MacPhemnls decision (Cronk v. Canadian 

General Insurance Company, [1994] 6 Canadian Cases on Emdovment Law (2d) 15). The debaie 

is just beginning but pst decisions, which g e n d l y  adopted the factors cited in Bardai v. Globe 



and Mail, had been taking job statu as an important deteminant Unless there is law reform, this 

traditional Bardal factor will stay on as a predominant factor due to stares decisiî. that is, abidance 

to authorities or cases previously adjudicated upon (Hall, 1996). 

Length of Service 

The longer the service, the longer the notice period tends to be (Mole, 1990; Leviti, 1992; 

Sproat, 1995). Suggested reasons are that longer service with one Company limits employability 

and the need to reward for longer service. The nitionale for the latter has not been clearly set forth 

(Mole, 1990) although Spmat ( 1993) suggests that longer-service employees may have a moral 

daim which has matured into a legal entitlement. 

& 

For older employees, it is believed that they will face p a t e r  dificulty in finding 

alternative employrnent, and hence, should receive greater awards (Mole, 1990; Levitt, 1992). It is 

not sure whether this is based on actual unemployment statistics, age discrimination theones, or 

pure belief. 

Economic Climate 

W h e ~  the overall industry is in recession, the tendency is for the notice per id  to increase 

because of the difficulty in finding alternative employrnent Converxly, if the firm i t d f  is in 

economic trouble, the need to balance the rights of the employer to d u c e  the worldorce at a 

m n a b l e  cost against the interest of the employee in receiving adequate notice tends to d u c e  the 

notice period (Mole, 1990; Levitt, 1992). This latter view, however, does not agree with the 

common p ~ c i p l e  that the notice peiod should be assessed according to what is fair to the 

employee and how long the employee needs to find alternative employmeot (Hamk, 1980). 

Nearcause 

Near cause refers to the situation in which misconduct or incompetency on the employee's 

part has been proven but is considemi not serious enough to warrant nmimary dismissal without 



notice. In some decisions, near cause reduces the notice period- However, other decisions consider 

either no compensation for just cause or a Full award for noncause, criticizing that the midd1c 

gound approach is not in accord with the principles of wrongful dismissal law (Mole, 1990; Levitt, 

1992). The inconsistency was resoived by a recent Supreme Court decision (Dowling v. Halifax 

(City) [1998]. 33 Canadian Cases on Em~lovrnent Law (2d) 239) confirming that the "near- 

cause" argument has no place in tvmngfbl dismissal suits. As such, this factor should have no 

direct bearing on the notice period for subsequent cases except perhaps when employer references 

mentioning the near-cause dismissal make successful applications for new jobs more dificult. 

Hirine Circumstances 

Employees lured away h m  previous secure positions who are then terminated tend to get 

longer notice periodr. Relocation in taking up the teminated employment also seems to be a factor 

adding to the notice period (Mole, 1990; Levitt, 1992). It is believed that the employee must have 

presumed secure employment in rnaking a costly move and should be compensated accordingly. 

Since this factor may not be directly associated with the difficulty of finding alternative 

employmenc its consideration by judges clearly shows that the decision criteria for the legal 

perspective is more complex than just an estimation of the tength of time in finding alternative 

em ployrnent. 

m e r s  - 
Employees are expected to mitigate against their losses by actively finding alternative 

employment and accepting comparable work. Failure to do so tends to reduce the notice period 

(Hamis, 1980; Mole, 1990, and Levitt, 1992). On the other han& aggravating factors on the part of 

the employer, such as  unwarrantecl and abmpt disrnissals or actions that tend to adversely affect the 

employee's employability, such as refusal to provide a refeiwice, may merit a greatr quantum of 

damage (Levitt, 1992). A recent Suprexne Court decisiou W e r  confirmeci that termination in bad 

faith is a factor that should lengthen the notice p e n d  (Wallace v. United Grain Growers Ltd 



[1997], 3 Su~rerne Court Rewrt, 701). However, More this decision, compensation resulting h m  

aggravating factors by the employer was often considered in separate civil lawsuits, as punitive 

damages or damages for mental stress, rather than in the notice period decisions. 

Quantitative Research 

There have only been a few studies conducted on reasonable notice periods in Canada. 

Using multiple regression analysis, McShane (1983) anaiyzed 199 court cases across Canada. The 

sample of cases included ail reported or summarized cases published in 20 Iaw journals b e m n  

January 1960 and June 1982 which provided suficient information for the analysis. His dependent 

variable \vas the number of  months of notice awarded by the coun. nie independent variables 

included: (a) labour market condition; (b) quality of the plaintiff as an employee; (c) job status; (d) 

salary; (e) "new job" (i.e., whether a new job was found) ; (f) length of service; (g) year of decision; 

(h) ses; (i) provincial differences; and (j) age. 

Results of the basic model (exciuding, salary, age and "new job") as weil as the full model 

showed that length of seMce and year of the decision were positively related to the notice period. 

An unfavourable labour market was a h  found to be associated with a longer notice period Job 

status was found to have a significant positive effect on the notice period in the basic model. 

However, when both age and salary were included, the significance of job -tus disappeared and 

salary became a signifiant factor. Although age and employee q u a l i ~  did not have signif?mt 

effects, the results were in the predicted diredon. Thece was no evidence, however, of provincial 

differences or sex discrimbation. ûverall, about half of the vart*ance was explaineci. Length of 

m ' c e  was the most significant predictor, accounting for appmximately 2 m o n b  of notice for 

every 10 years of service. 

McShane and McPhillips (1987) conducted shilar arpincal rrsearch for dl of B.C.'s 

known wrongfid dismissal cases, published or unpublished (ie, not fonnally published in law 

reports but may be available in coum and law libfaries), be-n January 1980 and ApriI 1986 for 



which awards were given. The factors were similar to those used in McShane (1983) with the 

following changes: (a) cosu related to the employee in taking up ernployment (e.g., relocation) were 

added: and (b) the ernployee qualification and provincial factors were excluded. 

The basic model (without salary and age) had 138 cases whereas the full model had 102. A 

reduced model in which factors found to be non-significant in the basic mode1 were excluded was 

also anaIyzed. Results indicated that length of service remained the rnost pmminent factor, 

followed by labour market and age. In general, for every 10 years of service, the plaintiff received 3 

months of notice period. This was even p a t e r  than that of the previous study and refbted any 

suggestion that the kngth of service had declined in importance. Contrary to the previous Bnding, 

age \vas significant to the extent that the length of notice increased by more rhan one month for 

every ten years of age. The labour market was found to be even more significant than that h m  the 

last study. Job status, salary, employment cos& and year of decision were al1 found to be significant 

predictors. As before, the inclusion of salary and age as  predicton lowered the significance of job 

status, but not to the point of non-significance. The marginal significance of the year of the 

decision might indicate rhat the upward trend as found in the previow study had nopped. The total 

vmhce  explainecl was 69%, much irnproved h m  the previous study. The authors wggested the 

unexplaineci variance to be due to inter-judge and in-judge decisions across cases that may be 

regarded a s  the inconsistencies in judgement, as well as factors systematically considered in court 

that had not been uncovered in the midy. This irnplies that there is m m  for M e r  improvements 

in empllical analyses. 

Wagar and Jourdain (1992) conducted a more ment study covering 177 published and 

unpublished wrongful dismissal cases between January 1985 and February 1990. Published cases 

were obtawd h m  various Canadian Iaw rqorters, while unpubLished cases were malyzed by 

refnnice to the All Canadian Weekly S d e s .  This study included some variables not used in 

previous studies. The predicting factors were grouped inio 4 categories: (a) characteristics of the 



plaintin- occupational status and the years of service with the hypothesis that these are positively 

related to the notice period; (b) characteristics of the employer - size of the employer and industry 

type, with the hypothesis that larger awards were given for larger fimis due to their greater financial 

resources; (c) characteristics of the case - (i) year of the decision (1985 to 1987 versus 1985 to 

1990) rvith the hypothesis that ment decisions were related to greater awards due to trend 

observations; (ii) province, with B.C. and Ontario king the stronger economies expected to be 

related to p t e r  awards; (iii) occurrence of constructive dismissal, which tvzi hypothesized to be 

related to a longer period; and (iv) Rasons for the dismissal, measured by two variables, one related 

to economic factors and the other based on performance-rdated cnteria, which were expected to 

have no significant effect on the notice period; and (d) other factors relating to the decision, 

including unfavourable condition regarding availability of employment, existence of a rvritten 

contract, and situations where the employee was lured away h m  a previous employer, or where the 

employee had mitigated the losses and found other employment, which were hypothesized to have a 

positive relationship with the notice period. 

Results of the study showed that the number of months of notice awarded the plaintiff was 

strongly and positively related to the characteristics of the plaintiff, including occupational status 

and yem of xwice, as well as the existence of unfavourable employment opportunities. îhere was 

also evidence that a longer period of notice was essociated with larger employers, cases decided 

during the 1988 to 1990 period, and decisions h m  B.C. and Ontario. There was modest suppon 

that the period of notice was greater in cases where a written contract existed, mitigation efforts 

were made by the plaintiff, and the employee was lured away h m  a previously secunxi position. 

While many of the findings echoed those of the previous two studies, this snidy was important in 

that it showed the trend toward higher awards had not ceased, a firm's ability to pay might be an 

important decision factor, and provinces with stmng aonomies tend to give higher awafds. These 

fmdings seemed to show that while the plaintiffs characteristics d l  remained dominanî, 



organizationai and economic variables could also be important determinants. Overail, 66% of the 

notice variance wvas explaineci by the modeI. A drawback of this study is that some factors found to 

be significant in previous research were not included, e.g., age and salary. Omission of critical 

factors can have profound implications on ail the other effects. 

A study conducted by Liznick (1987) also attempted to statistically identiQ the 

determinants of reasonable notice. He used a mial1 sample size of 67 cases reported in Ontario 

behveen 1965 and 1987. Afier testing for the significance of the factors Iisted in the Bardal case, 

the year of temination, as well as various economic facton such as unemployment rates, inflation 

rate, and growvth in gross domestic product, he found that only length of service, job statu and 

salary were sipificant predicton. AAer the failure to prove the significance of the economic 

facton, the author concluded that it appeared only factors particular to the case situation were 

important. Due to the small sample size, lack of details given for the methodology, omission of 

potentially critical factors, oveaimplitication of the occupational classification, and its somewhat 

inconsistent R ~ U ~ U  as compared with the other three more rigorous empirical midies, the findings 

of this study should be taken as tentative. 

The above snidies, summarized in Table 2-1 for reference, pmvide a good basis for firther 

research. 



Table 2-1 
Summüry of Statistical Research on Reasonable Notice Period 

Title, Authors & Year 
"Reasonable Notice 
Criteria in Common Law 
Wrongtiil Dismissal 
Cases" 
McShane, Steven L 

"Predicting Reasonable 
Notice in Canadian 
WronglÙI Dismissal 
Cases" 
McShane, Steven L & 
McPhillips, David C 
(1 987) 

"The Deterrninants of 
Reasonable Notice in 
Canada Wrongfiil 
Dismissal Cases" 
Wagar, Terry H & 
Jourdain, Kathy A 
(1 992) 

"Wrongful Dismissal: 
Determinhg Reasonable 
Noticen 
Liaiick, Ti (1987) 

Sample 
199 published cases or 
summaries across 
Canada benveen Jan 
1960 to lun 1982 
(reduced number of 
cases for fi111 model) 

i38 published and 
unpublished cases in 
B.C. benveen Jan 
1980 to April 1986 
(reduced number of 
cases for hl1 mode!) 

177 pub tished cases 
and summaries across 
Canada between Jan 
1985 and Feb 1990 

67 published cases in 
Ontario between 1965 
and 1987 

Variables Used 
labour market condition 
quality of employee 
job status 
j â l q  

new job 
Iength of service 
year of decision 
sex of employee 
province (Alber tac  v. others) 
age 

length of service 
job status 
labour market condition 
employment cost 
year of decision 
sex (gender) of employee 
new job 
age 
salary 

occupational status 
length of service 
labour market condition 
size of employer 
province @ClOntario v. others) 
year of decision 
written contract 
mitigation 
lured into employment 
industr y 
constructive dismissal 
reason for dismissal 
(performance telated O ir not) 

Iength of service 
job statu - top executives 
satary 

training and experience 
size of employer 
sex of employee 
year of termination 
unemployment rate 
inflation rate 
p w t h  in GDP 

Findings 
p < 0.0s 
non-significant (ns) 
p < 0.00 1 (basic model) 
p < 0.00 t 

(R* = 0.66) 
significant 
si&ificant 
signifiant 
Ils 

ns 
LIS 
as 
OS 

ns 
L1S 



Although most of the important deteminants identified were consistent, there were a few whose 

effects were different across the studies. For e.uampIe, McShane (1983) did not find age to be 

significant while his later 1987 study with McPhiliips found the opposite. No explanation rvas 

offered for this important difference. Was it due to the sample, the province, the inctusion of 

different other factors or a shift in judgement? The studies aIso did not include al1 the potentially 

critical factors as suggested by legd literature or prior research. For example, the first hvo studies 

ignored organizational characteristics, the third did not include all of the individual level factors, 

and the fourth did not include the case-specific labour market condition and employee or 

organizational pe~onnance. Although the year of the decision was consistently found to be 

empirically significant in the first three studies, no reason for its association with the notice period 

has been advanced. The indication that the labour market factor was more significant in the Iater 

studies by McShane and McPhillips (1987) and Wagar and Jourdain (1992) tends to support the 

notion that there might be a greater emphasis on the extemal economy. 

Harris (1989) reporteci a study by Fisher and Goodfield (1988) which punued a line of 

quantitative mearch that is slightiy different h m  the above analyses. They conducted a cornputer 

analysis on their database of 7 12 cases covering the period h m  1960 to 1987 in al1 provinces other 

than Quebec. The cases were recorded under a nuniber of criteria, including, case name, year of 

service, position, title, age, sdary, notice period, case cite, province of case, court, judge, and year 

of decision. The most practical use of this database is the ease of retneving similar fact cases for 

reference. Their anaiysis by 6 occupational categories on twa groups of emptoyees - (a) age above 

45 with over 10 years' service and (b) age beIow 45 with less than 10 years' semice - indicated 

notice periods had g e n d l y  increased for the period "1985 and &ern for employees in p u p  (a) 

with the exception of the foreman and lower management category. Young profcssionals in gmup 

@) were also awmied higher awards in the latter pMod. The d e n  suggested that this illustrated 

the courtsr acceptance of the fict that even people with professionai qualifications c m  have an 



increasingly dificuIt time obtaining employment a h  dismissal. Overall, the notice periods for 

both groups increased by 14% for the latter period but since the change has benefited monty the 

older long-term ernployees, there seemed to be a clear recognition that age and seniority were more 

important factors than in the past. 

The study also rebutted the common belief of the " d e  of thumb" formu ta which consists of 

anywhere h m  a week to a month per year of service depending on the position, although there 

appeared some evidence that the one month per year rule applied more to cases between 8 to 13 

years of service. As the xniority began to exceed 12 years of service, the notice period did not 

keep up using the one month per year rule. 

A cornparison between the decisions in B.C. and Ontario indicated, overall, no more 

favourable awards were given in B.C. than in Ontario, although there existed some variations 

behveen the provinces in pnting awards to different categories of employees. 

Rather than reviewing court cases, Eüghts Associates conducted a survey on severance 

policy involving 402 human resource and other executives across Canada (Raices, 1992). They 

reported a variety of issues including the status of severance policies, specifications of severance 

policies, benefits included in severance packages, relationship between severance policies and 

litigation, snd funue status of severance. Fomal policies were found to be almost a standard 

practice (71%) in organizations with mon than 5.000 employees. The majority of the respondents 

(53%) had been involveci in litigation on the subject of employee sept ion.  Of the total 175 

organizations that were targeted for litigation, 75% did not include a written description of their 

severance policy in the company's personnel manual Ninety-eight percent of the respondents used 

years of s e ~ c e  in the calculations of severance followed by 74% using position, 63% using salary, 

60% using sge, and 48% using the feaSOn for temination. It is not clear h m  the nwey whetha 

the severance bene- were m d  in tams of dollars or length of notice periods. 

In a more ment study, Rights Associates (1996) confinneci that y m  of service, position, 



age, and reason for separation continued to serve as the bases for severance compensation. 

Apparently, some general formulae were adopted by most of the 378 orpizations suweyed, with 

week, 2 weeks, or I month per year of service baing the most common fomulae. However, the 

month per year of service formula applied morp to department head ievels and above. Twenty-nine 

percent of the respondents reported making more pnerous severances in the past four years but the 

major@ did not. The report suggests that severance packages should be constantly benchmarked 

against market practice and jurisprudence. 

While the Rights Associates' studies have provided some usefid information to HR 

practitioners, the confirmation that a factor was used in a decision did not indicate the weight 

attached to it. Also, the finding fiom the first study that orgrninitions with written policies were 

less Iikely to have litigation could possibly be due to their better severance ternis related to their 

ability to pay, or that they had ample opportunity to thoroughly consider the relevant factors in 

severance decisions, rather than the fact that they had d e n  policies. On the positive side, the 

studies have shed light on the possibility that the factors considered by HR practitioners may not be 

the same as those of the lega1 professionals. For example, labour market conditions, generally said 

to be an important factor h m  the legal perspective, were not considered by the majority of HR 

respondents as a signifimt factor, while m n  for dismissal, not commonly viewed as a prominent 

factor in legal notice period decisions, was taken into account by almost half of the participants in 

the fm study and slightiy les in the second. 

To sumrnarize, thm have been only a handhl of Canadian quantitative studies that 

thoroughly address the issue of severance pay detemination. The limiteci number of factors used so 

far, inconsistencies in some of the factors' significance, apparent shitting trends identified in these 

studies, and the possible differences between the legai and HR penpectives impIy that a more up- 

t d t e  empiricai muty on bot. the le@ and HR perspective is needed. It is to this end that the 

current stuây is directed. 



Part A - The Legal Perspective 

Chapter 3 

Research Questions and Hypotheses 

Since an employee is paid wages for every day that hdshe works, the central question is 

why there is a need to compensate the employee in the event of involuntary separation. The courts 

in Canada strictly interpret the situation as one that is in bmch of the indefmite contract terni, 

resulting in compensation. This is in sharp contrast to the employment "at will" concept that is 

common in the U.S. (Weinstein, 1993). Apparently, the presumption of an indefinite term has arisen 

out of the rights paradigm rather than the eficiency paradigm. The former puts a premium on the 

employee's dignity and autonomy while the latter on the employer's fitedom to punue profitability 

(Engiand, 1995). 

In general, most of the typical severance pay deteminants are believed to relate to the 

degree of dificulty in finding alternative employment. Other factors such as mitigation and 

relocation have ken  hcluded for various reasons basicdly due to what is seen to be fair by the 

courts. R is apparent that there is more to the p t i n g  of a notice p e n d  based simply on an 

estimate of the t h e  requiml for the employee to obtain a sirnilar job. There is, however, an 

obvious Iack of a oieoretical or empiricai basis that can help understand the decision criteria The 

problem may be attributable to, as Pomer (1995: 20) note& the likely situation that rnost legal 

decision makers "still believe that demonsûably correct ... 8 1 1 ~ ~ ~ s  to most legal questions ... cm k 

found by rrasoning h m  authoritative texts, either legislative enactments or judicial decisions, and 

therefore without recourse to the theones, data, insights, or empical methods of the social 

sciences, or to personal or politicai values? R o b  (199527878), in aoaiyPng the legai reasoning h 

relation to the chamter of employment issue, marked "[tlhe case law reveals a level of legai 

rawning that is uncritical, nonscientific, and quite mcouvincing" and suggested the courts should 



find better justifications. In a sirnilar vein, England (1996:131) noted that the '-determination of 

common law "reasonable" notice periods is notoriously unpredicbble." Apparently, there is an 

obvious need for empiricai work on legal decisions and the development of a theoretical h e w o r k  

ta help understand and predict the decisions. 

The empirical analysis of this first part of the study wilt take a pnctical approach to 

identitjr the deteminants and their contributions to the notice decision. Contributions towards 

theory on notice decisions will corne in the second part of this paper. Interviews with the HR 

practitionen suggested that a multi-theoretical framewvork is appropriate for the complex decisions 

they are making. Such a framewvork will be proposed and tested. It is hoped that the theories 

developed in the second part will not only help explain the HR decisions, but also pmvide a 

reference point to which the legal field may start directing its attention. 

In the following analysis, potentially important factors will be examined. Those suggested 

by legal literature and by prior research, including those factors such as mitigation efforts and hiring 

circumstances that do not relate directly to employability, will be studied. The goal is to provide a 

more comprehensive and upto-date analysis which not only will help to understand the past Iegal 

determination of notice periods, but will also serve as the basis for the survey framework in the 

second part of the study on the HR perspective. The factors under study can be brosdly classified 

into four categories, namely, individual factors, macri)-economic factors, organizational factors, and 

othet factors not related to the above three categories. 

individual fbctors 

Individual level factors relate to the terminated employee's characteristics. Such factors 

have been we11 addressed in prior empirid research (e.g., McShane, 1983; McShane and 

McPhillips, 1987). These studies have shcwn that many Individual kvcl fictors such as length of 

service, sge, job status, and salary, were significant m severance pay decisions. Lm& of semice 

was, by fa, the most prominent detenninant. Athough job status and d a r y  may both be proxies for 



the character of employment, it is expected that salary can k an important factor even fier 

controlling for the effect of the position level. This follow because within an occupational level, 

there is a salary range. Jw as higher occupational level is expected to be associated with a longer 

notice period, people with a higher salary within the range are expected to be asswiated with a 

longer notice. Both McShane and McPhillips (1987) and Wagar and Jourdain (1992) also found 

hiring circumstances, such as an employee's necessiîy to relocate for a job or an employee king 

lumi away fiom a previous secured employment, to be important. 

Ali of these individual level factors found to be important in the above midies have also 

been recognized in the legal Iiterature (e.g., Mole, 1990; Levitt, 1992). As such, it is expected that 

these factors would continue to be relevant factors to consider in the decision process. Hence, 

H-Al: Al1 else equal, the notice period awarded by courts is positively related to the 

a ffected em plo yee's 

9 length o f  service 

ii) age 

iii) occupational leve1 

iv) salary 

v) special hiring circumstances, i.e, necessity to relocate or having been 

enticed away from P secureà employment 

Among the prior empincal work already discussed, McShane's 1983 study was the only 

one that included the factor of employee perfomtance (or quality of employee). Although no 

signifiant relationship was found, the m i t  was in the direction predictd Since then are! 

indications h m  the legai literatuie (e.g., see factors 5, 11, 12, 13 in Appendix Il) that good 

performance has influenceci notice decisions, it is pcedicted that good pnfomiance will have a 

positive relationship with the notice period. At the other end, bad performance or near causes have 

been found in some court decisions as to Iower the notice period, especiaily kfore the 1998 



Supreme Court decision (Dowling v. Halifax (City), 33 Canadian Cases on Emdoment Law (Id) 

239) which evenmally clarified the controversy by dimpding "near caws". As the decisions 

analyzed were for year 1996 and before, it could niIl be expected that, 

H-A2: Al1 else equal, the notice p e n d  awarded by courts is positlvety related to good 

employee performance and negatively to bad employee peflormance. 

Both the legal literature and Wagar and Jourdain (1992) have indicated that the lack of 

mitigation on the part of the employee, such as failing to actively find alternative emplopent or 

rehising to take up a new comparable job, should be associated with a reduced notice period. On 

the other hand, diligent efforts made to mitigate one's losses in the event of termination may be 

expected to have a positive influence on the decision, especially when it may reflect both on the 

employee's qualiry of performance and on the unfavourable condition of the labour market for the 

employee. Hence, 

H-A3: AN else equal, the notice period awarded by the courts is positiveiy related to 

diligent mitigation efforts made on the employee's part, and negatively to a 

lack of mitigation efforts. 

Pnor research by McShane ( 1983 and 1987) and Limick ( 1987) included xxlgender of the 

employee as a conml variable in their analyses. Although this factor has not been proven 

statistically significant in these prior studies, other studies on legal issues involving arbitration 

decisions (e-g., Bemmels, 1988% 1988b and 1991) have found that the gender of the employee 

could be an important faaor. Moreover, there is ample evidence h m  prior nxerch that gender 

diffmnces exist in the areas of employee compensation, including salary and benefits (e-g, Bielby 

and Baron, 1986; Olson and Frieze, 1987; and Stroh, Brett, and ReilIy, 1992)- ït is, therefore, 

important to hclude the gender variable m the c m t  anatysis as a control variable due to its 

possible influence. 

Macrc+economic factors 



Turning to macro-econornic factors, later ernpirical studies indicated some shifting trends. 

For emple ,  McShane and McPhillips (1987) showed that the positive relationship between an 

unfkvourable labour market and notice had become more significant, the significance of rvhich was 

also confirmed by Wagar and Jourdain (1992). One drawback of these studies was that the labour 

market condition was expressed as a dichotomous vanable (McShane, 1983; McShane and 

McPhillips, 1987; and Wagar and Jourdain, 1992). Cases were classifieci a s  to whether a remark 

was made by the judge in the decision regarding the tightness of the labour market This is 

regarded as a weak indicator because it is possible that a judge may have considered the 

unfavourable labour market without mentioning it. Another weakness lies in the dichotomous 

nature of the variable because of its inability to reflect the impact of differential degrees of 

tightness. A better indicator rnight be the relevant unemployment rate in the geographical area. 

Although rnany judges mentioned that their decisions took into consideration the ease of finding 

alternative employment, usually no clear indication was given as to their references. However, in a 

ment case decision, Cronk v. Canadian Ceneral Insurance Company ([1994] 6 Canadian Cases on 

Emdovment Law (2d) 15 (Ontario General Division)), it was clear that Judge Macpherson did take 

note of the unemployment rate arnong people of different training and educational backgrounds. It 

is also noted that judges are allowed to take judicial notice of the general economic condition. 

While they may not be expected to be aware of the specific unemployment rate for every indwûy 

or occupation, the general provincial unemployment rate should be comrnon knowledge. With die 

emphasis of the "availability of alternative ernployment" criterion among al1 Bardal case followers 

and the fact that the unemployment rate is a good indicator of the difficulty of finding alternative 

empIoymen& one may expect that whether consciousiy or ntbconsciousiy, judges take into 

consideration such a factor. Therefore, 

H44: AU eise quai, the higher the unemployment rate, the longer the notice period 

awarded by the courts. 



To capture situations where the spcific job of the plainriff is very specialized and the 

scarcity of alternative employrnent may not be appmpriately nflecred by the general unemployment 

rate, it would still be necessary to include in the analysis the case-specitic labour market factor as 

acknowledged by the judges. Hence, 

H-AS: Al1 eIse equal, the notice period awanled by the courts will be longer when the 

labour market condition is unfavourable to the ern ployee. 

Oreanizational factors 

Courts have long identified the need to balance the interests of both employees and 

employets (te: Latarowicz v. Orenda Engines, il9611 Ontario Rewrts 141; Bohemier v. Stonval 

International Inc. [1983] 40 Ontario Reports (2d) 264) although the inclination seems to be more on 

the side of the rights of the employee (England, 1995). Legal literature (e.g., Mole, 1990, Levitt, 

1992) has confirmed that in some circumstances, f m s  in economic trouble not caused by their oivn 

fault had ~ceived some favourable considenition in setting the notice peiod. Swift (1983) also 

suggested that some termination lawyers believed recessions tended to soften the court's 

traditionally unsympathetic attitude to organizations. In other words, the organizations' need to 

reduce cost in a competitive situation to maintain financial viability should not be overlooked. 

Wagar and Jourdain (1992) also found that size of the employer, suggested to be an indicator of a 

firm's ability to pay, had a modest positive relation with the notice period. Al1 these imply that the 

financial situation of the employer may have a role to play in the legal notice decisions. With al1 

the pressures h m  global cornpetition, deregdation, economic mesion, and availability of cost- 

saving technologies in the 1990s, strategic or reactive organizational ~sponses by stan reduction 

have bmi almost regmieci by organizatiom as inevitable in many circumstances. If legai decision- 

rnakers are responsive to the cbanging economic situation and organaational needs, it is probable 

such an organizational fâctor will be significant Hence, 

H46: AU e k  quai, the notice period awarùed by the courts rsül be shorter when 



the organhtion's financial perfomtance is poor. 

m e r  factors 

Ernpitical findings (e.g., McShane, 1983; and Wagar and Jourdain, 1992) have conciuded 

that longer notice periods were positively aswciated with the year of the decision. The later the 

year of the decision, the higher tended to be the award. There has k e n  no particular rationale given 

for this finding. Was this nflecting a shiA in values of the judges or of society, or other systematic 

changes in external conditions such as the economic situation which had not k e n  included in the 

studies? A look at the pends of study and their relation to the external environment may be 

warranted. 

The first study (Mcshane, 1983) covered 1960 to 1982 d u h g  which iime the 

unemployment rate had generally ken on the rise, with some minor fluctuations (Statistics Canada 

Catalogue No. 7 1-20 1-XPB and 71-20 1 Annual)). For the second study (McShane and McPhillip, 

1987) covering 1980 to early 1986, although the unemployment rate slightly decreased after 

reaching its peak in 1983, the decline was ~latively little as compared with the drastic increase 

dunng the earlier period. Momver, it is monable to expect sorne time lag in that the judges 

likely made the decision based on the unemployment condition at the time of temination which 

was earlier than the award decision date. The third study (Wagar and Jourdain, 1992), which 

covered a relatively short p e n d  h m  1985 to early 1990 coincided with a period of a rather stable 

unemployment rate, and ended pnor to the recession in the 1990s. So we do not know what the 

longer-terni eff- of the year of the decision fhctor would be when perïods of big fluctuations or 

large decline in unemployment are involved. 

The above discussion suggests that the signifiant findings of the year of the decision have 

meiveci linle explanatiou and may well be due to other factors excludeci fiwn the analyses, 

possibly, the unemployment situation. Firrther, it is understandable that (a) the notice p * o d  canwt 

forever continue to rise without a good reason; (b) courts tend to place an upper Iimit on the notices, 



and (c) the interest of the employer might be receiving increasing attention. In McShane and 

McPhiltips' (1987) study, year of decision was only marginaIly significant and the authors 

suggested it was possible that the trend towards higher awrds had stopped. They also cited that an 

increasing number of trial judges had commented that certain decisions were on the high side (e-g ... 

Anari et. al. v. B. C. Hydro [1986] 4 Western Weekly Review 123; Hunter v. Nonhwourd Pulp and 

Timber Ltd., [ l985] 62 B.C. Law Review 367). Excessive notice periods have continued to receive 

criticism (Ames, 1994; Fisher, 1994). In a more recent Manitoba Court of Appeal decision, (Weibe 

v. Central Transport Refrigeration (Man) Ltd., un~ported; May 13, 1994, No. AI-93-30-0 I200), 

Iudge Roach said "1 do not understand why when the principles to be applied to determining 

reasonable notice remain constant the amount of time detenined should be significantly larger than 

it was in the past." Therefore, it is necessary to include the year of the decision in the current 

analysis to determine if the previous findiogs of significance are still valid. 

 the^ are also reasons to believe that there may be some industry differences in the 

decision because of the nature or character of employment. For example, in the construction 

industry where mobility is hi& and seasonal layoffs are normally expected, the notice periods 

awarded may be generaliy lower than those of other indumies. Aiso, indushies involving mostly 

large playen, e.g, government and quasi-government organizations, may tend to have larger 

awmis, possibly due to their greater ability to pay. Hence, 

H-A7: Ail eke equal, there exbt industry dinerenca in the notice period decisions 

awarded by the courts, with the constriiction industry associated with a short 

notice period and governrnent/quasi-government orguiirations assoeiated 

with a longer notice period. 



Chapter 4 

Data and Methodology 

Data source 

As this study will compare the legal and HR perspectives, it is important that this part of 

the analysis is conducted on decisions in the same province as that in which the HR survey in the 

second part will be done. In this situation, the province of Alberta is xlected due to (a) the 

geographical advantage of contacting HR practitioners; (b) the financial conmaints of conductinp a 

large scale Canada-wide survey for this exploratory midy, and (c) the promise of support h m  the 

bvo HR professional associations in Alberta. A total of 132 cases on wrongful dismissai in 

Alberta decided between 1970 and 1996 are included in the current analysis. This time period 

was chosen because of the lack of Alberta published reports before that time. These cases are 

reported in various publications including the Alberta Report, A Iberto Law Report. Canadian 

Cases on Employment Law. Western WeekIy Report, as well as the LInreported Alberta Decisions 

held in the University of Alberta Law Library. In locating these cases, the Canadian 

Abridgemenr (2nd ed. Vol. R14A September 1996 reissue and R14A Supplernent by Carswell 

Thomson Pmfessional Publishing), an index with case summanes and reference to the published 

reports, was used as the main source of reference. According to the publisher of the Cmaciiun 

Abridgement, its case digests "comprise a comprehensive collection of case digests, or 

summaries, of Canadian legal decisions ... you can find digests of virtually every reported 

decision of Canadian courts or administrative tribunals." AI1 the summary cases under the section 

"Employment Law - Termination* were read. The detailed reported decisions were referred to 

and included in the analysis when they fit the following criteria: 

Decisions wliere a reasonable notice period had been awarded for wrongfùl dismissal 

which could be under the sub-categones of "notice period", "just cause" or "constructive 



dismissal" and other relevant topics, 

Decisions were not made based on a specific contract length (reasonable notice period 

for these cases would be the duration between the termination and the contnct expil  

date), 

Decisions were not related to a union-sening where a collective agreement is in place 

(common Iaw is not appl icabIe), 

Decisions were not made based on a specific contract termination provision, 

Decisions were not made in relation to a statutory provision on termination. 

Reports included fundamental details, Le. at lest with information on the length of the 

notice period (or a lump sum that can be converted to a notice period by some 

calculations), and the length of service (the most critical factor as empirically proven 

previously.) 

In all, 100 reported cases were found using the Cmiadm Abridgement index. These 

included 6 situations for which no wrongful dismissal was found (either there was just cause or 

no valid termination by the employer) but the judge gave a provisional reasonable notice pend  

in case wrongful dismissal wvould be found by higher courts. Where a lowver court decision had 

been ovenurned by a higher court, the decision of the higher court was used as it reprexnts the 

final decision, provided that it was given prior to the end of 1996. 

The Conadan Abridgement does not include unreported cases unless they involve the 

court of appeal decisions after 1987. On occasions, it was also noted that cases with reasonable 

notice penods were included in some reported publications but were not found under the 

Termination section of the Cmadian Abridgement index. They could have been missed or 

reported in the index under other categones. To supplement these minor deficiencies, the 

Alberta Deckions, which gives summaries of selected published and unpublished cases, was 

used. (Alberta Decisions has only been available since 1973 .) As a result, 13 additional reported 



cases and 13 unreponed cases were identified and the detaiIed decisions studied. Six more cases 

not included in the Conudim .-fbridgemenr or Alberta Decisions were added as the' w-ere noted 

in other iegal Iiterature to involve notice penods (Harris, 1989). 

The relevant cases were read and their contents analyzed and coded in accordance ~ v i t h  

the variable descriptions given in the next section. 

Regression Variables 

Linear regression analysis was used to analyze the data. The variables involved and the 

coding descriptions are sumrnarized in Table 4-1 below. The dependent variable, NOTICE, is 

the length of the reasonable notice penod awarded in number of months. The other variables are 

explanatory variables. Variable names are shown in all-capital letters. It should be noted that 

there were many technical considerations in defining the variables and coding them. Details of 

how these concerns were addressed are described in Appendix III. 



Table 4-1 
Explanatory Variables for Regression Analyses 

Variab le 

AGE 

OCCCD 

LN-SERV 

SEX 

GDPEW 

BDPERF 

M X L K  

MTG-GD 

ORGBD 

HIRING 

Description 

age of the employee measured in years 

occupational code of the emptoyee rneasured on a scale of 1 to 4 as follows: 
1 for clericaVsales/manua1 workers 
2 for supervisor or senior clerical and equivalent 
3 for professionals. junior and middle management 
4 for senior management 

(For details of the classification descriptions, see Appendix III) 

salary of the employee. including commission, converted to 1996 constant dollar 
term using the average weekly earnings index (Statistics Canada Catalog 72-20 1. 
72-202, and 72-002). with a natural log transformation to achieve a more normal 
shaped distribution required for regression analyses 

length of service of the employee measured in years. with a natunl log 
transformation to achieve a more normal shaped distribution required for 
regression analyses 

eender of the employee dichotomously coded 
u 

dummy variable for good performance as acknowtedged by the judge indicated 
by wordings as "exemplary", "excellent", %ery goodn, "very satisfactory", or 
"entirely satisfactory" 

dummy variable for bad performance as acknowledged by the judge indicated by 
wordings as "not cornmendabien or "not an exemplary but a compiaining 
employee" and situations where near causes were found or where just causes 
were found with provisional notice given 

dummy variable for lack of mitigation effom on the employee's part as 
acknowledged by the judge 

durnmy variable for diligent or excellent mitigation efforts on the employee's 
part as acknowiedged by the judge 

dummy variable for pwr organizational pedhnance as acknowledged by the 
judge 

dummy variable for the existence of speciai hiring circumstances - having k e n  
lured into employment or nlocated to take up the employment h m  which the 
employee was terminated 

dummy variable for poor labour market condition h m  the employee's 
perspective as acknowledged by the judge 



Table 4-1 (cont'd) 
Variables for Regression Analyses 

UAVE unemployment rate averaged over the period of one year around the time of 
termination (seasonally adjusted series in S tatistics Canada Catalog 7 1-20 1-XPB 
and 7 1-20 1 Annual) 

ND-1 dummy variable for manufachiring and trading industries 
MD-2 dummy variable for service industries 
MD-3 dummy variabIe for oil and gas and related industries 
MD_4 dummy variable for construction and related industries 
ND-5 dummy variable for governrnent or quasi-govemment organizations 

YEAR the last two digits of the year of the trial decision, or in the case of an appeal 
overturning the trial decision, the year of the appeal decision 

ES-GE a new variable for employee age that involves the estimation of missing age 
values by running a regression analysis of AGE on other significant explanatory 
variables (see Appendix III) 

EST-LSAL a new variable for employee salary that involves the estimation of missing 
naniral log of salary values by ninning a regression analysis of LNSAL-96 on 
the other significant explanatory variables (see Appendix DI) 



For the occupation and industry variables that involve subjective judment in the 

codings, reliability checks tvere done by having another rater do the codings independently. (The 

initial Cronbach's alpha for the occupational grouping was 0.91, v e q  much in line with that of 

McS hane's 1983 study.) Cases of disagreement were discussed and variable descriptions were 

refined until total agreement was achieved. Further information on these codings is given in 

Appendix DI. 

Due to a number of cases with missing values for AGE and LNSAL-96, regular hshvise 

deletion (Method 1) could only make use of 76 cases out of the total 132 cases. In view of the 

large nurnber of variables that need to be included and the small sample, an alternative method 

(Method II) using age and salary estimates for missing values was used. The estimates were 

obtained by regressing the variables, AGE and LNSAL-96, respectively on the other significant 

explanatory variables. Using this method, 128 out of 132 cases can be analyzed. The new 

variables with the missing value estimates are "EST-AGE" and "EST_LSALW. Pairwise deletion 

method (Method III) was also helpful to compare the results although the method has the 

dmwback of inconsistency resulting fiom the use of different cases to estimate different 

coefficients (Nomsis, 1993). A cross-validation comparing al1 three rnethods of analysis adds to 

the robustness of the study. 



Chapter 5 

Analyses, Findings and Discussion 

Analyses and Findings 

The descriptive statistics and the correlation matrix of all the variables are given in Table 

5- 1 and 5-2 respectively. 

Table 5-1 
Descriptive Statistics 

BDPERF 
GDPERF 
HlRlNG 
I ND-1 
IN0-2 
I ND-3 
IND-4 
I N D 3  
LABMKT 
LN-SERV 
LNSAL-96 
MTG-GD 
MTG-LK 
OCCCD 
ORGBD 
SEX 
UAVE 
YEAR 
EST-AGE 
EST-LSAi 
NOTlCE 
Valid N 
(iistwise) 

Minimum 
26.00 

.O0 

.O0 

.O0 

.O0 

.O0 

.O0 

.O0 

.O0 

.O0 
-3.26 
9.65 
.O0 
.O0 

1 .O0 
.O0 

1.00 
3.43 

70.00 
26.00 
9.65 
1 .O0 

Maximum 
65.00 

1 .O0 
1 .O0 
1 .O0 
1 .O0 
1 .O0 
1 .O0 
1 .O0 
1 .O0 
1 *O0 
3.76 

12.51 
1 .O0 
1 .O0 
4.00 
1 .O0 
2.00 

1 1.28 
96.00 
65.00 
1251 
24.00 

Std. 
Deviation 

9.3644 
.2395 
.4921 
.3091 
-4471 
-41 56 
,3524 
3 4 5  
3362 
.4829 

1.21 97 
SI81 
.4580 
-1916 
. W 8  
.3992 
.3808 

2.6095 
6.4895 
8.2879 

S079 
4.9699 
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Correlation results indicate that NOTICE is correlated significantly in the positive 

direction with LN-SERV, AGE, LNSAL-96, OCCCD, and LABMKT (pvalues = 0.001 or 

lower). NOTICE is also rnodetately positivety correlated with GDPERF (good performance) and 

IND-5 (govemment and quasi-govemment organizations) at p-values of 0.079 and 0.067 (two- 

tailed) respectively. When EST-AGE and EST-LSAL were used to replace AGE and 

LNSAL-96 in Method II, the correlations between NOTiCE and these estimated variables are 

basically the same as those for the original AGE and LNSAL-96 variables. 

In perfoming the multiple regession analyses, attention \vas paid to the influence 

diagnostics to identib the outliers. Since the purpose of the analyses is to undentand the 

determinants in normal circumstances and to heip in future prediction, outliers should be 

excluded from the analyses. Cases with a high Cook's D value (closer to 1) and studentized 

deleted residual greater than 121 were exarnined. As mentioned above, 3 methods of regression 

analyses were used to handle the missing value situation. Method 1 uses limvise deletion for the 

missing values, Method II involves the estimation method (Le., with AGE and LNSAL-96 

missing values estimated), and Method III involves painvise deletion. P was noted that the 

outliers related to each method might not be the same. 

Under the listwise deletion method (Method I), only 76 cases remained afker the missing 

value cases were taken out. One distinct outlier was identified and further excluded, leaving a 

total of 75 cases for the analyses. As for the estimation method (Methoci II), aRer a series of 

diagnostics, 5 outlying cases were excluded, leaving a total of 123 cases (132 les 4 cases not 

estimated and 5 outliea). Thex rame 5 cases were identified as outliea in the pairwise deletion 

method (Method III). (See Appendix N for brief descriptions ofthe outliers.) 

For each regmsion method, first a full mode1 was cun with NOTICE regressed on a11 the 

explanatory variables. As no prior research has confimKd any industry effects, a second rnodel 

was nm without these industry variables so as to d u c e  the number of explanatory variables. 



Thini, a reduced mode1 was mn with only the significant factors included. Table 5-3 shows the 

regression resu l ts. 



Constant 
AGE 
EST-AGE 
LNSAL-96 
EST-LSAL 
OCCCD 
LN-SERV 
LABMKT 
BDPERF 
GDPERF 
HIRMG 
MTG-GD 
MTG-LK 
ORGBD 
SEX 
UAVE 
YEAR 
IND-1 
MD-2 
MD-3 
MD-4 
MD-5 

R~ 
Adjusted R~ 

Table 5-3 
Unstandardized Regression Coefficients from 3 Methods of Analysis 

(Dependent Variable - NOTICE) 

Method 1 
(lisbvise deletion) 

Method II 
(listwise with estimation) 

(a) (b) (cl 
-3 1.73" -28.59- -2532" 

Method Ili 
bainvise deletion) 

(a) Full model with the industry variables 
(b) Partial model with al1 variables except the industry variables 
(c) Reduced model with only the most signifiant - AGEIEST-AGE, LN-SERV, OCCCD, 
LNSAL-96/'ST_LSAL, and LABMKT. 

Note: The total number of cases is 132. For Method 1, N=75 after removhg one outiier. For Method II 
and HI, 5 outlies were excludeci. 4 more cases were aiso excludeci in Methad II due to tbe dficulty in 
estimation when both AGE and LNSAL-96 values were missing, r d i n g  in N=123. 



In Table 5-3, the first cohmn of each method indicates a full mode!, the second a partial 

model excluding the industry variables, and the third a reduced model with only the significant 

variables. AGEEST - AGE, LNSALAL96/ESTLSAL, and LN-SERV are consistently significant 

at either p<0.001 or pc0.01 levels. OCCCD is also consistently significant in al1 the analyses 

except under the full model of Method 1 in which industry variables were included. In this case, 

the coefficient is still in the direction pndicted. It is noted that the inclusion of MD-4 in 

particular reduced the OCCCD coe~cient's significance. The reason might be that relative to 

the other industries, MD-4 (for construction) has a relatively larser proportion of ernployees in 

the lower occupational groupings. Therefore, when a relatively shon notice period was given, it 

could be due to the employee being in the construction industry or in the lower occupation levels. 

As such, the inclusion of the industry variable affected the OCCCD variable. In view of the 

small nurnber of cases for each industry and the relative instability of their coefficients across the 

methods, the significance of the industry variables will need fùrther comboration. Therefore, it 

wvould not be advisable to exclude the OCCCD in favour of the industry variables, especially 

given the literature and past research support for OCCCD. Furthemore, the fact that the re- 

running of any of the regressions without LNSAL-96, another indicator for the employment 

statu, always gives rise to very significant OCCCD coef'ftcients supports the inclusion of 

OCCCD in the reduced model. 

LABMKT is significant under the listwk deletion method without the industry 

variables. With the industry variables, it is moderately significant at pvalue of 0.056 ( 1-tailed). 

Since the listwise deletion is the most commonly adopted regression method, LABMKT is 

included in the reduced mode1 despite its non-significance under the other two models. 

Nonetheless, the coefficients of LABMKT in the various analyses al1 bear the uime positive sign. 

ARer the 5 variables in the reduced mode1 were identifie4 M e r  regesions were run 

with each of the other variables added one at a time to the model with those 5 variables- This is 



just another step to confirm that no other significant factors have ken missed. while keeping the 

number of variables low. The only additional variables found significant, again, are ND-4 and 

ND-5 under the listtvise deletion method, which indicates they may be significant. Although 

they were not found to be significant under the other methods, the effects have been consistent 

across methods in ternis of their direction. As mentioned above, there are very few cases for 

each of the industries analyzed. fherefore, further research will be needed to confirm such 

findings. 

The correlations matrix shows that UAVE and YEAR are highly correIated, For this 

reason, further regressions for the full models and the full models less industry variables were 

run with each of the hvo variables entered separately. These variables have negligible effects on 

the other variables. Neither of the two variables reached the required level of signi ficance for 

any of the regression methods. However, at least, the positive sign of the UAVE coefficients has 

k e n  consistent across the three methods. 

While GDPERF is correlated with NOTICE, it is no longer significant after controlling 

for al1 the 0 t h  variables. The sign of its coefficient across al1 the regression methods, though, 

remains positive. 

ORGBD was found to have consistent negative coeficients but the factor was not 

statistically sipificant at the 5% level. Similady, SEX was found to be non-significant although 

al1 of its coefficients bear the same positive sign. 

It was noted that then were not too many cases of special situations involving hiring, 

mitigation and bad performance, and none of these factors, HIRING, MTG-GD, and BDPERF, 

were found to be significant 

Overail, the modeis were able to explain the NOTICE variance very well, with an 

adjusted R~ ranging h m  0.71 to 0.79. Even the reduced models with the 5 variables, 

AGEST-AGE, LN-SERV, LNSAL-96/EST_LSAL, OCCCD, and LABMKT *ui explain 



around 75% of the variance. 

Next, interaction effects were examined arnong variables in the reduced models. 

Interaction variables were created for each combination of 2 facton (out of 5 facton), resulting 

in a total of 10 interaction variables. For example, the values of AGE and OCCCD for each case 

were multiplied together to form the value of the interaction variable A G O C C .  Since there 

has been no literatun or previous research that suggests specific effects, there is no prior 

assumption as to which interaction effects may exist, or which direction they will take. The 

stepwise regression method was used to select from the large number of interaction variables. 

Under the listwise deletion method, when 3 interaction variables were selected to be included in 

the model, only the main effect for LNSAL-96 remained. As interaction effects are not 

explainable independent of the main effects, these interaction effects were regarded as not adding 

to the explanatory power of the main effect models. Similar findings were obtained for the other 

two regression methods, that is, no significant interaction effects were found where the main 

effects remained significant. 

Genemlly, across the three methods, the coefficient signs and significance of the critical 

variables are comparable. It may be noticed that the coeficients of LNSAL-96 for Methods ii 

and iII are somewhat lower than those of Method 1. This is probably due to the fact that 

LNSAL-96 has a limited amount of variance and the differences in the coefficient magnitude 

were compensated by the changes in the constant term. Noting that the differences between the 

coeficients of the reduced models of Method 1 and II and of Method 1 and ïIl are 1.044 and 

1.089 rpspectively, if we multiply them by the rnean of LNSAL-96, which is 10.94, the results 

are 1 1.4 and 1 1.9 respectively. These numbers are very similar to the differences in the constant 

tenns be-n the m0dek in other words, despite the apparent differences in the coefficients of 

LNSAL-96 and the constant terms, dl thm reduced models give comparable resulîs in 

predicting notice period decisions, especially for an average case. 



Discussion 

Consistent with pnor studies, age, iength of service, and salaiy b e l  were found to be 

significant factors. The findings contirm that the longer the length of service, the greater the age or 

the higher the salary, the longer the notice period awded.  The employee's occupational level was 

also found to be significant in all but one of the analyses, indicating that a higher occupational level 

is also associateci with a longer notice period. Despite the correlation between occupational level 

and salary, both variables are significant. This shows that both variables are influential in the sense 

that within one occupational grouping, there is a salary difference and that employees with a higher 

salary in an occupational grouping still tend to get higher awards than their counterparts at a lower 

salary point. Alternatively, for two employees of the same salary, the one with a higher 

occupational level (probably one with more responsibilities) tends to get a higher award than the 

one at a lower level. The results, therefore, supported H-AI (i), (ii), (iii) and (iv), which propose a 

positive relation between the notice period, and length of service, age, occupational level, and salary 

respectiveiy. As for H-AI (v), or the presence of "lured into employment" or rrlocation on h i ~ g  to 

positively relate to the notice pend, the results do not lend support. The effect was found to be not 

even in the direction predicted. This is probably due tu the maIl number of cases involved in such 

hinng circumstances, chance occurrence, and the likelihood that such hinng factors are important in 

only cases where a temination occm within a very short time frame of hiring, 

H A 2  pfedicts that the notice award will be retated to employee performance. There is no 

statistically signifiant evidence at the 5% conventional level to show the relation although the good 

perfocmance (GDPERF) coefficients had a consistently positive sign. As there is a moderate 

positive cordation between this variable @value = 0.079, hwo tailed) and the notice period and 

listwise regesion nnilts (Method 1, coiumn O) give pvaîues as Iow as 0.08 to 0.10 (one-tailed) 

for GDPERF, hm>R studies may ~ i s h  to focus on this variable. Wth an apparent shifi in 

organizations towards efficiency, if the courts share any of such an organizationai view, this factor 



may gain significance over time. As for bad performance, there is no indication that this witl lead 

to the lowering of the notice period. In fact, the direction of the effect is opposite to the effect 

predicted. This could be due to the small number of cases involving bad performance, which might 

not have alIowed for the generation of stable and reliabte results. However, a more likely 

expianation may be that it reflects the courts' general attitude against taking the middle of the road 

approach. That is, employee performance should only affect the decision of whether there is just 

cause or not, and once just cause has noi been proven, the notice decision should be independent of 

employee performance. This is in line with the ultimate Supreme Court decision in (Dowling v. 

Halifax (City), 33 Canadian Cases on Em~lownent Law (2d) 239) that mled out the mie of "near 

cause" in notice period decisions. 

H-A3 relates to the effécts of mitigation efforts on the notice perd. Neither good 

mitigation efforts nor a lack of mitigation efforts was found to be signifiicantly related to the notice 

period. As the coeficients of good mitigation efforts actually have a sign contrary to prediction, it 

is likely that good mitigation efforts do not lead to any increase in notice. The mal1 number of 

cases involving special mitigation efforts, however, makes any findings tentative. Two of the three 

coefficients for lack of mitigation are negative, which is in the direction predicted, but they are not 

statisticaily sipificant Arnong the few pnor empirical midies, the mitigation factor had only been 

studied by Wagar and Jourdain (1992). in that study, it was found that employees who had 

mitigated their losses and obtained new employment were given higher notice a d .  The 

combining of the mitigation factor with fmding of new job fan lead to confbing results. The two 

factors cm be îndependent of each other. A person could have tried eveming to obtain a job 

without niccess. In McShane's two prior studies (1983 and 1987), fmding a new job was not found 

to be a significant fàctor. In sum, the efkt  of m*tigation effort on the notice period is still not clear 

and M e r  rsearch may k oecessafy. 

H-A4 specificaiiy Iooks at the dation of the unemployment rate on the notice period 



Despite the common beIief that the notice period should be related to the dificulty of findiny 

alternative employment and that unemployment rate is a good indicator of such a dificulty 

unemployment rate was not found to be a significant factor. Its direction \vas consistently positive, 

as that predicted. It shows that judges probably did not take note of the unemployment rate to any 

great extent. This rnay be due to the generality of the unemployment rate. Since most cases 

mentioned only the court location but not the e.xact Company location, applying the specific local 

unemployment rate for the analyses was not feasible. It is also possible that since judges are monly 

in large cities, they may not know the specific local unemployment rates that should be applicable 

for the rural area cases. As the overall unemployment rate for the province rnight be regarded as too 

general, judges might tend to rely on case-specific situations as presented by the parties such as how 

many comparable jobs have been advertised and how many jobs the employee has applied for and 

been tumed down. In this regard, it is not surprising to find suppon for H-AS. As predicted by this 

hypothesis, the variable LABMKT, which captures the case-specific labour market situation as 

revealed by the judges comrnents and other evidence presented (see Appendix iii for detailed 

description), is sipificant. YeG as compared with the pnor research wok, which suggests that this 

factor was gaining significance, the findings here seem to suggest ohenvise- LABMKT was only 

found to be marginally significant under the listwk deletion method and non-significant under the 

other methods. As the labour market condition is ofien assoçiated with the economy, it is iikely that 

a poor labour market exists alongside a business downhrni. According to the nghts paradigm, the 

notice pMod is a nght of the terminateci employee that should be quite independent of the 

company's situation, and therefore, LABMKT should be a very significant &or. However, if 

judges consider the efficiency paradigm and look into the organization's h c i a l  weli-king to 

grant the award, the award could be lower m a poor economic situation which may not be always 

separable h m  a pwr labour market condition. In thk analysis, while an attempt has been made to 

control for the efféct of organizational performance (in terms of bad financial situation)? there are 



still limitations such as if the judges did consider the organizational performance criteria but did not 

make it explicit in their comment.. In the finire, if a shift h m  the rights to the eficiency paradigm 

occurs, LABMKT is likely to becorne a less significant factor. 

Related to the discussion in the a b v e  paragaph is H-A6 which involves the bad 

organizational performance factor. If an organization is in financial trouble, it is expected that 

there might be some relief in its severance obligation, as some court decisions were known to have 

taken such a position. Here, though the factor does not reach statistical significance, its coefficients 

have been consistently in the direction predicted. No previous research has included this factor 

before. It would be interesting to x e  if there is any developing trend in this area. Further research 

may address this. 

K A 7  hypothesizes that there are industry differences for the notice decision. More 

specifically, for the construction industry where there are seasonal fluctuations and employment is 

usually viewed to be of a Iess permanent nature, the notice period is expected to be lower. 

Conversely, a higher notice award is expected for government and quasi-government organizations 

which are usually fairly large, and unlike private organizations, are less likely to have ability-to-pay 

problems. In the analyses, while the construction industry was found to be associated with a shorter 

notice period and govemmnit and quasi-govemment organizations with a longer notice period 

under the listwise deletion method, the same conclusion cannot be drawn h m  the other two 

methods. In view of the limiteci nurnber of cases for each industry, the fmdings highlight some 

possible industry differences. These, howewr, will q u k  M e r  comboration. 

included in the analysis are coutrol variables relathg to the yeat of the decision and 

employee's sex. Prior ~search (McShme, 1983; Wagar and Jourdain., 1992) has indicated h t  later 

decisions w m  associated with higher awards. However, th= are no explanations for such 

increases as it is the notice periods, not the absolute xverance amounts that tm beiug looked at and 

they should not be iafluenced by inflation. There are also a number of reasons, as mentioned in the 



hypothesis section, to believe that the upward trend, if any, should have stopped. Findings here 

provide no evidence of any incteasing trend at ail. The year of the decision factor is not significant 

nor does it have a consistent sign when the unemployment rate is inciuded, However, when the 

unemployment rate is excluded, the coefficient of the year of the decision factor becomes 

consistently positive, though not to the extent of king natistically significant This finding 

supports the proposition that the significance of the year of the decision variable found in pnor 

studies might have ken due to the omission of the unemployment rate factor. So, it is probably the 

macroseonomic unemployment situation that should have maîtered rather than the year of the 

decision pet se. 

Sirnilar to prior research, sex of the ernployee was found to be non-significant. If one has 

been expecting that there was discrimination against the female gender in the court decisions, the 

consistent positive sign of the coefficients (which means the notice period is more in favour of the 

female gender) should disconfirm the belief of such a sex discrimination. 

In sum, similar to pnor research, length of service, age, salary, and occupational level were 

identified as significant factors. The labour market condition is marginally significant whereas the 

unemployment rate is not. Contrary to previous studies, year of the decision is not a critical factor. 

There also seem to be industry differences especially for the construction induûy, and govemrnent 

and quasi-govemment organizations. The consistent directions of the factors relating to good 

employee performance and organizational performance suggest that these factors should be fûrther 

rwearched as there is the potential that they may gain significance with possible shift towards 

efficiency concerns. Overall, there are a nurnber of i n t e d g  variables king studied here but due 

to the limited number of cases, futurr research dong these lines is necessaryecessary For the present study, 

the 5 facturs in the Rd& mode1 axe, no doubt, identlfied as the most significant factucs 

determining the notice period decisions in Alberta for the period under midy. These factors are 

therefo~ incorporateci in the constniction of the w e y  for the second part ofthis study. 



Part B - Human Resource Perspective 

Chapter 6 

Conceptual Framework 

Aithough Iitigation cases may seem to have been on the rise, most dismissal cases do no< 

end up in courts (Rights Associates, 1996; Sooklal, 1987). They are settled directly by negotiations 

between the parties or settled out-of-court before a hearing. Therefore, an analysis of only the court 

decision presents only part of the picture of wrongful dismissal and human resource practitioners' 

severance compensation decisions actually affect most teminated employees more direct-. So far, 

empirical work on practitioner decisions regarding notice period determination has k e n  done 

mostly by consultants, oflen involving only a list of facton and percentages of practitioners using 

such facton. Little is known about their decision criteria, the rationale, and the weighting of the 

various deteminants in their decision. Although the reports rnay also outline some general 

formulae used, very few factors are usually involved, and as such, there is a lack of 

comprehensiveness. This study intends to make a pioneenng attempt to fil1 the void and explore 

these areas. Without any systematic theoretical or empirical research in this human resource ma, 

thece is really no readily available conceptual h e w o r k  that can be "plugged-into" this part of the 

midy. Therefore, in this chapter, such a fiamework will be developed. 

If one considers that the detemination of notice p e n d  is a complex decision from the 

Iegal perspective, it is bound to be more so in an organizational setting h m  the HR perspective. 

The legal perspective presented above is likely to be only one of the many facets that may 

influence the HR decisions. Mitroff (l983:xii) considers that mal life problems in organizations 

have many dimensions, many forces are at work and many diffennt vaiues in conflict For 

example, a manager must deal simultaneously with distant extemal forces (stakeholders) and 

deep interna1 penonsl forces, al1 reflecting aspects of the past, presenc and nitirre. Severance 



compensation policies obviously fall with in this category of real life organizational pro blems that 

are affected by many forces and have wide implications. It is therefore, very unlikely that a 

simple theory could suffice to hlly explain such circumstances and a multi-thearetical approach 

is probably more appropriate. Diesing (1962) suggests four different types of rationality in 

decision-making, narnely, (1) social, (2) Iegal, (3) political, and (4) economic. In the following 

theoretical discussions, similar broad approaches relevant to the severance policy will be used. 

These approaches relate to four aspects - legal, economidfinancial, social, and individual 

decision-maken' characteristics. It should be noted that while theones under each approach may 

have different emphases, they may not be mutually exclusive of each other. It is possible that 

some decision criteria c m  be sirnultaneously explained by more than one theoretical perspective. 

Since this part of the research on HR decision is exploratory in nature, it is important that 

the hypotheses are set not only with theoretical support, but also based on qualitative infomation 

supplied by HR practitioners in mal life settings. The latter information was obtained by semi- 

stntcnired interviews with 13 HR practitioners in various industries, including, manufachiring, 

construction, oil and gas, consulting, mining, financial services retail, public utility, 

biochemical, and forestry. They had HR experience ranging from 3 to over 40 years, with the 

majority at 10 or more yean and holding senior positions, e-g., directon and regional managers. 

Although it is a convenience sample out of Edmonton, they can be regarded as generally 

representative of the HR managerial population due to their diverse backgrounds, both in terms 

of indutry and experience. The pucpose of the interviews wss to se+ whai these practitioners 

consider as important deteminants in their severance compensation decisions so that potentially 

critical factors would not be missed in the analysis. In detennining the number of in t e~ews ,  

consideration gR.En not only to the n u m k  of major industries that should k represented, 

but also to when the interview information reached a "saturation point", i.e, when the latest 

interviews did not Sem to provide additional important pieces of infomation. 



Having hypotheses established based on both theory and preliminary qualitative 

information rather than theory alone is believed to be a more comprehensive approach that can 

Iead to better understanding of the relationships, especially when this HR severance 

compensation perspective has not been ngorously researched. In the following discussion of the 

theoretical approaches, comments h m  practitioners that are relevant to the theory or factors 

being discussed will be incorporated as appmpriate. 

Legaf Approach 

In the previous analysis of legal literature and common-law court cases, it was found that 

among the various potential facton that may influence severance notice periods, the length of 

service, occupational level, salary, age, and labour market condition are critical determinants. [t 

is expected that HR practitionen must take into consideration the legal requirements in order to 

avoid any potential costly Iitigations. According to Bies and Tyler (1993), managers in 

organizations are confionting what many perceive as a "litigation mentality" in today's 

workplace. There have been observations across functional areas in diverse organizational 

settings supporting the notion that organizations are becorning more legalistic and that legal 

considerations are receiving more attention and more weight in organizational decision-making 

(Sitkin and Bies, 1994). In the interviews with HR practitioners, most expmsed their knowledge 

and concem with legal precedents. Legal counsellhg was also sought by the majority of the 

interviewees especially for cases involving larger arnounts of settlement. One practitioner 

surnrnarized the fundamental importance of the legai aspect by saying, ïrnderpinning it al1 [is, 

the set of decision criteria] is to meet basic legal requirements." As such, it is hypothesized that: 

H-BI: Ali else quai,  (a) length of service, @) age, (c) occupationai level, (d) salary, 

and (e) 11sbour market condition, arc criticai facton ander the ER penpectiw. 

Although Iegal considerations deserve much attention, overemphasis on the legai 

acceptability in decision-making can sometimes be at the expense ofother important criteria such 



as economic, humanistic, and the Iike (Sitkin and Bies, 1994). For example, strict rule and 

precedents-adherence restricts managerial discretion that may be required in response to a 

changing environment for p a t e r  eficiency and effectiveness. Besides, when managerial 

decisions are dominated increasingly by a concem for what is "legaln at the expense of 

humanistic and social considerations, such as justice and faimess, it gives rise to a paradoxical 

situation of "law without justice" (B";,t+ Sdwards and Ringleb, 1992; Ewing, 1989.) Therefore, 

it is important to undentand that there are other important criteria for decision-making in 

organizations in addition to the legal considerations. Below are some of the other decision 

approaches. 

Econornic and Financial Approach 

Vanous economic and financial theories may be applicable to severance compensation 

decisions. 

Cornenefit O~timization 

Under the economic rationality, decision-maken are generally regarded as rnaximizers of 

retums and rninimizea of transaction costs. Economic effifiency is pararnount. For example, 

transaction cost theory assumes eficiency ovenides equity, distribution, and use- and abuseof 

private power (Miller, 1993: 1049). Accordingly, economically rational decision-maken would 

view severance compensation as an economic exchange and pursue cost rninimization in the 

transaction. Swift (1983) suggests that the severance compensation offered by organizations may 

be the expected value of the court senlement l e s  the litigation cos& to the employee. Although 

KR practitioners interviewed generally considered their severance decisions generous, there is 

some support for Swift's proposition. One practitioner actually did not hesitate to admit that the 

formula they tended to use uas a little iess than what the employee would get if they had gone to 

court, but not so much les  that it would cause the employee to litigate. Accordingly, it can be 

expected that: 



H-Bt: Al1 else equal, the notice period awarded by the HR practitioners wiIl be 

shorter than that awarded by the courts in a given circumstance. 

Risk and expected values are integral elements in economic decisions. Decision-makers 

will choose the option that will give the greatest expected retum. Expected return or expected 

cost, in mm, is dependent on the probability or risk of certain occurrences. In severance 

compensation, HR practitioners are generally aware of the large amount of money and tirne that 

litigation may take, as revealed by the interviewees' comments. It can be expected that if the 

perceived risk of litigation is high and practitioners can have a choice of giving a higher or lower 

award, they would opt for the higher award to reduce the risk of potential Iitigation. WhiIe sorne 

HR interviewees were confident that their settlement offers were generally fair and reasonable 

enough that they should not be influenced by the level of risk of litigation, others agreed that 

severance compensation \vas, nonetheless, a business decision, and if increasing the notice award 

by a slight margin was going to reduce the risk of conly litigation, they would do so. Quite a few 

interviewees agreed thar it was a balance between one's principle and business, and one went 

fiirther to acknowledge that "at the end of the day, it does corne d o m  to dollars and cents." 

Thus, 

H-B3: Al1 eise equal, the notice period awarded by HR practitioners will be longer 

w ben t ho perceived risk of litigation by the em ployee ir high. 

Abilitv to pav 

Fmm the financial perspective, organizational decisions are not only afiècted by 

economic efficiency, but also the organization's ability-to-pay. Numerous research studies have 

found that, in particular, an organization's compensation policy or wage level is determined in 

part by its ability-to-pay (e.g, research on schoo1 districts (Lena 1998), airlines (Nay, 1991). 

restaurant business (Young and KaufÎnan, 1997), and non-profit organizations (Werner and 

Gemeinhardt, 1995)). In Levine's (1993) shidy on 139 exefutives, not only did he fmd 



quantitative support that higher ability-to-pay as indicated by recent productivity gowth led to 

recommendations of higher wage increases, he also confirmed that respondents in his 

supplementary indepth interviews stated that abiliy-to-pay affected compensation. One went so 

far as to state, "Today the greatest consideration in detenining wages is the ability to pay. We 

nfer to the market conditions, equity, etc., but the final question is 'Can we afford this?'" 

(Levine, 1993:1252). There is no reason to expect the ability-to-pay influence to be othenvise 

for severance compensation. In the HR interviews, the ability-to-pay factor was regarded as 

relevant by 1 I out of the 13 interviewees, and to a few, it was of great significance. The question 

cornes down to what the organization can afford, is there enough money, and what the budget 

constraints are. When money is tight, apparently costhenefits analysis would need to be done 

more thoroughly and as a practitioner said, one 'îvould do a business case rather than just buying 

the peson off'. The same practitioner informed that their organization's severance packages 

werr not as rich as, Say, 5 yean ago, because of the financial considerations. Most interviewees 

agreed that this financial factor would become more important when rnany layoffs were involved. 

Therefore, 

H44: AI1 else equal, the notice period awarded by HR practitioners wiI1 be shortet 

when the organization's financial situation is tight. 

Human Ca~ital Theorv 

Another economic theory that is applicable to sevemce compensation is the human 

capital theory (Mehmef 1975). The theory was introduced by Becker (1964). In essence, the 

theory says that employees, as well as employers, invest in their human capital, expecting a 

higher retum in the future employment celationship. Any expendi- on a human king that 

increases hisnier fûture productivity is an investment in h m  capital. These hvestments 

include forxnal education, on-the-job training, human migration, and hedth services (Kiker, 

1966). Numemus -dies have demonstrated that employees invest in fïrm-specific training, 



expecting a greater future retum (e.g., Becker, 1975, Carmichael, 1983; Chiang, 1990; 

Hashirnoto, 1979; Mincer, 1962; and Strober, 1990). The eligibility for future extra retums for 

the employee can also be viewed as a property right of the employee resulting from hidher long- 

terrn investment, and as such, should be compensated for when the right is taken away (Mehmet, 

1975). Anton (1972) suggests that firms and workers may have endoned deferred wage and 

seniority niles, which give higher future retums, to reduce turnover uncertainties and enhance 

eficiency. Empirical evidence also has show that wvages and benefits tend to have a positive 

relation with seniority (e.g., Topel 1991). Therefore, when an employee is involuntarily 

terminated prior to hisher receiving the full share of future benefits for pnor specifc 

invesûnents, it is a loss that shoutd be compensated in proportion to the amount of investment 

outlay or the loss in yield of the investment. 

Measures of employeesT investment outlay generally include the length of service, 

occupational level, and salary. Length of service is a good proxy of the duration of on-the-job 

training an employee has received and the amount of fimi-specific human capital accumulated. 

Such fim-specific skills may hinder the employee's future employment opportunities and 

adversely affect the yield. Position and salary are good indicatoa of investment assurning that an 

employer will reward an employee who puts in great effort in hisher job and who has been 

wil ling to loyally leam fim-specific skills by promotion andfor salary increases. 

Gender is also a common factor considered in the human capital theoy. The argument is 

that m h e d  women tend to spend l e s  effort on each hour of work in the labour force than others 

due to their effort-intensive child care and howwork nrponsibilities. Married women may also 

seek l e s  demanding jobs (Becker, 1975) and are more likely to exit the workforce due to 

p~gnancies and fmily responsibilities. As such, human capital accumulation for women is 

assumed to be generally less than that of men, and the level of compensation for their temination 

should be lower accordingly. It should be noted that this is a rather crude indicator based on 



stereotype. Better indicators, if available, such as the number of exits from the workforce, the 

rnktal starus, performance, and houn of work, etc. should be used instead. 

To mmmarize, the hurnan capital theory predicts: 

H-B5: Al1 ebe equal, notice periods awarded by the FIR practitioners will be longer 

a) the longer the em ployee's length of service; 

b) the higher the employee9s occupational level; 

c) the higher the employee's salary level; and 

d) if the employee's gender is male. 

It should be noted that the above hypotheses (a) to (c) echo those under the legal 

approach. It is guite possible that the reasoning of this theory may have underlain the legal 

decisions but as underlying reasons for legal decisions are oRen not made explicit, it cannot be 

knowvn what general theoretical approaches, if any, judges might have used. 

In the interviews with HR practitionen, rnany referred to some son of fomulae they use 

which involves the length of service and occupational level. Interestingly, there has been no 

explicit mention of using salary level to determine the notice period. However, within an 

occupational level, there are salary differences. With organimtions becoming flatter with fewer 

hienuchies, it is possible that salary rnay play a more important role in determining an 

employee's employment status in the organization. It is, therefore, included in the hypothesis 

testing. As for gender differences, dl the interviewees said that they, themselves, would not w 

it as a determining criterion. Yet, some believed that gender rnight a&ct some other 

practitionen' decisions. One interviewee went as far as saying he believed that there was 

systematic bias out there against woman because often, they w m  cegardecl as being not the 

bread-wimer. Another practitioner agreeâ that bias and discrimination probably existed. 

Otherwise, there would be no need for the Human Rights Commission. It appears that gender 

may play a role depending on what the decision-maker thinks of that gender and of the use of 



wages eamed by that gnder in general. Prior research has also confirmed that fernales laç 

behind males in pay and camr progression even when relevant firm and individual 

characteristics were controlled for (e-g., Gerhart, 1990; Momson and Von Glinow, 1990; and 

Stroh, Brett, and Reilly, 1992). On the other hand, arbitrator decisions have indicated some 

preferential treatmeiit towards female grievon (Bemmels, 1 %8a, I988b. 199 1). These 

arbitration studies show that the gender effect may not be in the same direction as that predicted 

by the human capital theory, but gender is, nonetheless, an important factor to be included in the 

analysis. 

One of the problems with the economic and financial approach is that it focuses too 

rnuch on the monetary aspect with little or no reference to the social and humanity issues such as 

justice. it may also be unrealistic to assume that everything cm be expressed in a formula or 

equation with optimum solutions. In the next two sections, other considerations are explored. 

Social Approach 

One of the p n m q  concems of social mearchers in decision-making is justice. As 

Rawls (I97k3) says, "Justice is the first virtue of social institutions, as truth is of systems of 

thoughtn Beverly and McSweeney (19875) detine justice as "faimess in the relationships 

between people as these relate to the possession andfor acquisition of resources based on some 

kind of valid daim to a shan of those resources." Mi le  legal justice concems the punishment 

of wmngdoing and the compensation of injury through the creation and enforcement of a public 

set of rules (the law), social justice concerns the distribution of benefits and burdem throughout 

a society (Miller, 1976), or a social system of which an organization may be ~garded as one 

(Mitroff, 1983). As such, social and organizational factors, in addition to legal concems, may 

determine what a just dktriiution is in an organization. Three social justice prhciples have been 

widely used in decision-making, namely, equity, equality, and need (Deutsch, 1975). Under the 

equity principle, outcornes should be distributed among individuals in proportion to their inputs 



or contributions (Adams, 1965). According to the equaliry principle, people are created equal 

and thus should be mated equally. The concept of equali~, however, can be defined in various 

wvays ranging fiom totally egalitarian distribution without regard to the situation or persona1 

charactenstics, to a distribution that deliberately avoids generalized, situationalty irrelevant 

evaluative cornparisons of people with the purpose of keeping invidious distinctions tu a 

minimum (Deutsch, 1985). Equality can also be considered as the degree to which different 

levels of input lead to minor or no differences at al1 in outcome allocation (Volgelaar and 

Vermunt, 1991:103). The third principle - need - rests on the assumption that individuals 

deserve the basic human gwds that are required to fulfill their fundamental needs and they do 

not have to eam them (Deutsch, 1985). As such, resources should be distributed according to the 

needs of the individuals, thereby, taking into consideration the individuals' circumstances. 

Deutsch ( 1 985:3 8) ~iterated his earlier proposa1 ( 1973) that the application of different 

justice principles may ôe associated with different goals: the equity principle with economic 

productivity, equality principle with fostering or maintenance of enjoyable social relations 

(membership solidarity), and need principle with the fostering of personal development and 

personal welfm (member well-king). 

As Folger, Shappard, and Buttnun (i995:271) pointed out, Wrganizations could not 

function if the three social goals of mernbeahip retention, productivity, and member well-king 

were not met? Thus, one can expect that in organizational decisions, more than one justice 

principle may be applicable. It is noted that while the equity principle is obviously quite distinct 

h m  the other two principles, the equality and need principles seem to "stand in a peculiarly 

intimate relationship to one another which is still l e s  than an identity" (Miller, 1976:149). This 

is because one way of viewing the principle of equality is that it does not demand that each 

peson should rcceive the sarne physical treatment, rather that each person should be treated in 

such a way that helshe achieves the same level of well-king as every other. in other words, the 



premise which underlies distribution according to needs also underlies equality in the bmader 

senst, and any attempt to drive a wedge between these two pnnciples is misguided (Miller, 

1976:149). Therefore, in the remaining part of this theoretical section, the focus will be on the 

equity and need principles only with the latter assumed to incorporate the equality principle in its 

broad sense. 

Eauitv Princide of Justice 

The equity principle is quite similar to the previous discussion under human capital 

theory of the economic perspective. Under the human capital theory, the focus is on human 

capital investments, whereas under the equity theory, the terrn used is contributions. 

Contributions are inputs over which a peson is considered to have control (Volgelan and 

Vermunt, 1991:102). They may occur in the present or the past and are generally regarded as 

relevant when they are seen to provide outcornes of value. Under this principle, one can expect 

an employee's length of service to be a contribution to the organization. especially when years of 

devoted service have helped in the organization's growth and pductivity. Occupational Ievel 

and salary, per se, are not contributions themselves, but are rewards reflective of past 

contributions. Hence, under the equity principle, the same hypotheses as specified in H-B5 (a) to 

(c) can be deriveci. As for gender, it is a personal characteristic, not a voluntary action that leads 

to value, and should not deserve special allocation attention by itself. Equity theorins seern to 

have been less explicit than the human capital theorists in relating gender to the 

contribution~~~vestmentissue. 

The equity principle of justice gas beyond the human capital theory in its attention to 

the issue of attribution. To the extent that equity theory places emphasis on the differentiation 

between actions tbat are withia or without an individual's control, it makes sense to provide a 

lower award to a person whose fault leads to his/her temination than to a pemn tnminated for 

reasons beyond hidher control, such as organizationai restnicturing. People who feel they are 



getting less than they deserve in a relationship may feel differently about the mistreatment if they 

see this inequity as due to their own ineptness, chance, or deliberate plotting of others to deprive 

thern. hequities that are intentionally caused, that arise from reasons within the person 

perpetrating the inequity, may be more distressing than inequities that can be attributed to the 

"victim" himselfherself (Utne and Kidd, 1980). To the ernpIoyee terminated for performance- 

related reasons, while the initial perception of inequity may continue to exist if hekhe is awarded 

less notice than othen who are terminated for non-performance related reasons, the level of 

distress experienced rnight be lowered when the locus of causation is reviewed. Thus, reason 

for temination may be a factor influencing the severance notice decision. 

Most HR practitioners interviewed were aware that there is always a range to the notice 

decision - be it in common law courts or in organiuitions. Within the bounds of consistency and 

legal obligations, many of them will try to give a more generous award to employees leaving for 

non-performance related reasons than employees terminated for perfomance-related reasons. 

That is, they rnay go to the higher or lower end of the scale they perceive as appropnate 

depending on the temination reason. "1'11 go the extra mile" or "1'11 bend over backwards for 

them [the employees]" wen the words w d  by some practitionea refemng to layoffs of people 

who "just happened to be in the wrong place at the wrong timen. Rights Associates have also 

show in thei studies that one of the factors affecthg severance compensation is the reason for 

termination (Raices, 1992; Rights Associates, 1996). Hence, 

H46: AU else equal, notice periods awarded by the HR piretitionen will be 

shorter for employees teminated for performance titan those terminated for non- 

performance related reasons. 

Need Princi~le of Justice 

Under the necd principle, r e w d  should be given according to what c m  meet the basic 

needs of the individual, without regard to the input or other situational factors nich as fault. The 



greater and more urgent the need, the greater the allocation should be. From this perspective, the 

penonal circumstances of the individual tenninated from employment should be taken into 

consideration when deciding on the notice period. In the HR interviews, one practitioner was of 

the view that decision-rnakers might not always be aware of the terminated ernployee's personal 

situation especially in a large organization, and thus, believed that penonal hardship would 

unlikely be a factor of consideration. However, a number of other practitioners were of the 

opposite view. For example, sorne saw the organization as having a moral obligation to take care 

of their employees white some personally felt they should ûy to help the needy employees if 

possible. As such, they would take employee hardship into consideration in the severance 

compensation. One interviewvee openly acknowledged, "Family circumstances are important to 

us ... There is a compassionate element in there." The overall sentiment towards people with 

hardship and without can be reflected in the following interviewee's comment: *If you are a 

young woman out there with three kids and you jus can't make it, then [people] wiil be a whole 

bunch more generous [to you] than someone going to Las Vegas every weekend." Therefore, it 

is expected that: 

S B 7 :  Al1 else equal, the notice periods awarded by HR practitioners will be longer 

when the teminated employee is perceiveà to suffer a high degree of hardship 

resulting from the termination. 

Similarly, when an employee is tenninated at a tirne when the labour market condition is 

poor, the employee is unlikely to be able to obtain a new job swn. As wages are oAen seen as a 

source of a livelihwd for many workers, in an unfavourable labour market situation, the 

employee may be perceived to be in greater need of a higher compmsation and awarded as such 

accordingiy. Without exception, ail the HR pmctitioners h t e ~ e w e d  considered this factor to a 

various extenS dbeit the consideration may arise more out of the recognition that courts 



general Iy do take into account of this factor than the concem for employees' needs, but the two 

rationales are inehcably interhvined as the latter rnight have served as a bais for the former. 

H-B8: Al1 etse equal, the notice periods awarded by EIR practitioaers wilI be longer 

when the labour market condition is unfavourabte to the employee. 

There was a general recognition by HR practitioners interviewed that courts had been 

taking this factor into consideration and that older workers often did have more dificulty in 

finding new employment than younger ones. As one HR practitioner said, "because of their age, 

[older wvorken] won? get a job in their application." This may be due to the assumption that 

older workers are less productive as certain skills have been shown to deteriorate with age 

(Hebbink, 1993), the belief that it is not worthwhile to train a new elderly employee as the yield 

period for the investment will be relatively short, or pure age discrimination. Whatever the 

cause, there rnay be greater need for the older workers to be compensated more than the younger 

ones in a severance situation to tide :hem over the pend of unemployment. Hence, 

8-B9: Al1 else equal, the notice periods awarded by HR prnctitionen will be 

positively related to the age of the terminated employee. 

An organization is a social system with its dimate, culture, and norms. Its cuIture 

consists of the organizationally relevant beliefs and values that are mutually understood and 

subscribed to by its memben (Weatherly and Beach, 1996). Research has also consistently 

suggested that decisionnaking managers act pri-ly as promoten and protectoa of the 

organization's values rather than as relentless seekers of maximal payoffs (Donaldson and 

Lorsch, 1983; Peten, 1979; Selmik, 1957). As such, one can expect HR practitionen' decision- 

maklng in an organizationai setting to be largely influenced by the organizational culture. One of 

the facets of climate/culture is the organization's concem for itF people (Jennings and Wattam, 

1998). in other words, does the organization show an interest in the individual's welfare? 

Research has shown that a high concem for o h  is related to less value and emphasis k ing 



placed on cost-benefits calculations and personal outcomes of the decision-maker (Kongaard, 

Meglino, and Lester, 1996; Simon, 1990, 1993). It is proposed that where the organization's 

concern for its memben is hi*, HR decision-makers are more inclined to help the employees 

even if it may mean a higher cost to the organization. Further, if staff relations are a concem, 

organizations wil1 not want to be invotved in severance decisions that will result in conflict 

behveen managers and worken, employee distress, and litigation. In the interviews with HR 

practitioners, there was the consensus that the organization's culture should and would determine 

the direction of severance compensation decisions. The notice awarded would Iikely be greater 

if the organization had in its culture an emphasis on the concern for employees rather than the 

financial bottom line. Like a practitioner said, "If you are a hard-nose minimum wage, union 

employer, chances are you are going to reflect that culture in your termination bid. You are 

going to pay minimum amounts." Thus, 

FI-B10: Al1 eIse equal, the notice periods awarded by IiR practitioners will be 

longer if the organization has a high concern for its employees and staff relations. 

Institutional ized Formulae 

Although courts tend to emphasize that each severance compensation case is different 

and no generalization should be made, appmntly, there seems to be a deeprooted organizational 

belief that some rule-of-thumb formulae are appropriate. In an organization, it cm be expected 

that often-practised assumptions and beliefs may at some time become institutionalized and 

taken-for-granted as legitimate. Murray Axrnith and Associates cexently surveyed 1,014 

Canadian corn panies and public-sector organizations and found that organizations tended to use 

severance formulae, the most common fonnula king one month's pay pcr year of seNice, 

followed closely by 3 week's pay per year (Maclean's, 1997). Popular human murce  

management manuals (e-g., Aganval e t  al, 1983 - loose leaf updating), also suggest some 

minimum cnteria based on the lengui of service for dfirent  occupation groups, such as, I 1R 



weeks per year of service or a minimum of I month's notice for clencal or administrative support 

staff, 2 weeks per year of service or a minimum of 3 months' notice for technical, supervisory 

and middle-management personnel, 4 weeks per year for service for senior management, and 1 

week per year of service for non-unionized hourly employees. Not surprisingly, many HR 

practitioners may rely on such fonnulae without much regard for other factors including those 

other factors that rnay be considered by legal professionals. As such, the institutionaIized 

formulae rnay cause HR practitioners to place significant emphasis on the length of service and 

occupational status irrespective of the findings from legal analyses. Hence, 

H-B1k Al1 else equal, the length of service and occupational status factors are the 

two most important variables in explaining the notice period decisions of HR 

pmctitioners. 

lntiividual Decision-Makers ' Characteristics 

The above theoretical discussions have been focussed on the factors relating to the 

terminated employees, the organization, a d o r  the situation (such as the labour market and the 

reason for temination). One aspect that has not been incorporated is the decision-makers' 

characteristics Even if the allocation principles have been agreed upon by diffemt decision- 

makers, it is likely that their decisions will not be entireiy the same. As the equity theory critics 

often say, "equity is in the eyes of the beholder" (Utne and Kidd, 1980). Similarly. Beach and 

Mitchell (1996:3) pointed out, "Each decision maker possesxs values, morals, ethics and so on 

that define how things should be and how people ought to behave ... the decision msker has an 

agenda of goals to achieve - some are dictatecl by his or her pruiciples." It is, therefon, to be 

expected that indMduaI differences may play a role in the severance compensation decision. As 

nich, it is important to control for such potentially critical factors in the analyses in order that the 

effeçts of other variables can be interpreted c o d y .  



When it cornes to individual characteristics, it is cornmon in research to include 

dernographic variables as control variables. Gender is usual ly a factor included. Research has 

shown that gender differences exist in allocation behaviour, for example, the equality principle 

seems to be more popular among women than among male allocators (Major and Deaux, 1981). 

In arbitration research, arbitrators' gender has aIso k e n  found to be associated with different 

decisions (Bemmels, 1988b). 

A decision-maker's view is a pmduct of his/her social-psychological environment. 

Through expenence, he/she develops certain habitua1 ways of viewing hidher organization and 

coping with its problems (Mitroff, 198 1). Interviews with the FlR practitioners also confirmed 

that they believed possible differences in decisions exist due to the decision-rnakers' experience. 

Some practitioners suggested that the less experienced decision-maken would likely "go by the 

booksn, that is, they would refer to some established formulae or past precedents in order to play 

safe or shift responsibility. An interviewee suggested that their risk aversion behaviour may be 

due to the thinking that "[ilf 1 screw up now, 1 might screw up my career if 1 make a bad 

[decision]." The more experienced practitionen, on the other hand, are usually more 

knowledgeable. As such, they tend to have more flexibility and d m  to venture more to go with 

what they consider appmpriate but which "might be at odds with what the corporate policy or 

general guidelines might be." Moreover, then is always the assumption that cognitive ability 

Iirnits the number of cuedfactors one can incorporate in a decision d e l  (March and Simon, 

1958; MitroE, 1981). It is possible that nich cognitive ability rnay improve with experience and 

that the more experienced practitioners can use mon complex decision models. There has also 

been the suggestion fkom the HR practitioners that the l e s  experienced practitioners may not 

always know what they are doing and their decision models rnay tead to be les  consistent. 

Research also provides support that novices are l e s  adept at decomposing complex problems in 

meaningful ways (Vos and Post, 1988) and tend to underestimate the complexity of difficult 



problems, hence the accuncy of their best estimates decreases in cornplex situations (Spence, 

1996). Al1 these point to the importance of having expenence-relateci individual characteristics 

included in the analyses. In this study, such charactenstics include the number of years the 

decision-maker has been in HR, their leve! of position in the organization, their age (which 

should reflect personal experience in a broader sense than just HR experience), their level of 

involvement in severance compensation decisions, and whether they have the Certified HR 

Professional designation. 

As a person's own value system likely shapes the principles helshe will use in decision- 

makink it is expected that the peson's priorities or objectives in severance compensation will 

affect the decision. Interview information with practitioners genenlly indicated that faimess to 

the employee, and to the organization as well, was important. The trick is what the right balance 

is. Practitionen also tend to avoid litigation that is costly, tirne-consuming and which may affect 

the image of the Company and the decision-maker. It would appear that a decision-maker who is 

most concemed about avoidance of litigation would choose a sevemce settlement that is more 

genemus, in order to reduce the Iitigation nsk. Also, a decision-maker who is most concemed 

about helping employees would likely provide a higher severance compensation than one who is 

most concemed about fiscal responsibility to the organization. As such, these three objectives of 

severance compensation - litigation avoidance, helping employees, and king fiscally 

mponsible, will be included in the subsequent statistical analyses. 

A person's socio-psychological e n v i m e n t  that shapes hidher view undoubtedly 

hcludes hisnier working environment - the organization. Although the research plan here is to 

have ~spondents make decisions for given circurnstances independent of their own 

organizatîonal characteristics, it is expected that these organuational characteristics rnight have 

already been incorporated into the decision-makers' own judgment principles. For example, a 

manager who has worked in a large organization which can be generous in severance 



compensation rnay consider that to be the nom. Similady, a manager who has worked in a 

certain industry for a long time rnay consider that industry's custorns and noms to be ;enerally 

applicable in other settings. Legal literature (e.g., Levitt, 1992) has suggested that industry's 

custom and noms affected severance decisions in courts and people tend to beIieve that the 

obligation to provide severance compensation is less for industries with seasonal or cyctical 

fluctuations. This may al1 be tied to the concept of breaching the implicit indefinite hiring 

contract term. There may also be a difference between decision-makers who work in a btüc- 

coIlar setting and those in a white-collar setting, as the former usually invoives workers paid by 

the hour, and the severance formutae widely accepted by FR professionaIs for such workers 

generally provide less compensation (Aganval et. al, 1983). Therefore, the size and industry type 

of the decision-makers' organization will also be included as control variables in the analyses. 

Summary 

All the above theoretical discussions suggest that severance compensation may be 

predicted by various factors under different theoretical assumptions. Severance decisions are 

complex and may have multiple dimensions, involve multiple values, and should be addressed by 

a multi-disciplinary approach. The following table (Table 6 1 )  provides a summary of the 

hypotheses made on the HR perspective, their direction of prediction on notice periods, and the 

source of theoretical support. 



Table 6-1 
Summary of Hypotheses under the KR Perspective 

- - - - - - - - 

Hypothesis No. 
H-B 1 (a) 
H-BS(a) 

pp - - - - - - 

Relation with Notice 
+ 

- 

Theory Source 
- legal approach 
- human capital theory; 
- equity principle of social 
justice 
- legal approach 
- human capital theory; 
- equity principle of social 
iustice 

Factors of Interest 

Occupational Level* H-B I (c) 
H-BS(b) 

H-B I (d) 
H-BS(c) 

- Iegal approach 
- human capital theory; 
- equity principle of social 
justice 
- legal approach 
- need principle of social 
iustice 

H-B 1 (b) 
H-B9 

Poor Labour Market 
Condition 

H-B 1 (e) 
H-B8 I 

. .- - legal approach 
- need principle of social 

Personal Hardship on 
, Employee 
Company's concern 
for employees and 
staff relations 

+ 
justice 
- need principle of social 

H-B 1 O + 
1 literature 

justice 
- organizational culture 

1 - need principle of social 
1 iustice 

Risk of litigation r-- -con/benef~ optimization 
and risk theories in 
economics literature 
- ability to pay theory in 
economics Iiterature 

Poor company's 

Reason for 
termination 

- 
(for performance- 
related reasons) 
- 
(for fernales) 
(however, arbitration 1 
direction may be other 
- 

- equity and attribution 
theories under social justice 

Gender - human capital theory 

terahire suggests the 
vise) 
- costhenefit optimization 
e.g, transaction coa theory 
in economics literature 

HR_dummy (dumrny 
variable for HR cases; 

* These factors are expected to be the most important variables used by ER practitioners in 
explaining the notice decisions (H-BI 1) due to the adoption of insti~ionalized severance 
fomulae in organizations. 



Other than the factors in the table that will be the focus of the analyses (Le., the factors 

that will be manipulated in the research), individual decision-makers' characteristics that may 

affect the decisions will also be included as control variables. These include the decision- 

maken' gender, age, HR expenence, involvement in severance compensation, position level, 

possession of professional designation, value system (main objective of severance 

compensation), as well as th; size and industry type of their organization. 



Chapter 7 

Data and Methodology 

Merh odology 

A policycapturing approach is used to find the decision criteria of HR practitioners 

when awarding notice periods (Slovic and Lichtenstein, 1971). It is a statistical strategy that 

analyzes decisions, ultimately providing a mathematical description of the judgment policy that 

was used. A major objective is to develop models of the specific processes on how decision- 

makers use, weight, and combine different pieces of information (Donnelly and Bownas, 1984). 

The approach has been used for decades in various decision-making areas such as strategic 

management decisions (e.g., Tyler and Steensma, 1995; Hitt and Tyler, 1991; Stahl and 

Zimmerer, l984), compensation (e.g., Deshpande and Schoderbek 1993; Deshpande and 

Schoderbek, 1992; Viswemaran and Barrick, 1992; Sherer, Schwab and Heneman, 1987), 

performance management (e.g., Waller and Novack, 1995, Zedeck and Cascio, 1982; Hobson, 

Mendel and Gibson, 1981), recruitment and promotion (e.g., Graves and Kamn, 1992; Mazen, 

1990; Sbmpf and London, 198 l), temination perception, as well as discipline and grievances 

(e.g., Blancero, 1995, Klaas and Dell'omo, 1991; Rousseau and Anton, 2991; Klaas and 

WheeIer, IWO). 

A common technique in this appmach is to develop a survey with different scenarios, 

each combining different fevels of cues (factors). Respondents are then asked to pmvide a 

decision for each scenario. Such a decision serves as the dependent variable and the different 

levels of cues represent the values of the independent variables. Since it has k e n  found that 

non-linear or interaction e f f '  usually account for only a d l  potion of the variance 

explained in judgment decisions (Hofian, Slovic and Rorer, 1968; and Slovic and Lichtenstein, 



197 1 ), a survey designed to capture only the linear dimensions using multiple regession analysis 

is considered adequate for this part of the study. 

A survey was constructed with hypothetical scenarios for the respondrnü to read and 

then indicate a decision. The use of common hypothetical scenarios allows fur a consistent 

comparison among decision-makers and avoids the unnecessary concems of providing actual 

sensitive and confidential employee information. 

The Suwey 

The survey instruction page contains the definition of various terms and how the s u n q  

should be completed. In particular, wmngful dismissal was referred to as the situation of an 

employer-initiated termination in a non-union setting which is (a) not for just cause and (b) not in 

accordance with any prior termination arrangement agreement, In such a situation, the employer 

is liable under common-law to provide a reasonable notice of temination. Notice period refers 

to the amount of time between the tennination notification and the actual termination date, or the 

equivaIent pay for that pend  in lieu of notice. 

The survey consists of scenario settings, each with I I  variables, with values assigned to 

create diffeient combinations. ï h e  van-ables were considered to have the potential of being 

sipificant h m  a theoretical perspective, an analysis of wrongfui dismissal court cases, and 

interviews with HR practitionen. (These factors are listed in Table 7-1.) Respondents were 

asked to provide the reasonable notice pend as they considered appropriate for each set of 

circumstances. In making the notice period decisiors, respondents were asked to assume that (a) 

they were an HR consultant advising in a general non-union setting, @) they were not tied to any 

one particular organization, (c) there were no prior specific contractuaVpolicy constraints, and 

(4, they were fiee to make any tecornmendation in light of the scenario circumstances. 



Table 7-1 
Variables used in the Survey Scenarios 

Variables Names 

Length of service 

1 Occupational level 

Company's 
financial situation 

Company's 
concen for 
employees and 

Reason for 
tennination 

Gender I 
on employee 

Variable 
Ab breviations 
LNSERV 

OCC 

AGE 
MARKET 

FMANCE 

CULTURE 

LIGITATE 

Descriptions 

Employee's length of service in yean. In the statistical 
analysis, a natural log transformation is used to achieve a 
more normal shaped distribution required for regression 
analyses. 
Employee's occupation Ievel coded: 
I = non-supervisory (e.g., clerical, sales) 
2 = supervisory (i.e., non-management supervisors) 
3 = rniddIe/junior management 
4 = senior management 
These are mutually exclusive categories in ascending 
order of the job status or level of responsibiIities. 
Employee's annuat salary at I998 dollar level. fn the 
statistical analysis, a natural log transformation is used to 
achieve a more normal shaped distribution required for 
regression analyses. 
Employee's age 
The labour market condition for the terminated employee 
at the time of termination, coded: 
O=good 

The company's financial situation at the time of 
termination, coded: 
O = g d  
I = poor 
The company's level of concem for the employees and 
staff relations, coded: 
O = low 
1 = hi* 
The perceiveci level of risk of litigation, coâeâ: 
O = low 
1 =hi& 
The m o n  for the employee temination, coded: 
O = mbucturing in which case there is no fault on the 
employee's part 
I = pwformance-related in which case there is some fault 
on the employee's part but not sufficient for the employer 
to establish just cause. 
The employee's gender, coded: 
1 =male 
2 = f2mate 
The level of penonal hardship on the employee as a 
result of the tennination, caded: 
O = tow 
1 = high 



In choosing the design, both reality and fwibility were considered. Factorial design5 in 

this instance are not feasibIe to address the research questions due to the demand on the number 

of respondents (or the number of scenarios each respondent must handle.) Orthogonal designs 

are also not employed because many variables are naturally correlated such as age, position, and 

length of service and a design with al1 factors independent may result in unrealistic situations like 

having a 30-year-old empIoyee with 20 years of service. A more realistic design is to build from 

the real life cases as provided by the legal court reports. This also allows a more meaningful 

cornparison benveen the legai and the HR perspectives. 

The assignment of values to variables involved fint the ciustering of the legal cases by 

the explanatory factors relating to individual employee characteristics found to be significant in 

the regression analyses and then sampling from the clusters to ensure a fair representation for 

each group. (Cluster analysis is an approach to combine the observation units into groups of 

relatively homogeneous unie (Jobson, 1992).) These variables include the length of service, age, 

satary, and position. Although salary has not been mentioned by the HR interviewees as an 

important decision criterion, it. significance found under the legal analyses makes it a factor 

worthwhile to include in this part of the analysis. Using the Ward's method (Jobson, 19925 14) 

and standardized variables, 7 clusten were identified. The average characteristics of the clusters 

are presented in Table 72. 

Table 7-2 
Average Statistics of the Clasters 

* at the 1996 salary level 

Age (Y=) 
Salary (p.&)* 
Service (ysrs) 
Occupational 

Clusters 
1 

34.7 
53240 

4.9 
3.1 

2 
49.6 

64762 
4.9 
3.1 

1 5 
47.2 

153945 
7.6 
4 

3 
56.6 

50939 
32.5 
2.1 

4 
46.5 

56540 
173 
2.8 

6 
35.4 

60034 
8.3 
1 -4 

7 
44.9 

30748 
3 -7 
1.4 



A graphic presentation will hrther help to enhance the observation of the differences arnong the 

cluten. Two dimensions are show in each of Figure 7-1 and Figure 7-2. 

Figure 7-1 

Cluster Distribution by Senice and Age 

Figure 7-2 

Cluster Distribution by Salary and Occupational Level 



In Figure 7-1, cluster 3 stands out as the cluster with very hi& average age and service length. 

Cluster 4 involves cases of moderately long service. Clusters 2. 5. and 7 are quite close in this 

figure, indicating that they are differentiated probably along the other hvo dimensions. This is 

similar for clusten 1 and 6. Figure 7-2 confirmed that clusten 2, 5. and 7 are diFferent in these 

dimensions. Cluster 5 is comprised of entirely the senior management level with extrernely hi$ 

salaries. Cluster 2 involves basically middleljunior management levels with slightly above 

average salaries while cluster 7 is more for the lower two levels of occupational gmupings with 

relatively low salaries. Cluster I is also very different fiom cluster 6 in that the former involves 

basically the middldjunior management categories while cluster 6 is more for the lower bvo 

levels of occupationai groupings. In sum. the clusters cm generally be described as follows: 

Cluster 1 : klostly middlefjunior management levels of under JO years of age. 

Cluster 2: Mostly middldjunior management level of over 40 years of age 

Cluster 3: Non-senior management levels with service over 25 years and age over 50. 

Cluster 4: Mostly supervisory and middldjunior management levels with age over 40 and 

service usually between 10 and 25 years. 

Cluster 5: Senior management leveis with high salaries. 

C t uster 6: Supervisory level and below with relatively higher income and age below 40. 

Cluster 7: Supervi~ry level and below with relatively short service and lower income. 

Although including more scenarios would enhance the reliability and validity of the 

findings and would better delineate the effects of one factor fiom another, the scenario number 

had to be kept low as the response time required was a major concem to HR practitioners. Since 

previous research (e.g., Hitt and Middlemist, 1979; Tyler and Steenma, 1995) indicated that 30 

scenarios would at Ieast allow for some analyses at the individual level and toa many scenarios 

may give rise to fatigue and mit in a lower response rate, the number of scmarios was set at 

30. (This number was later confmed in the pre-test to be appropriate in ternis of the time 



required for the complet ion.) To achieve a balanced desig with roughly equal rrpresentations 

from each clmer gmuping, 4 to 5 cases were randomly selected from each cluster. 

For the other variables in Table 7-1 (FINANCE, GENDER, CULTURE, REASON, 

LITIGATION, PERSONAL, and MARKET), care was exercised to ascertain that values were 

randomly assigned so as to keep the correlation low to make individual factor effects as stable 

and identifiable as possible. Table 7-3 shows the comlation of the scenario variables for the 30 

scenarios. It is noted that none of these 7 variables has significant correlations with each other. 

Random assignments of values to the factors in policy-capturing research has been employed by 

vanous researchen before (e.g., Hitt and Middlernist, 1979; Hitt and Tyler, 199 1 ; Keats, 199 1). 



Table 7-3 
Correlations of Sccnario Varin blcs 

Stalistks w 
CW'Wbn CULTURE 

FINANCE 
GENDER 
LïTIGATE 
LNSAL-98 
WSERV 
MARKET 
OCC 
PERSONAL 
REASON 

Sb* AGE 
(2-talw) CULTURE 

FINANCE 
GENDER 
LTnûATE 
LNSAL-00 
LNSERV 
MARKET 
W C  
PERSONAL 
REASON 

CULTURE 
-.129 
1,090 
,087 
.O00 

-.2 00 
-.191 
-. 132 
,208 
,031 
,130 

-.O67 
,498 

,726 
1.000 
,289 
,312 
A85 
,271 
,872 
,473 
.724 

FINANCE - 
,048 
,087 

1.000 
-.134 
,087 
,087 

-.O57 
-.208 
,031 
,000 
.O87 
,802 
,726 

,401 
,726 
,649 
,763 
,271 
,872 

1,000 
,724 

GENDER - 
,107 
.O00 

-.134 
1 .O00 
-.134 
-. I l2 
215 
-. 1 57 
-.lm 
-.218 
.144 
,575 

1.000 
.481 

,481 
,556 
,253 
.IO7 
,330 
,247 
,448 

LNSAL 98 
,083 

-.le1 
.O87 

- * I l2  
.140 

1 .O00 
.O1 8 

- . i l6  
.76 1 ' 

-.199 
.O07 
.864 
.312 
,649 
,556 
,432 

,926 
,541 
,000 
,292 
.O72 

LNSERV - 
,379' 
-. 132 
-.O57 
.215 

-.135 
.O18 

1 .O00 
-.171 
-.125 
,223 

-.148 
,039 
,485 
,763 
,253 
.477 
,826 

,367 
.SI 1 
,236 
.436 

MARKET 
.IO2 
,208 

-.208 
-.157 
-.O60 
-. I l6 
-.171 
1.000 
.O32 

-.O56 
-.O33 
,592 
.271 
.27 1 
,407 
.716 
,541 
,367 

.860 
,767 
,864 

OCC - 
-.O25 
,031 
.O31 

-.IO4 
-.O02 
.761a 

-.125 
.O32 

1 .O00 
-.125 
,031 
,894 
,872 
,872 
,330 
-629 
,000 
311 
,868 

,510 
371 - 

PERSONAL 
-.O50 
,136 
.O00 

-.218 
.O00 

-.199 
,223 

-.O56 
-.125 
1,000 
.O27 
,705 
.473 

1 .O00 
,247 

1.000 
,202 
.236 
,767 
,510 

.a85 

REASON 
,071 

-.O67 
,067 
,144 
.O87 
.O07 

-. 148 
-.O33 
.O3 t 
,027 

1 .O00 
,700 
,724 
,724 
,440 
.724 
,072 
,436 
,864 
-87 1 
,885 

'? Comtlstkii k dgnMcanl al the 0.05 level(2-kiki). 

"* Correbtkn k dgnMcent al the 0.01 level(2-kiki). 



To recapitulate, there are 30 scenarios in each sumey. Each scenario involves l i 

variables as discussed in Table 7-1 and requires a notice period decision h m  each respondent. 

Therefore, each respondent is expected to make a total of 30 notice period decisions. A version 

of the complete survey is in Appendix V. An example of a scenario is as follows: 

Company's concern for employees and staff relations Low 
Degree of harâship on employee Low 
Occupational level MiddldJun ior Management 
Years of service 5 
Reason for termination Performance-related 
Salary (per annum) $63,000 
Perceived risk of litigation Hi@ 
Labour market condition Good 
Company financial situation Poor 
Gender Male 
Age 52 

1 The appropriate notice p e n d  is months. 

In the design stage, a preliminary version of the survey similar to that described above 

was pre-tested to ensure that the instructions were clear and the scenarios put fonvard were 

realistic. Twenty mernben of the Hurnan Resource Management Association of the University of 

Alberta participated. One human resource instructor and five Ph.D. midents in the 

Organizational Analysis Department of the University of Alberta also took part in the pre-test. 

Overall, to the question of "Are the scenarios clear and easy to understand?", the mean rating 

given by the participants was 4.3 out of a scale of 5 (with 5 king the highest rating towards 

ÿes"). Spaces were provided for comments on undis t ic  scenarios or other areas for 

improvement. The average time for completing the decision part of the survey was 23.5 minutes. 

UsefÙl information was obtained and parts of the m e y  were modifieci accordingly. nie thne 

taken for completion c o n f i e d  that the number of scenarios was manageable, and since it did 

not include the time that wouid be required for qualitative comments and anmrering of individual 

characteristics questions in the r d  survey, it was considered not advisable to add M e r  

scenarios to the m e y .  



In the actual survey rnail-out, the cases were randornly arranged and put in different 

orders in four survey versions to avoid bias due to the ordering. This is similar to and better than 

the design used by Visuesvaran and B h c k  (1992) in which two versions were used, with the 

second one reversing the arrangement of the first. In the current survey, Version A was 

composed of scenarios in a random order. in Version B, pairs of scenarios were flipped, Le., 

scenarios I and 2 in Venion A became scenarios 2 and 1 respectively, scenarios 3 and 4 in 

Venion A became scenarios 4 and 3 respectively, and so on. Version C was composed of the 

scenarios in the revened order of Venion A while Version D was composed of the scenarios in 

the reversed order of Venion B. Variables were also irranged in different orden for each 

scenario to avoid potential bias due to the within-scenario ordering. 

Respondents were also asked to rate the 11 scenario factors according to their subjective 

judgment by allocating 100 points across the factors considered important. Demographic 

information of the respondents, as well as their level of involvement and main objectives in 

severance compensation, was also captured. Such information relates to the individual 

respondents and the 12 variables capturing it are the individual characteristics variables. While 

these vari-ables should be independent of the I l  scenario variables (the values of which were 

assigned by the researcher), they rnay bear some relationships with the notice period decisions as 

it is believed that the decision-malcer's characteristics will influence that individual's decisions. 

These ind ividual charactetistics variables are summarized in Table 7-4 below. Finally, spaces 

were lefi for comments in various parts of the swey.  



Table 74 

Variable 
RES GEND 
RES AGE 
RESCHRP 

RES HRYR 
RES-POST 

RES MD1 
RES-MD5 

Individual Characteristics Variables 
Description 
Gender of the respondent coded: I = male; 2 = female 
Age of the respondent. 
Dichotomous coding for whether respondent was a Certified Human Resources 
Professional (CHRP) - 1 = yes and 2 = no. 
Years of service in human resources for the respondent. 
The occupational level of the respondent in hisnier organization (for consultants, 
retirees, and respondents not currently employed, the level of position that best 
reflects hidher capabil ities), coded: 
1 = Senior management 
2 = Middleljunior management 
3 = Non-management 
Dumrny variable for respondent industry type king manufacturing. 
Dumrny variable for respondent industry type being govemment/quasi- 
governrnent. 
Dummy variable for respondent industry in either construction or oillgas. The 
two industies are combined because they both are subject to seasonaVcyclica1 
fluctuations and a number of respondents reported their organizations were 
involved in both industries. 
ïhe  general level of the mpondent's involvement in hisher organization's 
severance compensation decision, coded: 
1 = hdshe king the decision-maker in a number of situations 
2 = hdshe playing a major role in making the decision by giving 
recommendations or advice. 
3 = he/she k i n g  involved in the decision-making process and have had some 
minor degree of influence. 
4 = he/she not king involved in the decision-making but was aware of the 
criteria for wrongfùl dismissal decisions. 
Size of the respondent's organization with a nahiral log transformation to 
achieve a more normal shaped distribution cequired for regession analyses. 
(For consultants, the size of the organization does not serve as an appropriate 
conho1 variable. Rather, the average size of the client organizations of the 
consultants would be more appropriate to use as the decisions relate to those 
organizations. In such cases, the value was regarded as missing.) --- - - - * - * - * - - - - - * - - - - - - - - * - - - - - - - * - - - - - - - - *  ---------*---*--- *--**-*-*----*-----, 

LRESSIZE with missing values replaced by the mean. As most of the mising 
cases relate to consultants who were dealing with various sires of organization, 
without knowing their specific clientele, the mean should be an appropriate 
substitute. 
Dummy variable for respondents ranking avoiding litigation (amongst avoiding 
litigation, helping employees as much as possible, and king fiscally accountable 
to the organ&&) as king their top scverance compensation objective. 
Dummy variable for rrspondents ranking helping employees as much as possible 
(amongst avoiding litigation, helping employas as much as possible, and being 
fiscally accountable to the organitation) being their top severance compensation 
objective, 



The Sample 

The recipients of the forma1 survey were the members of two human resources 

professional associations in Alberta, The Human Resources Management Association of 

Edmonton (HRMAE) and the Hurnan Resource Institute of Alberta (HRIA). Initiai contact to 

seek support fiom the associations occumd early in the survey conceptualization process. 

When the survey was designed, a draA copy was forwarded to the associations to confirm their 

assistance. Afier a forma1 appmval process that took montl~s, mailing lis6 were then obtained 

which aIlowed for the survey distribution in early February 1999. 

At the tirne of distribution, HRlA and HRMAE had 778 and 362 members respectively. 

In matching the lists, 109 members were found to be rnernbers of both organizations and as such, 

they were only sent one copy of the survey. Although the associations are in Alberta, there were 

some memben who were at that tirne working out of the province. Ten members who were 

residing out of Canada were excluded fiom the survey as their notice period decisions might have 

k e n  affected by the context of their new country environment. Therefore, the total number of 

surveys mailed out to the two associations' members was 1,021. Four more surveys were 

distri*buted to HR practitionen the resmher knew who were not on the two associations' 

mailing lis& Four more were sent to an KR practitioner whom the researcher intewiewed 

months before. This practitioner had said that pecbaps he could ask some of his colleagues, who 

were not members of the professional associations, to help in the survey completion, but it was 

not known if the surveys had actually been forwarded. During the Febniaiy and March, 1999 

HRMAE monthly dimer functions, 14 and 22 more sweys were given out respectively. Some 

of these were handed out as replacement copies for people who had lost their copy. Some were 

given out to members with the request that they p a s  along to theù colleagues or fiiends in 

human resources. Possibly, Mme guest membea took the copies just to have a look at it. It was 

not certain how many of these ni- subsequentiy givm out actually did reach the hands of 



target HR practitionen. The total number of surveys dimibutecl to HR practitionen was 

therefore somewhere behveen 1,035 and 1,065. 

Three of the surveys were undeliverabIe, One mailed survey had to be discounted as the 

recipient was the researcher henelf. A total of 149 completed surveys were retumed, 

establishing a response rate of 14 to 15%. Another 4 blanked surveys were rehlrned, with the 

senders informing that they were not involved in the area. Two more sent e-mails and another 

one advised over the phone of the same situation. A few more recipients attending the KRMAE 

fiinctions also informally notified the researcher that they were not able to complete the survey 

due to their lack of involvement in the area. Given that the recipient group comprised of KR 

practitionen in vanous specializations it is quite possible that a large number of them were in 

functions other than severance compensation, e.g., recruitment, training, benefits administration, 

labour relations, health and safety, etc. As the survey requested participation by only recipients 

with knowledge on sevemce compensation critena, had it been possible to determine the actual 

number of recipients qualifîed to participate in the survey and adjust the response rate 

accordingly, the response rate would have been much higher. In any case, reasonable efforts 

were made to enhance the response rate as much as possible. Around the time of the survey 

distribution, an HRMAE newsletter with an article on the survey went out, drawing memben 

attention to the survey. Announcements were also made at the KRMAE dinner functions to 

encourage the return of the survey. (KRiA did not have regular fûnctions for similar 

announcernents.) Fwthermore, a formai reminder was sent to HRMAE members three to four 

weeks afkr the survey was distributed. A similar reminder was given to the editor of the HRlA 

aewsletter the week following the nirvey distribution for publication at the end of Febniary. 

Unfomuiately, the newsletter distribution was delayed until mid-April by which time the 

reminder had lost its effectiveness. 

Regarding the rrspondents' profiie, 64% were Certified Human Resources Professionals 



(CHRPs), which is very comparable to the recipients group's CHRP composition of 67%. About 

55% of the respondents were males as compared with around 41% in the recipient population. 

indicating a rnuch higher representation of males in the respondent group. This is understandable 

as  an analysis of the respondent group indicates males were associated with a higher level of 

involvement in severance compensation decisions. The average age of the respondents was 43 

with HR experience of 15 yean. 45% of the respondents were in senior management, 42% in 

middlefjunior management and a very small percentage in non-management positions. These 

characteristics indicate that the respondents are generally quite experienced in the HR area. 

There was a wide range to the size of the recipients' organization, with about half the recipients 

working in organizations with 100 to 999 employees. As for the industry type, 49% of the 

respondents were in the service sector followed by 24% in government and quasi-government 

settings. Over two-thirds of the respondents were decision-maken or played a major role in the 

decisionmaking of severance compensation. 

Ethical Considerutions 

In the covenng letter accompanying the survey, the purpose of the research, how the 

survey would be handled and how the information would be used were explained. Recipients 

werp assured that participation was totally voluntary and anonymous. It is important for research 

ethic purposes that the recipients can make an informed decision as  to whether or not to 

voluntarily participate. The use of hypothetical situations not only minimizes the nsk of leaking 

actuai sensitive employee information, but also reduces the ptential for claims based on 

precedence. in any case, care has ken  taken to ensure confidentiality of the information, 

especially the respondents' persona1 information, and anonymity of the informants. This was 

done by requesting the survey to be sent dirrctly to oie researcher, by lhiting access of the 

survey to the mearcher and her supervisory committee, and by presenting the data generally on 

an aggregate bais. Respondents interestai in having a copy of the findings were requested to 



contact the researcher separately afier rheir retum of the survey so that anonymity would not be 

compromised. As promised to the practitioners throughout the survey preparation and 

distribution, a copy of the summaiy findings, once available, was sent to the HR associations, 

practitioners interviewed, and practitionen who made a request for the report. Amund 50 copies 

of the report were distributed. Throughout the pmcess, the University of Alberta's Ethics 

Guidelines were strictly followed. 



Chapter 8 

Analyses, Findings and Discussion 

Data and Findings 

Of the 149 responses received, I arrived over 5 months after the survey distribution, 

which was too late for inclusion in the final nin of analyses. Another one was not included in the 

data entry because 28 of the 30 scenario responses were the same with the other two deviating 

very little and thus, did not give suficient variance for the establishment of any meaningful 

decision modeis. Thus, 147 responses were used for the analyses. The data available from the 

survey can be presented in the fom of the following matrices: 

Matrix of Individual 
Responses to Notice 
Decisions: 

Scenario VariabIes Matrix 
(values for I 1 variables are 
different for each scenario): 

Individual Decision- 
Makers' C haracteristics 
Matrix: 

147 x 30 
individuah scenarios 

decisions 

30 x 11 
scenarios variables in 

each scenario 

147 x 12 
indiv- dernograhid 
iduals organization 

variables 

Y contains 147 x 30 data points involving al1 the notice decisions of al1 respondents. X contains 

the values of the I I  scenario variables for the 30 scenarios, which were assigned by the 

researcher. Z contains individual information (captured by 12 variables) of the 147 respondents. 

With these data matrices, a variety of statistical analyses were conducted. In this chapter, the 

first step of the analyses involves identification of the outliers and respondents with inconsistent 

decision models. This is followed by descriptive statistics of the overall notice periods and the 

mpondents' subjective ratings of the importance of the scenarîo variables. Five sets of analyses 

are then presented. They involve regression analyses at both the individual IeveI and the 



aggregate Ievel, using NOTICE as the dependent variable and the scenario variables as the 

independent variables. Sorne analyses also include the individual decision-maken' 

characteristics variables as the independent variables. Details ofeach set of analyses are given in 

the respective sections. The latter part of the chapter includes a discussion of the findings 

followed by the chapter sumrnary. 

Outl ier Identification 

Using the responses for the 30 scenarios, a separate regression mode1 \vas nin for each 

respondent with notice penod as the dependent variable and the 1 1  scenario variables as 

explanatory variables. (See the section on Individual Level Analyses for details.) The R'S for 

the 147 models range from 0.1 to 0.9 with an average of 0.74, showing that the models have 

generally very good explanatory power. ï h e  distribution of R~ is show in Figure 8-1 below. 

Figure û-1 
R' Distribution of Individual Decision Models 

(by number of cases) 

S M .  Der  11 

Moan = .I4 
N 147 O0 

Four cases have very low R' values (less than 0.4) that obviously fa11 outside of the range of the 

other cases. Consistent with the criteria established in prior research work (e.g., Hitt, Ireland, 

and Keats, 1983; Hitt and Middlemist, 1979; and Tyler and Steenrna, 1995), models with R~ less 



than 0.4 were regarded as lacking consistent decision critena. These four cases were therefore 

regarded as outliers and removed from the subsequent aggregate analyses. 

Next, the average notice period across the 30 scenarios for each respondent was 

calculated. Such individual averages ranged widely from 1 month to over 14 months, with an 

average of 7.1 months, indicating a great degree of variation in ternis of Ieeiency or tightness in 

awarding the notice. Seven cases were found to have an average notice period over 2 standard 

deviations from the overall average notice period. Further analyses were done to determine 

which cases should be regarded as outliers. 

Effect coding dummies were added, one for each respondent, to measure variation in 

individual level of response after controlling for the I l  scenario variables. A regression 

involving al1 the scenarios and al1 respondents (except the 4 with inconsistent models) was 

carried out. The resulting effect coding coefficients should represent the individual deviations 

from the mean. It is expected that these deviations should partly be explainable by the individual 

characteristic variables related to the decision-makers. Cases of large deviations that could not 

be explained by such variables could then be regarded as outliea. The effect coding coefficients 

were, therefore, regmsed on the individual characteristic variables (see Table 7-4). A stepwise 

regression was used and the significant individual variables included the respondents' HR 

experience (RES-HRYR) and the respondents' indusûy type being manufaauring (RES-ND 1). 

Size of the respondents' organization (LRESSE), atthough not significant at the conventional 

level of 0.05, was next in the level of signifiwce with @O8 (one-tailed). Some prcliminary 

analyses using other statistical methads have i n d i c d  the potential significance of this size 

variable and thus LRESSEE was dso includeù in the model. The standardized residuals of this 

mode1 wen anaiyzed. Of the 7 respondents identified as having average notice periods more 

than 2 standard deviations h m  the overall average notice pwiod, only 4 had standard'ned 

~siduals exceeàing the absolute value of 2 in this analysis. AIthough one could expect that for 



some 140 cases, using a 5% significance level, about 7 cases wouid fall into the extreme regions 

just by chance. Therefore, the number of extreme cases for this data set seems quite normal. On 

further examination, it was noted that among those extreme cases identified in the above 

methods, only one case was in the higher end whereas al1 the others were in the lower extreme. 

Leaving al1 these cases in the subsequent analyses may have the potential of Iowering the overall 

notice period. As the purpose of the research is to understand the normal decision criteria and to 

help in future prediction of the notice periud, it is advisable to eliminate the extreme cases. The 

four cases identified to involve extreme "high-ball" or "low-ball" decisions that couId not be 

explained by the scenario or individual characteristic variables were thus regarded as outliers and 

excluded from further analyses. 

In total, 8 outliers were excluded, 4 related to inconsistent decision models and another 4 

due to extreme decisions. The subsequent aggregate analyses, therefore, include only 139 

respondents' decisions. 

Descrbt ive Stat istics 

Table 8-1 shows the composition of the 30 scenarios and their respective average notice 

penod awarded by the respondents. It is obvious that the average notice penods differ quite 

significantly across the 30 scenarios, mnging h m  an average of 0.69 months to 18.54 months. 

A repeated measures Generalized Linear Model, with the 30 notice p e n d  variables as the 

dependent variables (i.e., one for each scenario) was run. The test statistics of 46.812 has a 

significant pvalue of 0.000 when cornparrd with an F distribution of 29 and 98 degrees of 

fmdom (after listwvise deletion of 12 cases with rnissing values for some notice p&d 

variables). The nul1 hypothesis of equal notice period acmss scenarios can, therefore, be 

rejected. It c o n f i  that decision-maicers did gant different notice periods across the scenarios 

and there are reawns to continue the anaiyses to see which factors were the significant 

determinants of the notice periods. 
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Table 8 -  shows the breakdown of the respondents' subjective ratings across different 

factors considered important. According to the mean ratings piven. "Iength of service" appears 

to be the most important factor, getting an average rating of over 25 out of 100 points. This is 

followed by "reason for termination", "age", "occupational level" and "labour market condition" 

respectively. "Company's concern for employees", "persona1 hardship on employee", "risk of 

litigation", and "salary" account for some 3 to 6 points out of 100 while "gender" was given the 

Iowest subjective average rating of less than 1 in 100 in terms of importance in the decision- 

making. Note that, so far, the discussion of the relative significance of the factors here is 

independent of any analyses on the scenario decisions. 
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Remession Anatvses 

Five sets of regression analyses were conducted. Set 1 involves individual level analyses 

in which 147 regressions were run, with the notice decisions for each individual regressed on the 

1 1 scenario variables. Set 2 involves aggregate level analyses in which al1 the notice decisions 

of the 139 respondents (excluding outlien), totally 139 x 30 in number, were regressed on the 

scenario variables only. Set 3 involves aggregate level analyses in which al1 the notice decisions 

were regressed on the scenarios variables and the 12 individual characteristics variables. Set 4 

invoIves aggregate level analyses that focused on one individual characteristics variable - HR 

experience, with the notice decisions regressed on the scenario variables and the HR experience 

variable. (For the above 4 sets of analyses, the ordinary l e s t  square (OLS) regression method 

was used.) FinaIly, Set 5 further analyzes the effects of the individual characteristics variables 

using the multivariate regression method. 

SET I : Individual Regression Analyses 

In this set of analyses, 147 regressions were run, one for each respondent. The 

dependent variable and independent variables matrices for each regression are Yi and X 

respectively as shown below: 

Yi 

of Notice 
Decisions 

Respondent i 

Scenario Variables Matrix 
(values for 1 1 variables are 
different for each scenario): 

30 x 11 
scenarios variables in 

each scenario 

in view of the large ratio of scenario variables to the number of scenarios, stepwise regresion 

was used for the individual level analyses. The R'S of the 147 models ranged h m  0.1 to over 

0.9. The average R' is 0.74, indicating faidy consistent decision-making for each individual 



across the 30 scenarios. A summary of the analysis of the more significant variables is shown in 

Table 5-3 betow: 

Table 8-3 
Descriptive Statistics of Significant Factors in Individuat Regressions 

Factor Frequency of 
significance' 

Length of service 1 140 
Age 71 
Occuoational Level 1 3 1 
Labour Market 
Company Financial Situation 

Note: 

27 
26 

Reason for Tennination 
Gender 

% of notice 1 Average Unstandardized 

23 
6 

variance 
explained2 

55 
7 
11 

A total of 143 models were analyzed, excluding 4 respondents with inconsistent decision 
models ( R ~  < 0.4). 
This explanatory power of factors was calculated by finding the difference in between the 
full stepwise regression mode1 and the mode1 with each significant variable excluded one at a 
time. The numben are the average percentages among only the models in which the factor 
was found to be significant. 
Column A shows the average values of the coefficients among only the models in which the 
factor was found to be significant. Column B shows the average values of the coefficients 
among al1 the 143 models, assuming the coeffcients are zero for models in which the factor 
wvas found to be non-significant. 

3.2 
18 

Among the 143 individual models, LNSERV (length of service) showed up as the most 

Repssion ~oeficients~ 

prominently significant variable, both in ternis of fkquency and explanatory power. Al1 other 

factors listed above seemed to be significant to various extents except for gender, which was 

significant in only 6 models. Factors not shown in the table include pesonal hardship to the 

employee (PERSONAL), which is sipificant in only 2 models, as well as company's concem for 

employees (CULTURE), and N k  of litigation (LITIGATE), each significant in the predicted 

direction in only I model. When the saiary variable, LNSAL-98, was included in the regression 

analysk, the direaion of the effect of occupational Ievel (OCC) was often opposite of that 

predicted. In fact, the conelations anaiysis in this HR data set alro shows that NOTïCE and 

A 
3.93 
0.17 
1.33 

Too few occurrences for inference, 

I 

B 
3.85 
0.09 
0.29 

-1.88 
-3 -20 

-0.34 
-0.5 1 



OCC are negatively correlated at -0.039. Since OCC and LNSERV happened to be negatively 

correlated in this sarnple, higher occupational levels were associated with a shorter length of 

service and thus, a shorter notice period. This can be especially mie when salaly is controlled 

for. That is, when salary is held constant, higher occupational level is likely to be more 

associated with a shorter length of service. Partial correlation analysis of NOTICE with OCC 

controlling for LNSAL-98 confirms an even p a t e r  negative value (-0.1525 as compared with - 

0.039). There could be another possible explanation for the negative OCC coefficient. For 

erample, when salary and length of service are controlled for, it is possible that a lower level 

employee should receive a longer notice because it is harder for that employee to find 

comparable ernployment as  compared with a higher level employee. ïhat is, a clerk eaming 

$50,000 per annum will have a more dificult time to find a comparable job than a middle 

management penon eaming the same amount. In any case, it is noted that when LNSAL-98 was 

not included in the partial correlations or multiple regression analyses, OCC became significant. 

For example, a partial comlations analysis of NOTiCE with OCC controlling only for LNSERV 

gave a positive value of 0.0698. This is probably due to the fact that both OCC and LNSAL-98 

are indicaton of the ernployment status in the organization and are highly correlated (Pearson 

correlation = 0.76). (Such a correlation is even higher than in the Iegal analysis part for which 

major collinearity problem for these variables was not found to exia) It is recognized that high 

collinearity may cause instability in the estimates. The best method to handle a collinearity 

problem is to expand the data set, which unfomuiately in this case, is not feasible given the time 

and respondent constrainb. Another way is to use only one of the two va"ab1es involved. As 

most respondents' subjcctive ratine indicate that the occupational level was more their concern 

than the salary level the salary variable was excluded in this set of individuai level analyses, so 

as not to mask the effect of occupationai level and to avoid the possible collinearity problem. 

The variable, LNSAL-98, dierefore was not hcluded in Table û-3. 



As for the regresion coefficients, coiumn A shows the average among only the models 

in which the factor was found to be significant. According to this column, for every unit 

increase in the Ln of length of service in years, the predicted notice period increases by 3.9 

months. For example, if length of service increases fiom 5 years to 15 years, the estimated 

notice penod will increase by about 4 3  months. The coefficient of O. 1 7 1 for age means rhat a 

difference in age of 30 years will result in a difference of over 5 months in the predicted notice 

decisions. Terminated employees at the highest occupational Ievel are estimated to have an 

average notice period 4 months longer than those at the most junior level. Respondents who 

considered labour market condition important gave an average of 2-45 months more for a poor 

condition than for a good condition. On the other hand, respondents rvho considered company 

financial situation important gave an average of 1.88 months less when the company financial 

situation was poor. Among respondents whose model gave a significant coefficient for reason 

for termination, the difference between an employee terminated for performance-related reasons 

and one terminated for resmictunng amounts to 3.2 months. 

As almost al1 respondents' model gave a significant coefficient for length of service, the 

coefficient values for column A and column B arr very close. That is, the coefficients averaged 

over 140 models and over 143 models (assuming the coefficient is O for the remaining 3 models) 

are similar. This is not the case with the other factors. The lower the frPguency of significance 

for the factor, the greater is the deviation (in percentage ternis) between the two columns. 

The individual regression analyses show that length of service is the most pmlominant 

factor, both in ternis of explanatory power and fiequency. Age, occupational Ievel and nason 

for termination are aiso hpoltant to various extentr according to these same two cnteria. 

Although the frequencies of significance of labour market condition and company financial 

situation are similar to those of occupational level and reason for temination, thek explanatory 



powers are relatively less. Since the regession resuits Vary geatly across individuals, and there 

are substantial deviations between column A and column B of the average regression 

coefficients, depending on the assumptions used, it is necessary to conduct further analyses on an 

aggregate basis in order to obtain more generalizable results. 

SET 2: Aggregate Level Analyses 

In this set of analyses, al1 the respondents' notice decisions were combined to fom the 

dependent variable vector, YA. The independent variables matrix is XA, which is obtained by 

replicating the madx X 139 times, as there are 139 usable responses for this set of analyses. 

These matrices are ilIustrated below: 

Respondent 1's 30 
scenario decisions 
30 (scenarios) x 1 

Respondent 2's 30 
scenario decisions 
30 (scenarios) x 1 

. [ The pattern 

. continues until 

. Respondent 139 

. has been included, 
I . giving a matrix of 

. (139x30)~1.] 

and 

Scenario Variables b1atri.u X 
30 x 1 1  

scenarios scenario variab les 
- - - - - -  - - - - -  

Scenario Variables Matrix X 
30 x 11 

scenarios scenario variables - 

. flhe X matrix is repeated 

. 139 times, giving a matrix 
* of(147x30)x II.] 

The fmst analysis involved regrrssing the notice decisions for al1 the observations (N = 

4109 = 30 x 139 less cases of missing NOnCE values) on d l  the 1 I scenario variables. The 

results are as shown in Table 8-4. 



Table 8-4 
Regression on Scennrio Variables Oniy 

Coefficients? 

AG€ 
CULTURE 
FINANCE 
GENDER 
LITIGATE 
LNSAL-98 
LNSERV 
MARKET 
OCC 
PERSONAL 
REASON 

Coeff 
8 

-1 5.827 
B.31 E-O2 

-1 -183 
-.702 
.823 

-1 -1 12 
1,167 
3.622 
1,459 
-. 167 
,626 

-.931 

ients 
Std. Error 

1 .956 
.O08 
.140 
.133 
-146 
,142 
-1 98 
.O76 
.146 
.IO2 
-146 
-134 

Standard 
ized 

Coefficie 
nts 
Beta 

.124 
-.O98 
0.058 
,068 

-.O92 
,110 
,613 
,116 

9.030 
.O5 1 

-.O76 

Sig. 
.O00 
.O00 
.O00 
.O00 
.O00 
,000 
.O00 
.O00 
.O00 
.1 O1 
.O00 
,000 

a. Dependent Variable: NOTICE 

The R' for the regession is 0.566 indicating that the scenario variables are able to 

explain over 56% of the notice period variance. Al1 the variables except OCC seem to be 

significant at the p<0.001 Ievel. However, further examination of the results is warranted. Fint, 

CULTURE, which is the company's concem for employees and staff relations, has a negative 

si@, indicating that al1 else equal, the mon the company's concem for employees, the lower the 

notice award. This is contmy to the hypothesis. ïhe negative coefficient could be due to a 

chance error or more likely due to the repeated memres design with a lirnited number of 

scenarios. A pst-hoc analysis on the comlations matrix of the I l  scenario variables indicates 

that although the bivariate comlations arnong the scenario variables, other than those naturally 

correlated individual employee characteristics, have been kept low and asceaained to be non- 

sipifitant, CULTURE, the values of which were randomly assigned, happened to conelate in 

the negative direction with LNSERV, AGE, and LNSAL-98, all behg very significant variables 

in the positive direction with the notice Hod. It is possible that a lack of an allsombinations 



design may not have ken  able to capture the unique effect of' some of the more marginal 

variables, especially when their correlations with sorne other significanr variables (or the 

combination of them) are hi&. A ciuster analysis on AGE, LNSAL-98, and LNSERV was 

conducted to test this proposed explanation. To keep things simple, a ~vo-cluster solution 

(involving a high and low gmup) was used. This dichotomous cluster solution was then 

correlated with CULTURE. A moderately significant negative comlation (pvalue 0.07; hvo- 

tailed) confirms that CULTURE mighr have captund some of the cornbined effects of the three 

other significant variables. In other words, while regression analyses are supposed to be able to 

delineate individual factor effects, unique effects are sometirnes dificult to identify when 

correlations exist and the number of cases are limited. 

A similar situation may have occuned for the risk of litigation (LITIGATE). The sign of 

the coenicient for LITLGATE has remained negative throughout the bivariate correlation 

anaiysis, partial correlations analyses controhg for various othet factors, or ordinary ieast 

squares (OLS) regressions controlling for al1 other explanatory variables. The negative sign of 

the coeficient contradicts the theory prediction. It is noted that the variable happened to be 

negatively correlated with some significant NOTiCE determinants, namely, LNSERV, AGE, and 

OCC. (OCC is a very positively significant variable when the regression of notice period on the 

scenario variables excluded LNSAL-98.) However, a two-cluster solution on LNSERV, AGE, 

and OCC, does not show any significant correlation with LITIGATE, but since a two cluster 

solution was a crude testing methoà, it is still possible that the effect of LmGATE could not 

have been delineated h m  the combined effect of the other factors. As the purpose of the 

statisticai analysis is to confm or disconfirm hypotheses, not to capitalize on data, the negative 

sipificant coefficients for mLTLrRE and LITXGAE should oniy be regardeci as discontiming 

the d i d o n a l  hypotheses, but not confinning that the other direction is bue. 



Another concem is that OCC has a negative coefficient As explained under the 

individual regression analyses section, occupational level (OCC) and sal- (LNSAL-98) are 

very highly conelated (Pearson correlation = 0.76 1). The collinearity might have made the 

coefficients unstable and since both variables are indicators of the same underlying construct, 

employment status, it is probable that the inclusion of one of such variables may be sufficient. 

Subsequent analyses, therefore, have included the two variables separately. The regression of 

the model with C U L W ,  LITIGATE, and LNSAL-98 taken out is given in Table 8-5. The R' 

for the regression is 0.550. 

Table 8-5 
Regressioa Results with 8 Scenario Variables Only 

Modef 
1 (Constant) 

AGE 
FINANCE 
GENDER 
LNSERV 
MARKET 
PERSONAL 
REASON 
OCC 

1 Caeffi 

Standard 
ized 

Coefficie 
nts 
Beta 

-153 
9.072 
.O60 
.643 
.O83 
.O18 

-.O73 
.O60 

a* Dependent Variable: NOTICE 

The results with L N S K 9 8  included instead of OCC gave very similar mults except 

the pvalue of PERSONAL was 0.010. The lack of consistency in this factor's significance 

across the two models and the likely inflation of the t-statistics of this type of repeated meantres 

design (see next &on on the limitation) made it dificul to conclude the factor as sigoificant. 

As the respondents had indicated in their subjective ratings, occupational level was w d  much 

more fiequently than salary, the choice in the use between LNSAL-98 and OCC should favour 



OCC. Without the non-significant PERSONXL variable, the resulting regression is shown in 

Table 8-6. The R' for this model remains at 0.550. 

Table û-6 

Regraion Results wiih 7 Scenario Variables Only 

Model 
1 (Constant) 

AGE 
FINANCE 
GENDER 
LNSERV 
MARKET 
OCC 
REASON 

Unstandardized 
Coefficients 

Sig. 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 

Standard 
ized 

Coefficie 
nts 

Beta 

.151 
-.O72 
.O54 
-650 
.O82 
-057 

0.071 

B 
-5.929 

-101 
-.874 
-658 

3.838 
1 .O33 
.317 

-.868 

a- Dependent Variable: NOTICE 

t 
-14.392 
12.835 
-6.553 
4.791 

53.317 
7.259 
5.31 2 

-6.500 

Std. Enor 
-412 
.O08 
.133 
,137 
.O72 
-142 
,060 
.134 

In this ngression, AGE, LNSERV, and OCC have positive coefficients, indicating that a 

higher value for these variables was associated with a longer notice period, that is, the older the 

age, the longer the service, or the more senior the occupational level, the longer the notice period. 

A poor Company financial situation (FMANCE dumrny coded 1) was associated with a lower 

notice award whereas a poor labour market condition (MARKET dummy coded 1) was 

associated with a higher award. The negative REASON coefficient mea?s termination due to 

resûucturing (REASON=O) was associated with a longer notice as compared wîth temination 

due to performaacemIated reasons (REASON4). Under this analysis, GENDER is also 

significant indicating that female termhated employees may be awarded longer notice periods as 

compared with male employees. Among this list of variables, LNSERV contributes gmtest to 

the variance. The explanatory power of this vanable can be measured by the difference in R' 

betwm this model and the mode[ without this variable, which is 0 3  1 (3 1%). All other 

variables were able to explain only one or two percent of the notice variance. 



One potential problern relating to this type of repeated rneasures design, where one 

respondent answered a set of 30 scenarios, is that the observations are not totafIy independent. 

The actual number of independent observations lies somewhere between the number of 

respondents and the number of mpondents multiplied by 30. The standard ermn of the OLS 

regression coefficients, therefore, tend to be underestimated and the resuking t-statistics inflated. 

As such, the actual p-values might be somewhat smaller than they should be. Various prior 

research studies using this policy-capturing approach have recognized the problem and have dealt 

with it in differerent ways. Hitt and Middlemist (1979) and Hitt, Ireland, Keats, and Vianna 

(1983), simply made the assumption of the independence of observation because precedence had 

existed (e.g., Stewart and Gelberd, 1972). Hia and Tyler (1990) also cited the work of Winer 

(1974) to support the assumption of independence between each of the respondent's 30 

observations king consistent with a within-subject, repeated-measures design. Keats (1991) 

argued that while the assumption of independence may increase the likelihood of a Type II error, 

the wumption of non-independence increases the likelihood of a Type I enor. She hrther 

suggested that although researchers find neither type desirable, in exploratory research the 

possibility of a Type II error is less threatening than a Type 1 error (Hartwig and Deanhg, 1979). 

in sum, the larger the sarnple size and the lower the degree of correlation of the error terms, the 

more robust the ordinary Ieast square method will be (Hanushek and Jackson, 1977). 

Moreover, in this analysis, the degms of £keâorn @Fs) are over 4000. A t-value of 

2.00 would be significant at the p = 0.05 level (two sided) if DF is 60. With 4000 DFs, the DF 

would have to d u c e  by a factor of 0.015 in order to nally affect the factor signifïcance at the 

conventional level. So there are lots of extra DFs in this situation to allow m m  for some degree 

of understatement of the standard error. Moreover, despite that the standard emrs are under- 



estimated, the OLS regression estirnates are unbiased. Therefore, especially when the regression 

is used for prediction purposes, the OLS is still a good and valid rnethod to use. 

Quite a few researchers have dealt with the correlated error term problem with the 

introduction of dummy variables for each respondent (e-g., Blancero, 1995; Hia and Tyler, 199 1. 

Judge and Bretz, 1992, and Tyler and Steensma, 1995). The dummy variables are used to block 

within-person variance while determining the remaining variance explained by the scenario 

variables (Tyler and Steensma, 1995). This controls for each subject's idiosyncratic contribution 

to the overall regression and thus should yield accurate standard error estimates (Judge and 

Bretz, 1992). 

This rnethod is, therefore, also employed in this current analysis. The inclusion of 

dummy variables did not change the significance of any coefficients in the model, further 

confinning that any comlation of emor ternis here did not pose a problem in the interpretation of 

the regression results. Using hierarchical regression analysis, the dummy variables explain about 

13% of the notice van-ance whereas the scenario cnteria explain over 56%. Almost 50 dummy 

coefficients are significant at the p<0.001 level. Since effect coding was used to mate the 

dummies, this rrsult implies that then is a large degree of individual differences away fiom the 

mean. ûther than judging based on the scenario ci~urnstances, obviously, the degree of leniency 

or sttictness in the award of notice period varies with individual decision-maken. Such 

individual differences may be worth investigating in the subsequent analyses. 

Section Summ0171 

Among the 11 scenario variables, 7 were found to be significant. AGE, LNSERV and 

OCC al1 relate positively with NOTICE. The negative FINANCE and REASON coefficients 

mean that the notice period will be lower when the Company fiancial situation is poor or the 

reason for termination is perfomuuice-nlated. The positive GENDER coefficient meaw that 

fernale employees tend to get a higher notice a d  while the positive MARKET coefficient 



means that a longer notice is associated with a poor labour market condition. While the inclusion 

of the dummy variables for the individual respondents does not significantly affect the scenario 

variable coefficients, the significance of the dummy coefficients indicates great individual 

differences. As such, the next logical step is to detemine how much of the individual 

differences can be accounted for by the individual decision-rnakers' characteristics. This is the 

purpose of the following set of analyses. 

SET 3: Analyses Including Individual Chatacteristics Variables 

This set of analyses is similar to the previous set, except that the independent variables 

matrix is more complicated as it includes the individual decision-makers' characteristics 

variables. The dependent variable vector is still Y, as before. The independent variables matrix 

is Xe, which is obtained by tagging the individual characteristics variables ont0 the previous XA 

matrix. These matrices are illustrated below: 

Respondent 1 's 30 
scenario decisions 
30 (scenarios) x 1 

Respondent 2's 30 
scenario decisions 
30 (scenarios) x 1 

. [ The pattern 

. continues until 

. Respondent 139 

. has been 

. includeâ, giving 

. a matrix of 

. (139 x3O) x 1.1 

8 

Scenario Variables Matrix X i Respondent 1's individual charac- 
i teristics vector repeated 30 times 

30 x I I  j 30 x (1 x 12) 
scenarios scenario variables j times penon individual charac- 

* . * teristics variables 
D - . 

Scenario Variables Matrix X Respondent 2's individual charac- 
j teristics vector repeated 30 times 

30 x Il  i 30 x (1 x 12) 
scenarios scenario variables j times peson individual chanic- 

I 
D 4 4 teristics variab tes 
9 
4 
4 8 

! . [ïhe X matru< is repeated i . me pattern continues until the 
. 147 times, giving a ma& i . individual characteristics 
. of (139 x 30) x Il] i . matrix for respondent 139 has 

i . been included, giving a matrix 
i . of (139 x 30) x 121 



First, a multiple regression analysis was run with NOTICE as the dependent variable and 

al1 the 11 scenario variables plus al1 the individual characteristics variables as explanatory 

variables. (The individual characteristics variables include RES-GEND, RES-AGE. 

ES-CHRP, RES-HRYR, RES-POST, RES-IND 1, RES-NDS, OIL-CON, INVOLVE, 

LRESIZE, D-RANKLI, D-RAMCEE). The significance of the scenario variables was not 

affected by the inclusion of individual characteristics variables and the R~ increased from 0.566 

to 0.579, indicating that the notice decisions were basically made according to the scenario 

variables differences. Relatively little (0.0 13) was attributable to the individual decision-makers' 

own characteristics differences. In other words, the large variation in the magnitude of the 

individuals' notice awards taas beyond what could be explained by the individuals' demopphic 

or organizational characteristics that were included in this analysis. It could just simply be that 

some people were lenient whereas others were "low-balln decision-rnakers. 

Although the individual charactensiics only enhance the explanatory power of the mode1 

by a slight amount, it is still worthwhile to examine which individual characteristics are 

significant variables to understand the underlying factors influencing the decisions. Funher 

analyses were conducted, gradually reducing the number of variables to include only the 

significant ones. CULTURE, LITIGATE, a d  LNSAL-98 were fim taken out, as explained 

before. Therefore, only 8 scenario variables were included in this set of analyses. The results 

including al1 the individuai characteristics variables are shown in Table 8-7. The R~ of this 

mode1 is 0.562. nie  number of observations for this mode1 is 2,927 as  many cases with missing 

individual characteristics values were excludeci. 



Table û-7 

Regression Including Individual Characteristirs Variables 

Model 
1 (Constant) 

AGE 
FINANCE 
GENDER 
LNSERV 
REASON 
MARKET 
OCC 
PERSONAL 
LRESSEE 
RES-AG€ 
RES-CHRP 
RES-GEND 
RES-HRYR 
RES-INDI 
RES-INDS 
OIL-CON 
RES-POST 
D-RANKEE 
D-RANKLI 
INVOLVE 

Unstandardked 
ients 
Std. Enor 

-958 
.O09 
.155 
.l69 
,088 
.157 
.l65 
.O70 
.l67 
,052 
.O14 
.in 
.168 
.O15 
.228 
-191 
.209 
.158 
.179 
.195 
.t2t 

Standard 
ized 

Coefficie 
nts 
Beta 

.l% 
-.Of3 
.O59 
,631 

-.O83 
.O76 
-073 
.O16 
.O60 

-.O10 
,043 

0.020 
,076 
-. 102 
.O12 
.O04 
.O0 1 

9.029 
.O57 

-.O17 

Sig. 
.O00 
.O00 
-000 
.O00 
.O00 
.O00 
.O00 
.O00 
,252 
.O00 
,565 
.O03 
,155 
,000 
.O00 
-388 
,799 
.962 
,044 
.O00 
282 

a* Dependent Variable: NOTlCE 

Afier taking out the non-sipifkant variables (pvalue > O.OS), including the scenario 

variable, PERSONAL (which is the persona1 hardship on the employee resulting h m  the 

temination), the ~ d u c e d  model was run. Further non-signifiant individual characteristics 

variables were identifred and rernoved, leaving the fmal reduced model with only 7 scenario and 

4 individual characteristics variables as given in Table 8-8. The R* for this madel is 0.567 with 

N = 3,107. This R' is slightly higher than the R' for Table 8-7, probably because of the missing 

value cases. It shows that the explanatory power of the reduced model is no Iess than that o f  the 

fit11 model. 



Table &8 
Final Reùuced Mode1 with Significant Scenario 

and Individ ual Characteristics Variables 

AG€ 
FINANCE 
GENDER 
LNSERV 
MARKET 
OCC 
REASON 
RES-HRYR 
LRESSIZE 
RES-INDI 
D-RANKLI 

Coefficients? 

Unstandardized 
ients 
Std. Enor 

.548 

.O09 
,149 
153 
.O80 
,159 
.O66 
,149 
.O09 
.O45 
.215 
.161 

Standard 
Q& 

Coefficie 
nts 

Beta 

-1 51 
-.O74 
.O54 
.640 
.O75 
.O70 

-.O80 
.O56 
.O79 
-. 102 
.on 

Sig. 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 
.O00 

a- Dependent Variable: NOTICE 

Therefore, For the individual characteristics variables, as show in Table 8-8, only the 

respondents' years in HR (RES-HRYR), size of their organization (LRESIZE), whether their 

industry was manufacturing (RES-ND I),  and whether the avoidance of litigation was their main 

sevenince compensation objective @-RANKLI), are significant at the p4.001 level. From 

these results, it can be concluded that notice p e r d  is positively related to the length of service in 

HR and the size of the organization. The manufacturing industry was associated w*th a shorter 

notice period. When avoidance of litigation is the primary severance compensation concem, the 

notices awarded were higher as compared with rrspondents whose main objective was to help the 

employee or to be fiscdly mponsible to the oganization. 

One concem in the regrrssion involving the individual characteristics is that a nurnber of 

cases (34) contained missing values for LRESSIZE. This is mainly because there were 18 

~spondents who were consultants and the size of their organization that they reporteci on the 



survey was probably not as related to their decisions than the average size of the organization of 

their clients for whom they were making their recomrnendations. For such cases, LRESSIZE was 

considered to have missing values. Since the consultants' client profiles were not known, the 

missing values were substituted by the mean size of organizations in the data set so that fewer 

cases would have to be thrown out. Mean value substitution was also used for the other missing 

value cases for this variable. (Estimation by the ngression method is inappmpriate as the other 

individual characteristics variables are able to explain very little the LRESSIZE variance.) The 

regressions with LRESSlZM (the variable with missing value substitution) replacing LRESSIZE 

did not result in any differences in the interpretation of the significance Ievels OF either the 

scenario or ind ividual characteristics variables although there were some changes to the 

magnitude of the coefficients for the size and RES-HRYR variables. 

Section Summarv 

Onty four individual characteristics variables were found to be significant. The 

respondents' years in HR (RES-HRYR) and the size of their organization (LRESSiZE) are 

positively related to the notice period. Respondents in the manufacturing industry (RES-iND1 

coded 1) are associated with a shorter notice period, while respondents with avoiding litigation 

as their main severance compensation objective @_RANKLI coded 1) sre associated with a 

longer notice. ûverall, notice pend  decisions are largeiy explained by the scenario variables. 

Although the individual characteristics variables have nlatively little contribution to the 

explanatory power of the rnodek, the severai significant individual characteristics variables are 

niIl having an impact on the decisions. Among these variables, the effeet of RES-HRYR is of 

specific research value, as practitioners interviewed were generally interested in knowing the 

influence of experience Iwei on notice decisions. As such, m e r  discussion on this variable is 

wamuited. This will be the focus of the next set of analyses. 

SET 4: Analyses Focasing on HR Experience 



This set of analyses will be sirnilar to the previous set of analyses, except that only KR 

experience is examined in details among the individual characteristics variables. In the previous 

OLS regressions (re: Table 8-S), experience of the HR practitioners, RES-HRYR, was a 

significant variable in the notice period decisions with p-value at 0.000. The next research 

question is to see if experience would cause any differences in the weights of the other 

determining factors used by the decision-makea. To make the slope shifters (or interaction 

effects) simpler, a dumrny variable CATJXP was fint created using the variable RES-HRYR. 

For RES-HRYR less than 10 yean, CAT-EXP was coded O. For RES-KRYR of 10 or more 

years, CAT-EXP was coded 1. Although this cutsff point of 10 yean is arbitrary, given that 

severance compensation involves cornplex policy level decisions and can have significant 

financial implications for the organization, an HR practitioner probably would require 1 0 or more 

years of experience to be considered as "experienced" in this area. The slope shiRea were 

formed by multiplying CAT-EXP with the 7 significant scenario variables individually. 

First, a regression of NOTICE was run with just CAT-En added to the list of 

independent variables in Table 8-8 excluding RES-HRYR. That is, the independent variables 

included AGE, FINANCE, GENDER, LNSERV, MAMET, OCC, REASON, LRESSIZE, 

RES-N'Dl, D-RANUI, and CAT-EXP. 'The results gave CAT-EXP a significance level of 

pc0.001. This confirmed that the significance of the experience variable had not been reduced 

by the use of a categorical variable. A fiirther regession with CAT-EXP and ail the dope 

shiflers was then conducted. The mult  is that when the dope shifters were included, only one 

dope-shifting variable (CAT-En multiplied by LNSERV) was significant. However, the main 

effiect of CAT-EXP becarne non-significant (The same is tnie even after removing the non- 

significant dope shifters.) The adjusted R~ of the dope shifking mode1 and the main-effits 

model are the same, at 0.566. This indicates that the slope-shifüng mode1 is not any better at 

explainhg the vartartance than the main effect model. in gened, there is insuficient evidence to 



conclude that the experience shifted the weight of the scenario coefficients. To funher 

undeatand this, the coefficients of the more experienced group and the less experienced group 

are presented separately in Table 8-9 as follows. (Due to the negligible explanatory power of the 

individual characteristics, the focus for this analysis will only be on the significant scenario 

variables and the effect of decision-maken' experience on them.) 

Table 8.9 

Regression Results by Decision-Maker Experience 

Constant 
AGE 
FINANCE 
G m E R  
LNSERV 
MARKET 
OCC 
REASON 

R sauare 

More Experienced 
Group 

-63 18 

standardized Coefficienï 
Less Experienced 

Group 
-5.2 19 
0.097 

-0.87 1 
0.457 
3.398 
0.886 
0329 

-0.832 

5" 

OvetaIl Group 

Notes: 
a. All the coefficients and constants for the more experienced group and the overall group are 
significant at p<0.001 level. For the less experienced group, p = 0.000 for AGE and LNSERV, 
0.001 for FINANCE, 0.002 for MARKET and REASON, 0.006 for OCC and 0.097 for 
GENDER 
b. lgnonng any dope shifting effects for the scenario coefficients, the overall group has one 
coefficient for each scenario variable. However, the constant terms for the more experienced 
group and the less experienced group differs because CAT-EXP is signifiant. The first nuniber 
presented is the constant tcrm for the more experienced group while the second is for the l e s  
experienced group. The difference equals to the coefficient of the dummy CAT-EXP variable. 

As discwed above, the overall model probably explains the variance as well as the other 

two models separately. However. the more experienced group seemed to have awarded longer 

notice periods (as confirmecf by difference in the constant tenns and the significance of the 

CAT-EXP variable in the regresion analyses discussed earlier.) The ma= experienced group's 

decision model also tends to be more consistent, with a higher R' than the l u s  expenenced 



group. Therefore, experience did matter in terms of the magnitude and consistency of awards. 

AlthouJh the coefficients presented here appear to suggest some differences for the variables 

LNSERV and GENDER (especially with GENDER being significant for the more experienced 

group but not for the less experienced gmup), the slope shifting mode1 did not offer suficient 

evidence to conclude statistical significance for the slope shifting effects. Future research using 

a larger sample should focus more on these two variables in particular when experience of the 

decision-rnaker is concerned. 

Section Sumrna>y 

HR experience is a significant deteminant of notice period under the OLS regressions 

whether a continuous variable RES-HRYR or a categorical variables CAT-EXP was used. The 

more experienced group was found to be more generous in awarding the notice periods and their 

decision models more consistent. Although the= are some indications that the more experienced 

group ptaced more emphasis on the length of service criterion, the analyses did not offer 

sufficient evidence to conclude statistical significance of such a slope shifhg effect. 

SET 5: Multivariate Regression Analyses 

So far, the analyses of the individual characteristics variables have made use of OLS 

regressions only. It was mentioned earlier that the inflation of the t-statistics as a result of the 

repeaied measures design and the lack of total independence among observations poses a 

limitation to the study. Another approach to analyze the effects of the individual characteristics 

variables that may avoid such a limitation is the multivariate regression method. 

in the multivariate regression analyses, the 30 scenmios were regardeci as 30 treatments, 

and the 30 notice period decision variables, one for each scenario, became the dependent 

variables. This is simiIar to a set of 30 shultaneow multiple regressions with notice periods as 

the dependent variables and the individual characteristics variables, namely, RES-GEND, 

RES-AGE, RES-CHRP, RES-HRYR, RES-POST, RES-INDI, RES-NDS, OIL-CON, 



[NVOLVE, LRESIZE, D-RANKLI, D-RANKEE, as the independent vanables. Within each 

multiple regression analysis, the observations should be independent, and thus. the problem of 

lack of independence as previously mentioned for the OLS regression can be avoided. Using this 

approach. coefficients for the individual characteristics variables can be compared and their 

significance tested (Jobson, 199 1). 

The first test involved checking whether it would be justified to assume the same 

estimated coefficients across the 30 simultaneous regressions for each independent variable. It 

was confirmed that the nul1 hypotheses of equality of coefficients could not be rejected for al1 the 

individual characteristics variables except RES-GEND. This lends support to the use of OLS 

regression, which would give only one coefficient for each individual characteristics variable. 

Obviously, had the coeficients been found to be significantly different across the regressions, 

one would not be able to Say that the one coefficient generated by the OLS pmcedure for each 

individual characteristics variable would be appropriate for interpretation. RESGEND was not 

found to be significant in the pnor analyses; therefore the inequality of this variable's 

coefficients should not pose a problern. 

Ne* tests were done on the significance of the coefficients. The test using the full 

mode1 with al1 the individual characteristics variables as mentioned above yielded only 

LRESSIZE as marginally signi ficant (p= 0.104, two tailed). RES-AGE and D-RANKLI, though 

non-significant at the 5% conventional level, came next in the level of significance, having 

Wilk's Lambda pvalues of 0.125 and 0.135 respectively (two-tailed). A reduced mode1 was 

thetpfore used with these variables. RES-HRYR was also included as experience had k e n  

shown to k very significant under the OLS analyses. The Wiik's Lambda pvalues of the  sul la 

are 0.1 1,O. I4O.OI3, and 0.08 (two-taiIed) nspectively for RES-AGE, RES-HRYR, LRESSLZE, 

and D-RANKLI, indicating that only LRESSIZE and D-RANKLI are significant, with the latter 

significant at the conventional level of 0.05 (onetaileci). Another reduced mode1 with only the 



individual characteristics variables significant in the previous OLS regression, i.e., RES-HRYR, 

LRESSIZE, D-RANKLI, and RES-LNDI, Qave similar results with significance found only for 

LRESSIZE and D-RANKLI. Although RES-HRYR is not significant at the 5% conventional 

level in this set of analyses, its direction of prediction is generally consistent with that indicated 

by the OLS regression, that is, the more experienced practitionen gave higher awvards than the 

less experienced. One possible explanation for the non-significance here may be that 

experienced and inexperienced practitionen did not award notice differently based simply on the 

30 scenarios as treatments per se. In other words, the scenarios themselves did not offer a 

systernatic criterion for decisions of practitioners of different levels of experience. Rather, it was 

the factors underlying the scenarios that were important to the decisions. Therefore, when the 

individual scenario variables were controlled for in the OLS regression, R E S  HRYR was 

significant. Sirnilarly for RES-NDl, the coefficients estimates are al1 in the same direction as 

that predicted by the OLS regressions, although they do not reach the same level of statistical 

significance in this set of multivariate analyses. Re-ninning of the rnultivariate regressions using 

LRESSEM to replace LRESSIZE did not resutt in any major changes in the significance levels 

of the coefficients. 

Section Summarv 

nie multivariate regession analyses confimi that size of the organization and avoiding 

Iitigation as the most important severance compensation objective are sipificant determinants of 

notice periods. Although KR experience and the manufacturing industry dummy variable were 

not found to be statistically significant at the 5% Ievel, the predicted directions are generally the 

same as those under the OLS regressions. Momver, the pvalue for HR experience indicates 

that it is only margiadly non-sigdïcant in this set of analyses. 

Discassiion of Findings 

In this section, the focus is on the aggqate results, with special reference made to the 



individual level anaIyses only as necessary. Fint, the significance of the scsnario variables will 

be discussed in relation to the hypotheses. Next, the overall applicability of the theoretical 

appmaches will be analyzed. Finally, the significance of the individual decision-rnaker's 

characteristics will be examined. 

Scenario Variables 

The important deteminants of notice pend decisions relating to the situational 

(scenario) variables fiom the HR perspective as found in the previous section are length of 

service, occupational leveUsaIary, age, labour market condition, company's financial situation, 

reason for termination, and gender of the employee. The most pmminent determinant, 

irrespective of the type of analysis conducted, is the lengh of service. That is, there is strong 

support for H-B [(a) and H-BS(a) in that the longer the length of service, the longer the notice 

award. 

SaIary was found to be a critical variable whenever it was included in the analyses. It 

represents the employment status of the employee. However, as explained before, the final sets 

of analyses have excluded this vm-able due to collinearity pmblems with the occupational level. 

When salary was excluded, occupational level became a critical determinant in the predicted 

direction. Overall, the findings support the contention that the notice period decision is 

positively related to the employment statw, as indicated by salary andor occupational level, 

thus, lending support to H-B5@), H-BS(c) and H-B l(c), H-B l(d). 

Age of the terminated employee is a critical determinant The older the employee, the 

longer the notice awarâ. This is likely due to the p t e r  difficulty for older employees to find a 

comparable job. ïhus, H-BI@) and K-B9 are confîrmed. A h ,  a poor labour market condition 

was found to be assuciated with a longer notice period, probabiy again because employees are 

expected to take longer to find employment Hence, H-B I(e) and H-B8 are supported. 

The cornpany's hancial situation also entered the decision picture. A poor financiai 



situation kvas found to be associated with a lower award. This is as expected according to the 

ability-to-pay theory and H-B4 is confirmed. 

The reason for temination is also a significant determinant of notice penod. Results 

confirmed that empioyees who were terminated for performance-related reasons were awarded 

notice penods that were less than those terminated for reasons of restructunng. That is, when the 

temination is not due to the employees' fault, but for reasons beyond their conbol, there was the 

tendency for HR practitioners to grant slightiy higher awards. The findings suggest support for 

H-B6. 

Gender of the employee appean to be a significant variable under the aggregate analysis. 

However, it should be noted that this GENDER variable was given negligible wveight in the 

subjective ratings and found to be significant in only 6 of the over 140 individual Ievel models. 

Moreover, the t-statistics for GENDER in this aggregate analysis was the lorvest in absolute 

value among the significant factors. With the limitation that the t-statistics in the repeated 

mesures design may be inflated, caution must be exercised in determining if GENDER is really 

a significant variable. While GENDER was found to be significant among the decisions for the 

more experienced p u p ,  it did not seem to be so for the less experienced group. Given the 

inconsistency of the findings, Further research should focus on this variable to confirm its effect 

one way or another. For the purposes of this research, 1 would hesitate to conclude that female 

employees generally get higher a d .  However, the evidence helps to disconfimi H-BS (d) 

which predicts that the notice pend will be in favour of male ernployees 

Personal hdship on the employee resulting h m  the termination was not found to be 

consistently significant. Thus, H-B7 m o t  be confirmed. This shows that there are genenil 

limitations as to how fa. HR practitioners can help a tenninated employee given the various legal 

and organizationsl constraints. It is also Iikely that in massive layoffh an individual employee's 

personai situation cannot feasibly be taken into consideration due to a fear of precedent seaing. 



There is no evidence to support H-B3 and H-B t O that the risk of litigation or a Company 

culture in favour of caring for employees was related to a longer notice period. The data did not 

point in the hypothesized direction. However, a noted limitation of the design was the mal1 

number of scenario combinations and the variables' correlations with other significant variables. 

A greater number of scenarios might have allowed for a clearer delineation of their unique 

effects. Further research may wish to re-examine these variables. 

Theoretical Im~lications 

The results show that various theoretical perspectives, namely, the legal, 

econornic/financiaI, and social, are operative. All of the five factors found significant in the 

analyses of the legal cases in Part A are significant from the HR perspective as well, indicating 

that the HR practitioners take into account IegaI considerations to avoid unnecessary litigation. 

As for the magnitudes of the decisions (re: H-B2) and the weight of the various factors used 

between the legal and KR practitionea, these will be furthet investigated in the following 

chapter. Economic and financial concems enter the decisions as the company's financial 

situation \vas found to be a significant predictor. Logically, when a finn is in financial trouble 

and especially when massive teminations are required, the fim is limited by its ability to pay. 

On the other hand, it does not appear that HR practitionea will increase the awvard for high-nsk 

litigation cases to avoid the possible legal costs. This may be explained by some practitioners' 

comments such as "it does not mean que* wheels should get more". If the practitionea feel 

the severance compensation is fair and they are confident that they have made a reasonable 

decision, they may not be inclined to change theù decision because the mployee k a t e n s  to 

sue. Overall, economic and fuianciai aspects matter, but not to the extent that principles of 

fhes s  will be ovemdden. There is a balance between business and principles. 

The significance of length of senke and occupational IeveVsaIary lenàs support to ôoth 

human capital theory and equity principles of social justice theory. The results confinn that past 



investments in or contributions to the firrn are important determinants of severance 

compensation. In other wvords, compensation that takes into account past 

investrnent/contributions made by the ernployees is probably seen as fair fiom both an economic 

and a social perspective, not just a legal perspective. The finding that terminations for 

performance-related reasons are related to a shorter notice shows that equity and attribution 

theones apply. Obviously, in making the notice decisions, there are more criteria to consider 

than simply following past legal decisions or optimizing financial results. HR practitionen 

probably perceive it as equitable to compensate employees who are tenninated for no fault of 

their o~vn more than those terminated for performance-related problems. 

Other than equity principles social justice theory can also be addressed from the need 

principle. Among the four hypotheses suggested in the need principle section (H-B7 to H-BlO), 

two are supported by the findings. They are related to age and the labour market conditions (H- 

B8 and H-B9). Employees teminated at an older age or thrown into a poor labour market 

condition are going to have a more dificult time finding alternative employrnent and thus require 

for a higher compensation. As mentioned in the conceptual framework chapter, the theoretical 

perspectives are not muhially exclusive of each other. For example, in this case involving age 

and the labour market condition, the same relationships are hypothesized by the legal approach as 

well. Therefore, it is hard to specifically conclude whether the decision-makea were considenng 

these factors simply because of the lepl coii~aaints or because they also applied the need 

principle. The other two hypotheses under the need principle that are not supported by the data 

involve persona1 hardship and the company culture as discussed earlier. It seems that the HR 

practitionea did take needs into consideration in their decisions, but they are more inclined to 

look at the more objective indicaton, narnely age and the labour market, than the barder-to-prove 

or Iess concrete factors like persona1 hardship and company culture. On the other han& it can 



also be argued that the pnmary reason for age and labour market conditions to be considered is 

that they are criteria used in courts. 

Finally, it is hypothesized that severance formulae that emphasize the overrïding 

importance of the length of service and occupational levels has been institutionalized (H-B I I), 

thereby, rnaking these two factors the most significant factors among al1 the notice period 

deteminants. Results undoubtedty support that length of service is the most prominent 

determinant of notice decisions. The difference in R'S of the regression model presented in 

Table 8-6 (which included this length of service factor) and the same model without this variable 

is 0.3 1, indicating the significant unique contribution this factor has to the explanation of the 

notice period variance. The variable that came next in its explanatory power is age, accounting 

for an R' difference of about only 2%. Occupational level does not seem to explain the variance 

any more than the other variables. Therefore, the proposition in H-BI 1 that both length of 

service and occupational level are the two most important deteminants is not totally supported 

by the findings. Only the length of service was pmven to be more important than the other 

factors but apparently not the occupational level. 

Decision-makers' Individual or Orpanizational Characteristics 

The list of decision-makers' individual or organizational characteristics tested in the 

analyses includes their gender, age, HR experience, involvement in severance compensation, 

position level, possession of professional designation, value system (main objective of severance 

compensation), and the size and industry type of their organization. Among these variables, only 

a few are significant The larger the size of the rrspoodents' organization, the longer the notice 

period. This may reflect that larger organizstions have been more generous in severance 

compensation and that the severance compensation ievel of the respondents' organhtion was 

probably used by the respondents as a reference point for their decisions. 



There are indications that, overall, the more experienced practitioners were more 

generous in ganting the awani. However, in terms of the coefficients of the scenario variables, 

no major difference was found between the more experienced (10 years of more) and the Iess 

experienced groups. That is, the dope shifting effects relating to the dichotomous experience 

variable were non-signi ficant. The exact reason be hind the more experienced group arvarding 

longer notice is not known but a few explanations can be offered. It is likely that the more 

experienced group have greater authority and influence. They understand that common law 

decisions are generally much higher than the legal minimum provided in statutes. As such, they 

may be more comfortable to award longer notice periods, confident that they could justi& their 

decisions. For the Iess experienced group, they may be more hesitant to go much above the le@ 

minimum or go beyond the so-called ruleof-thumb fonnulae. In the survey, when the 

respondents were asked what their biggest challenge was in severance compensation, quite a few 

indicated that convincing top management and line management of the reasonable amount might 

be dificult. Apparently, line managea did not always understand the difference between the 

statutory minimum and the common-law  aso on able notice period. As such, "selling" the 

severance package to them could be a challenge. This reveals that relative to those with more 

experience, HR practitionea with l e s  experience may be less comfortable to approach top or 

line management with higher awards, even when the circurnstances render such amounts 

reasonable. Another possibility is that organktions that value their human resources and have 

fair and generous compensation packages are mon Iikely to attract and retain experienced HR 

practitionea Consequently, experience may be relateci to the organization characteristics which 

the survey has only partislly captured (in ternis of size and industry). 

Among the industry vm*abIes studied, only the dummy variable for the manufactu~g 

industry reached the level of significance under the OLS regession analysis. This suggests that 

the= rnight be industry differences in that employees t e m h t e d  h m  the manufachiring sector 



usually are awarded less in notice. This is not surprising as the manufacturing indus- is largely 

comprised of blue-collar workers, and compensation for these workers is generally recopized as 

not as high compared to the white-collar worken. The ruleof-thumb formula suggested by some 

HR manuals (e.g., Human Resources Management in Canada (Aganval et. al, 1983)) for hourly- 

rated worken (who are usually associated with blue-collar workers) is less generous than for 

salaried workers. As the number of cases available from the survey response for the 

manufacturing indushy was fairly small (15) and the manufacturing industry dummy variable 

was found to be significant only in the OLS regression but not in the multivariate regression 

analysis, fiinire research is needed to corroborate the findings. 

Another individual characteristics variab le found signi ficant relates to the value system 

of the decision-maker. It was expected that respondents whose main objective in the severance 

decision is avoidance of litiption or to help the employee as much as possible would give longer 

notices than those whose main objective is the fiscal responsibility to the employer. Evidence 

supports the former prediction but not the latter. That is, respondents who were most concerned 

about avoiding Iitigation were more generous in giving their awards than those who were not. 

Therefore, although then is a lack of evidence to support that the scenario factor for risk of 

litigation is significant, it is evident that possible litigation costs did influence decisions. 

However, it relates to inter-practitioner diffierences rather than intra-pnictitioner differences 

across scenarios. The association of higher awards with the avoidance of litigation suggests that 

econornic and financial concems may play a d e ,  although it is possible that some HR 

practitioners just would not want to run the risk of jeopard*king their own position and authority 

by court challenges. 

Interestingly even if some HR practitioners said they would like to help the employees as 

much as possible, there is no evidence that this was reflected in the level of severance 

compensation. Aetually, this finding is quite in h e  with the non-signinauia of the pemnal 



hardship Factor. It should be noted though that a number of responses to this question indicate 

that HR professionals are fair to not only the employee, but also the employer, and that faimess 

and consistency (rather than generosity) are paramount. Besides, there are obviously many other 

important criteria to use to detennine the notice period, and there is always a cognitive limitation 

in the number of cues that could be included in a decision, Persona1 circumstances probably did 

not appear to be as important as some of the other factors and thus was not inctuded in the 

practitioners' cognitive decision models. In some interviews with the HR practitioners, the 

message conveyed was that they would like to help the employees but the way to do it might be 

through non-monetary means. For erample, outplacement counselling and retraining may be 

used rather than increasing the amount of severance compensation that is often tied in with some 

specific criteria or Company formulae. There are obviously vanous organizational constraints 

that limit HR practitioners' discretion and HR professionals generally recopize their 

responsibility to the organization as well as to the employees. 

Chopter Summoty 

OveraII, the notice period decisions were largely explained by the scenario variables, in 

particular, the length of service. As some practitionea mentioned in the survey cornrnents 

section, severance decisions can be cornplex and it was sometimes difficult to determine what 

criteria should be used and what weight shouid be atîached to each ctiterion, and to maintain 

consistency across situations. The resutts suggest that no one theory cm explain the notice 

decision satisfactotily. Mer than legal concems, economic/financial theones and social justice 

principles did influence HR practitionen' decisions. Further investigation of the difference 

between the legal and HR decisions will be conducted in the next chaptet. As length of semece is 

the predominant vm*able, it shows that the investment or contribution aspects of the employees 

are the most important consideratioas. individual decision-maker characteristics have some 

influence too, but relative to the scenario variables, they have only limited contribution to the 



esplanatory power of the notice variance. It was also noted that the facton found significant in 

the scenario decisions generally match those rated as relatively more important according to the 

pnctitioners' subjective rating in Table 8-2, with the exception of gender and Company 

financial situation which were both rated relatively low subjectively but found to be significant 

in the scenario decisions. This indicates that HR practitioners, white recognizing most of the 

important decision factors that they use, either do not fuliy understand their decision criteria, or 

are under-reporting the emphasis they placed on these hvo facton, possibly for social desirability 

reasons. 



Chapter 9 

Cornparison of the Legal and HR Perspectives 

A cornparison of the HR practitioners' decision model with that of the legal perspective 

shows that some critical factors are quite consistent, with length of service no doubt a very 

important explanatory variable under both perspectives. Age and labour market conditions are 

found to be significant in both legal and HR models as well. Employment status, in tems of 

either salary or occupational level, is also a critical determinant under both perspectives. Under 

the legal model, both salary and occupational level variables are significant indicating that judges 

take into consideration both of these components. This is understandable because unlike the HR 

cases where the occupational level was given, judges had to decide on the employment status 

themselves by noting not only the position title and responsibilities of the employee, but also the 

salary level. Unfortunately, under the KR modeI, due to the collinearity between salary and 

occupational levels, stable and unique effects for these van'ables could not be estimated at the 

same tirne, and thus, only the occupational level variable was included in most of the analyses, 

which wvas found to be very significant Later on in the section, a cornparison will be made for 

the four variables found significant under both the perspectives (excluding salary, which is 

significant in the legal part, but as explained above, a cornparison acrou perspectives on this 

factor is not feasible), oamely, length of service, occupational Ievel, age, and the labour market 

condition, 

One of the purposes of this thesis is to determine if the le@ and HR perspectives deviate 

h m  each other. It was expected that HR decisions would probably take into consideration other 

organizational factors not commoniy achowledged by courts. In this study, poor Company 

performance was found to be not statistically significant under the court decisions although it 

was in the direction predicted. Probably, this factor only came into the picture in a n a -  



banhptcy situation. In the HR decisions, poor company financial situation is a significant 

determinant that may reduce an average notice period decision by almost a month. 

Also, bad employee performance was found to be insignificant in court decisions. This 

empincal finding, together with the Supreme Court decision in 1998 (Dowling v. Halifau (City), 

33 Canadian Cases on Emplovment Law (2d) 239), confims that '%ex cause" pIays no role in 

the legal notice period decisions. However, for the KR practitionen, not only was the 

performance-related termination situation found to lower their notice period decisions, as 

expressed by some interviewees, they actually felt that it should be the case. That is, some 

practitionen considered that it was fair and justifiable to help the employees terminated for non- 

performance-related reasons more than those terminated for some fault of the employee's own, as 

long as it did not jeopardize the overall consistency of the application of their severance policies. 

A word of caution to the HR practitioners may be necessary in light of these circurnstances. If 

they were to lower the notice period for near-cause situations to that below what courts may give, 

they may find themselves at a higher risk of having litigation for such cases. Even if they do not 

provide awards for nearcauses lower than those that may be given by the court and raise instead 

the awards Wr the non-performance-related teminations, there is d l 1  the risk of king sued for 

discnminating against employees on the grounds of near c a w .  Whether this would be upheld in 

the civil court is yet to be determined. This is not to suggest that HR praaitionea should blindly 

follow Iegal decisions. They should be aware of such implications and assess the risks involved 

in making any decisions. In other words, there may be a need to balance between a legally 

justifiable decision and a morally justifiable one. Practitioners have also commented on the 

survey that keeping proper documentation for proving a just cause dismissal was a challenge. 

They conveyed that it is t he  for managers to be educated about the significance of such 

documentation as  the company is liable for givhg a full reasonable notice period as long as just 

cause cannot be proven. 



The other variable that was found significant under the HR decisions but not in the court 

decisions is gender of the employee. However, as suggested in the HR analyses section, the 

significant finding needs to be corroborated, as the t-statistic for this variable was the lowest 

among the significant variables, and the t-statistic might have been inflated due to the repeated 

measures design. Moreover, gender was also found to be significant in very few of the 

individual level regression models. It would be advisable for the HR practitionen to ignore the 

gender effect as decisions based sirnply on gender difference are discriminatory, which 

contravenes the human riphts legislation. 

After comparing which variables are significant, the next research question is whether 

there is a difference in the ovenll magnitude of the notice decisions. This will be dealt with 

using a general descriptive approach, followed by a statistical analysis. 

Using the condenscd model in cotumn (c) of the listwise deletion method (Method 1) in 

Table 5-3 as the legal rnodel and the model in Table 8-6 as the HR model, the notice periods 

awarded under the two perspective for different occupational groupings are showvn in Table 9- 1. 

In this cornparison, the individual characteristics variables for the HR perspective were not 

included because (a) they have very limited explanatory power, @) they do not significantly 

affect the coefficients of the scenario variables, and (c) it is better to compare apples with apples 

as the individual decision-maker characteristics variables were not captured in the court cases. 



Cornparison of Legai and HI2 Awards Usiag Average Situations by Occupational Levels 

Occupational Level 
1 1 2 1 3 1 1 1 

1 Notice Period Awards (in montbsk 1 

b 

Age (years) 
Salary ( 1996 $ p.&) 
Service (years) 

-- - - 1 (a) With no special situations [ Legal 1 6.33 1 10.46 1 10.13 1 13.88 1 

1 (c) With poor company finance ( Legal 1 
I 

6.33 1 10.46 1 10.13 1 1 3.88 

46.5 
1 18928 
9.706 

41.6 
37619 
7.57 

for labour market, company 
finance, or termination reasons. 
(b) W ith poor labour market 

and termination due to i 

performance-related reasons HR 5.60 8.07 7.13 8 .O0 

The top part of the table provides the average age, salary and service descriptions of the real 

49.2 
4924 I 
10.845 

EiR 

Legal 

court cases by occupational level. Such information would be used to calculate the awards under 

1 45 
53 123 
8.73 2 

the two perspectives (except salary is no< used for the HR model) which are show in the bottom 

735 

7.55 

part of the table. As gender of the employee was found to be signifcant in the HR model, in 

calculating the HR awards for cornparison purpose, the average of the notice for a male and for a 

9.8 1 

1 1.67 

female employee was used. Row (a) compares the situation between the two perspectives under 

a pneral situation where the= is no poor labour market condition, no poor company financial 

8.87 

1 1.35 

situation, and no performance-related reasons for the dismissai. The latter two factors were 

9.75 

15.10 

found to have negatively affecteci the HR decisions but not the legal decisions. Row (b) 

compares between the two perspectives where the labour market condition is p r .  Row (c) 

involves the situation w h e ~  then are both poor company fuancial situation and performance- 

related termination fessons* There are of course various other possible combinations of these 

factors but these thret c o m ~ s o n s  should provide a good illustration of the general and the 

approximate upper and Iower end decisions for an average situation. 



It can be seen that other than for the lowest occupational grouping, the notice awards 

given by the courts are generally higher than those given by the HR practitioners. For the middle 

Ievels where no special situation adversely affecting the HR decisions is in place, the awards 

under the two perspectives seem more comparable. However, for the most senior occupational 

level, the deviation is as large as 4 to 6 months for an average case. There are some indications 

that the overall WR decisions for senior occupational level employees are Iess generous, but for 

the moa junior occupational level, HR practitioners rnight be a little more lenient. This can be 

due to the recognition of the employees' needs or that the practitioners just tend to avoid granting 

the upper and lower end extremes. In the next segment, a more sophisticated statistical 

procedure will be used to compare the magnitudes of the awards between the hvo perspectives as 

well as the coeficients of the cornmon significant variables. 

Since there are more sipificant variables under the HR mode1 than the court model, 

these extra variables, narnely, GENDER, REASON, and FINANCE, were tVst controlled for. 

That is, a regression analysis was run with NOTICE as the dependent variable and these three 

variables as the independent variables. The residuals were saved in the database spreadsheet. 

The constant term of the regression model was then added back to the residuals to form the 

revised NOTICE, which has now controlled for the effects of the t h m  independent variables. A 

regmsion analysis of the revised NOTiCE on the four other significant variables, namely, AGE, 

LNSERV, OCC, and MARKET, is in Table 9-2 as follows: 



Table 9-2 

Regression Results of the Reduced BR Model 
(dependent variable NOTICE having controlled for GENDEEt, REASON, and FINANCE) 

It is noted that the legal model has one critical factor more than this reduced HR model, which is 

salary. Since salary and occupationai levels are highly correlated, unlike gender, temination 

reason, and Company finance, which are quite independent of the other xenario variables, the 

method used to "reduce" the HR model is not appropriate to %ducen the legal model. In other 

words, the effect of OCC would be severely affected if LNSAL-96 were to be controlled for. 

Since the HR model uses only OCC and not the salary variable, it is probably justifiable for 

cornparison purpose to exclude the salaxy variable fiom the legal model as well. Further, the 

correlation between LNSAL-96 and OCC is quite high for the court cases. The reduced legal 

model with NOTICE regressed on AGE, LNSERV, OCC, and LABMKT is shown in Table 9-3 

below: 

Sig. 
.O00 
.O00 
.O00 
.O00 
.O00 

a. Dependent Variable: RESIDCON 

t 
-21.334 
13.644 
50.049 
7.847 
7.536 

Model 
1 (Constant) 

AGE 
LNSERV 
MARKET 
OCC 

Standard 
ized 

Coefftcie 
nts 

8eta 

-168 
,626 
.O9 1 
,085 

Unstandardized 
Coefficients 

B 
-7.8 17 

.IO8 
3.560 
1 .O97 
.456 

. Std. Error 
,366 
.O08 
.O7 1 
.140 
.O60 



Table 9-3 

Regression Results of the Reduced Legal Model 
(with LNSAL-96 exctuded) 

Model 
1 (Constant) 

AGE 
LN-SERV 
OCCCD 
LABMKT 

Standard 

Coefficients 
Sig. 
.O00 
.O00 
.O00 
,000 
-151 

B 
-1 0.395 

a- Oependent Variable: NOTICE 

As Tables 9-2 and 9-3 show that some differences exist in the coefficients, in particular, AGE 

and OCC, a statistical appmach which tests the null hypothesis of equal notice awvards and equal 

coefficients across the two perspectives is useful. To accomplish this statistical approach, the 

two databases were combined. The dependent variable NOTICE becarne comprised of the 

revised NOTICE (after controlling for GENDER, REASON, and FNANCE) for the HR 

decisions and the regular NOTICE for the legal decisions. A common variable name wvs 

assigned, with OCCCD under the legal perspective and OCC under the HR perspective both 

called OCC, representing the occupational levels defined as previous. LABMKT and MARKET 

under the legal and HR perspectives were called MARKET, again representing the labour market 

condition, with a value of 1 coded for a poor condition. LN-SERV and LNSERV representing 

the length of service under the lep1 and HR analyses respectively were also combined to form 

LNSERV. A dummy variable was introduced, named HRDUMMY that had a value of 1 

assigned for the HR cases and O for the legal cases. Fhlly,  4 dope shiften were created by 

muitipiying HR-DUMhfY with a& of  the 4 variabtes, AGE, LNSERV. MARKET. and OCC, 

giving respectively the dope shifters HR-AGE, HR-LSERV, HR-MKT. and KR-WC. First, a 

Std. Error 
1.854 

Beta t 
-5.607 



regression model with the four main effect variables plus HR-DUMMY was run. The mults are 

given in Table 9 4  below. 

Table 9-4 

Regression Results of the Combined Mode1 
(with a dummy variable for the HR cases) 

Model 
1 (Constant) 

AGE 
LNSERV 
MARKET 
OCC 
HR OUMMY 

Standard 

Coefficients 

a. Dependent Variable: NOTICE 

The R~ for the model was 0.495. The negative signifiant HRDUMMY variable confirms that 

6 
-3.61 3 

overall, KR decisions are less generous than the court decisions. (Even when the HR mode1 has 

not controlled for GENDER, REASON and FINANCE, the HR-WMMY coefficient (-2.6) is 

still significant in the negative direction.) This gives support to K B 2  in Chapter 6 which expects 

Std. Emr 
.586 

that, al1 else equal, the notice pend awarded by the HR pmctitionen will be shorter than that 

awarded by courts. This deviation in the magnitude of the awards can be attributed to a few 

misons. F i a  it is possible that not al1 HR practitionee are fully aware of the comrnon law 

Beta 

decision cnteria. Second, even if the practitioners are aware of the general magnitude of the 

court awards, it does not mean that al1 organizations are willing to go that far in their payments. 

t 
4.168 

There always financial and budget consûaints with which HR decision-makers have to be 

Sig. 
.O00 

concemed. Also, it is common icnowledge that not a11 employees paid lower than an average 

court award in similar situations will litigate. The employees concemed may not even know of 

the general court salement amounts and if they do, the= are dl1 the questions of thne and legal 



cos& involved. So, there is the possibili~ that HR pnictitioners purposely give awards lower 

than what the court may give, but not to the extent that the disgnintled employees would seek 

litigation. This finding Iends support to the costhenefit optimization theory under the 

economic/fniancial approach. 

The next statistical analysis involves adding al1 the dope shifien to the above model. 

The purpose is to see if the coefficients of the variables differ between the two perspectives. The 

results of the model are shown in Table 9-5 below. 

Table 9-5 

Regression Results of the Combined Model 
(with a dummy variable for the HR cases and the dope shifiers) 

Model 
1 (Constant) 

AGE 
LNSERV 
MARKET 
OCC 
HR-DUMMY 
HR-AG€ 
HR-LSERV 
HR-MKT 

a- Dependent Variable 

Unstandardiied 
Coefficients 

€ 

,205 
3.01 5 
.942 

1.750 
2,564 

-9.8E-02 
-548 
,158 

-1 .Z9 1 

NOTICE 

Standard 
ized 

Coefficie 
nts 

in this model, although the dope shiftea HR-AGE and HR-OCC are significant., the 

KR-DUMMY variable is not. Similar results occuned when the dope shifters were added only 

one at a time. In no situation wen the dope-shifting efféct and the two related main effects al1 

significant at the same time. it should be noted that dope shifaag effects (or interaction efTects) 

are not to be interpreted îndependentiy of the relateci main effécts. This means that while there 

appear to be some differences in the caefficients for AGE and OCC, the model with the dope 

Beta t 
-3.758 

Sig. 
.O00 



shifting effects is not any better, in terms of the explanatory powr of the dependent variabte 

variance, than the previous model with only the dummy variable KRDUMh,fY. This is 

confirmed by the fact that the U' for this model is 0.496, which is almost the same as that (0.495) 

of the previous model. Since the nul1 hypothesis is in favour of equality of the coefficients, there 

is insufficient evidence to reject the hypothesis to confirm othenvise. As this is believed to be 

the only rescarch that compares the two perspectives in this regard, future research should 

corroborate the findings and continue to rnonitor the changes to see if at some point, the 

difierences rnay reach a level of statistical significance. 

Even if the regression coefficients of the sigificant variables are comparable behveen 

the hvo perspectives, the deviation in the magnitude of the ovenll awards between them can 

have important implications for both HR practitioners and employees. When the HR awards are 

not as good as the court awards, employees are ofien the ones to lose. They are the party with 

limited bargaining power because they rnay still need a goud reference from their past employer 

and rnay not be cornfortable going for litigation. In ternis of legal costs, as compared with an 

organization's entire budget, such costs rnay be insipificant. However, for the terminated 

employees, the arnount of legal costs will likely corne out of their final severance pay. Even if 

they know they can get more in court, it rnay not be worthwhile to punue such a course. 

For the HR practitioners, the findings indicate that it is reaily necessary for them to 

nview their decision criteria As most of the practitioners want to make reasonable and 

consistent decisions, it is important that they justify the difference between their notice decisions 

and the legal decisions. It is noted that poor Company hancial situation and performance- 

related terminations rnay be reasons for HR practtioners' giving of a lawer award, but these 

factors have ken  controlled for befare the c u m ~ s o n  was made. Even considering the more 

experienced KR group, who tend to give awards higher than those of the less experienced group 

(about 0.9 months more for an average case), there is Still a large deviation between the legal and 



HR awards. If HR practitioners' objectives in severance compensation are to be fair to the 

employees and not be involved in unnecessary litisation, perhaps their awvards should be revised 

upwards. 

On the other hand, the difference could also mean that HR practitioners might view the 

court decisions as overly generous. It is possible that they wvould prefer the court to take into 

consideration the organizational financial situation and the reason for termination as well. 

Whether organizations would push for legal changes that will be more in line with the efficiency 

paradigm and the "employment at will" concept, and how far their influence may go is not 

known at this time. Future research, especially longitudinal studies, should determine if the 

extent of deviation between the hvo perspectives increases or decreases over time, and why. 



Chapter 10 

Limitations and Delimitations of the Study 

The data of this study, for both the legal and HR analyses, were gathered only for 

Alberta and may not necessarily be generalizable to eisewhere in Canada. However, previous 

empirical studies have not found any conclusive significant provincial differences. Since al1 

legal decisions are bound by the Supreme Court decisions across Canada and many courts have 

cited cases of other provinces in their decisions it is expected that the decision factors should not 

di ffer too much across provinces. 

It is possible that the cases decided by courts and those subsequently reponed are not 

representative of general termination settlements. While this rnay be true, it should be noted that 

these are the cases that exert an influence over subsequent Iegal decisions and HR practitioners' 

decisions. By capturing both the legal decisions and the HR  lact titi on en' decisions, it is 

believed that this should be sufficient to cover most of the broad range of decisions. 

The use of HR professional associations' mernbea as respondents is one limitation of the 

study. Ideally, the sample should not be limited to the voluntary rnembership of such 

associations. Unlike doctoa or lawyen who must be registered wvith their professional 

association to get a licence to practice, there are certainly HR professionals or practitionen who 

make wronghil dismissal decisions without king associated with the HR organirations. 

However, this was the most logical, comprehensive, and efficient means of reaching the HR 

pmfessionals. Membership of diese associations is open to al1 HR practitioners, with 

qualification and experience as generally the only basic criteria for acceptance. Memben of 

thex associations corne h m  a variefy of backgrounds, serve in different industrk and different 

s i n  organhtions, and clearly identify themselves as HR people. Thus, these associations' 

members should be representative of the general HR practitionen' population in Alberta, with 



the exception that perhaps the runl area population rnay be somewhat uuderrepresented as both 

the associations' main activities are held in the hvo larsest metropolitan cities - Edmonton and 

Calgary. Despite this limitation, there did not appear to be any bener directories or sources 

available to effectively reach HR practitioners. Another advantage of using the HR associations' 

help is that the response rate could be expected to be higher as compared with that of a regular 

mail survey not sent through any connections. With the support from the pmfessional 

associations, there should be a better chance that members exhibit citizenship behaviour and 

res pond. 

Another limitation of this study relates to the sample size. As there are mony 

explanatory variables of interest under both the legal and HR perspectives but only a lirnited 

number of court cases and completed HR surveys are available, the results for some of the 

variables may need corroboration. This is especially so for variables for which there were few 

cases involved and those variables whose effects are marginally significant. As for the limitation 

of the repeated measures design for the HR part, it has been discussed in detail in Chapter 8. It is 

aIso noted that the lack of combinations of vatioiis factor vaiues, due to the limited number of 

scenarios that could be incorporated into the HR survey, sornetimes made identification of 

unique factor effects dificult Unfortunately, increasing the number of scenarios was not 

feasible as it would probably fùrther =duce the response rate. However, fûture research could 

pmbably improve on this. Since some of the variables' significance or non-significance have 

been confinned in this research, hmue midies may focus only on the remaining questionable 

variables, thereby allowing for more possible combinations of such factor values. Orthogonal 

designs may actually be considered in such studies as the variables that should then be the focus 

are not naturally comlated. Future research could certainly also expand the %ope to outside of 

Alberta, thereby, enlarging the sample s k  by increasing the number of court cases that could be 

considered as well as the number of potential mpondents to the XR survey. 



Chapter 11 

Conclusions 

This shidy shows that reasonable notice period decisions are cornplex. ktany decision 

criteria rnay be involved and such criteria rnay differ arnong decision-maken. Under the lepl 

perspectives, the significant detenninants found for the notice period decisions, including the 

length of service, age, employment status in ternis of occupational level and salary, and the 

labour market condition, are consistent with the tindings of previous mearch work (e.g., 

McShane, 1983; McShane and McPhillips, 1987; and Wagar and Jourdain, 1992). However, 

contrary to the suggestion in previous research that the labour market factor was gaining 

importance, this study shows that its significance is only marginal. As the labour market 

situation is often tied in with the organization's performance, a shifi in the balance towvards the 

employea' interest may likely see this factor's significance decrease over time. Future research 

may wish to follow up on this aspect. Another contribution of this legal analysis is that it 

disconfirms the significance of the year of the decision factor, which had been found significant 

in most of the previous studies but is a factor that had never been explained. The analyses here 

suggest that it might not be the year of the decision per se that was related to the notice penods in 

the prior studies, but rather the underiying macroeconomic situation such as the unemployment 

condition that had been omitted in those studies. The legal analysis also indicates that there 

might be some industq dif5erences in the notice awards. The construction industry m*ght be 

associated with shorter pends  whiie the govemrnent and quasi-govenunent organizations with 

longer. However, due to the relatively few cases involved, the findings may need corroboration 

h m  M e r  studies. 

Under the HR perspeaive, d l  the factors found signifiant in the court are significant to 

the HR decisions as well, indicating a F a t  extent of legal infîuence. However, there were also 



other decision criteria not considered by the court that entered the picture. Apparently, a poor 

Company financiaI situation was a consideration for the granting of a lower award and so was the 

situation where the employee wvs tenninated for performance-related reasons. The findings, 

however, were unable to confirm that the Company culture in favour of employee well-being, a 

high nsk of litigation of the case, or a high degree of personal hardship on the employee, would 

increase the notice period..As for gender, there is some indication of its significance in the 

aggregate analysis but not quite so at the individual level. With the inevitable limitations of the 

current survey design, the findings, especially for factors that were marginally significant or 

whose efTects were not in the predicted direction, may need fùrther comboration. 

Decision-maker's individual and organizational characteristics were also found to have 

an influence on the notice decisions. Organization size and the HR experience of the 

respondents are associated with a longer notice. Practitioners whose main objective in severance 

compensation is to avoid litigation also tended to give higher awards. As for the mpondents' 

indushy differences, only the manufacturing industry seemed to be significantly different in 

some of the anaIyses in that the awards associated were lower. 

In cornparin): the legal and HR perspectives, it is obvious that HR decisions involved not 

just the Iegal considerations, but a h  the economic or financial concem as well as equity issues 

in the social and moral sense. That might be why the notice periods tended to be shorter for 

organizations with a poor financial situation and longer for employees terminated for 

restnicturing. Practitionen probably considered they had a greater moral obligation to help good 

performing employees who were just termination for reasons beyond their control. Another 

important finding in this cornparison is that overall the HR awards were Iess than those of the 

Iegaf ones. This lends support to the hypothesis that HR practitionm may try to minimu+ the 

transaction cost and may pay l e s  to terminated employees than the court, knowing that it may 

not be worth the employee's time and money to ppurse the litigation course. However, the tme 



reason for this deviation should be further explored in future research. I F  the difference is purely 

due to ignorance of the general cornmon-Iaw settlements, then this study should provide a good 

reference for the practitioners. In any case, it is important that the decision-makers, both judges 

and HR practitioners, be able to justify their decisions and that they be consistent in the 

application of their decision criteria They should also look at each other's decisions to 

determine if a difference should exist, and what the implications of any deviations are. This 

study is believed to be the first in this area comparing the hvo fields. More work is certainly 

required in the long run to understand the deviations and to see if the fields are converging or 

diverging over time. 
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Appendix 1 
Summary of Landmark Court Cases on Reasonable Notice Period 

Barda1 v. Global Maii Ltd. ([1960] Ontario Weeklv Notes 254): 

The plaintiff had worked for the defendant for over 16 years and was the director of advertising 
of the defendant's pnnting company at the time of the dismissal. Judge McRuer said that in 
every case of wrongfil dismissal the measure of damages must be considered in the Iight of the 
ternis of the employment and the character of the services to be rendered. He continued to say 
that: 

There could be no catalogue laid dom as to what was reasonable notice in particular 
classes of cases. The reasonableness of the notice must be decided with reference to each 
particuiar case, having regard to the character of the employment, the length of service of 
the servant, the age of the servant and the availability of sirnilar employment, having regard 
to the experience, training and qualifications of the servant. 

The judge decided one year of notice was reasonable in the circumstances. The above paragraph 
has since been cited by numerous judges. 

Lazarowicz v. Orenda Engines Ltd, (Il9611 Ontario Rewrts 141, [1960] Ontario Reports 202) 

The plainti ff was a 49 year-old professional engineer engaged by an aircraft company at a weekly 
salary to discharge important, though not supervisory, duties. ARer 3 yean of service, he was 
discharged not for cause but because the Federal Govemment decided to discontinue engine 
purchases from the defendant. The trial judge decided 3 months' notice was reasonable. In the 
Court of Appeal which afiirmed the trial judge's decision, Judge Roach said 'if the employer and 
employee at the time of the hiring had addmsed themselves to the question as to the notice that 
the employer would give in the event of him tenninating the employment, or the notice that the 
employee would give on quitting, what would their respective answea have been?" Clearly, 
Judge Roach did not only consider notice period h m  the employee's perspective, but also the 
employer's. Moreover, contrary to the Bardal decision which considerrd the factors at the tirne 
of the termination, this case placed emphasis on the contract term which would likely have been 
agreed upon at the time of hiring. This line of judgement has been used in some subsequent 
decisions although the Bardal approach has remained the most cornmonly adopted. 

Bohemier v. Storwal International Inc ([1984] 3 Canadian Cases on Em~Iovment Law 79, 
(19831 40 Ontario Reports (2d) 264) 

The 59 yeat-old plaintiff had been employed by the defendant for 35 yean when he was 
dismissed due to the hancial situation of the defendant, He had held various positions including 
that of a foman. Judge Saunders stated in the trial, "The interest of the employee in adequate 
notice must be balance aga* the right of the employer to d u c e  its work force at reasomble 
c o a  In times when it is hard for a dismissed employee to find alternative employment the 
amount of notice (or damages) requked aumot be i n d .  In this decision., refmnce to the 
Lazamwicz v. Orenda Engines Ltd. decision was made. Judge Saundm noted, "If the issue had 
been addressed at the time [the plaintin] was first employed, it would not have been reasonable 



for his employer to have ageed to a notice period suficient to enable him to find work in 
difficutt econornic times ... His daim, however, is based on contract and it is not reasonable to 
expect that his employer would or could have agreed to assure that his notice of termination 
would be suficient to guarantee that he would obtain alternative employment within the notice 
period." In the Coun of Appeal, it wvas confirrned that the economic circumstances of both the 
plaintiff and the defendant were proper factors which should be taken into account in assessing 
the period of notice. However, the trial judge had erred by not giving suficient weight to the 
plaintiff s Iength of employment, character of employment, and the fact that the defendant was a 
major employer in a small community. As a result, the notice period was increased from 8 
months to 1 f months. 

Cronk v. Canadian General Insurance Co. ((19951 14 Canadian Cases on Ernplovment Law 
(2d) 1, [1994], 6 Canadian Cases on Empiovment Law (2d) 15) 

The plaintiff \vas dismissed h m  her position as a clerk-stenographer as a result of organizational 
restnicturing. She was aged 55 and had been employed for 29 yean (excluding the 6-year period 
dunng which she had resigned to raise children). Judge Macpherson, the trial judge, reasoned 
that the paramount factor to be considered wvas the future employability of the worker. However, 
he rejected the proposition that hi@-statu positions should automatically attract longer notice 
periods than low-status ones. Citing two surveys which indicated that lowv-status wvorkers have 
more difficulty finding replacement jobs than high-status employees, Judge Macpherson set the 
reasonable notice at 20 months which was generally far more than previous cases would have 
suggested was appmpnate. In the Court of Appeal, the majority anirmed the traditional principle 
that high-statu employees are entitled to an enhanced period of notice based on their 
occupational status and emphasized that the availability of employment was a completely 
separate factor in determining reasonable notice. The Court of Appeal alsu disapproved of the 
trial judge's use of extrinsic materials (surveys) which were beyond the scope ofjudicial notice, 
particularly without giving counsel the opportunity to make submissions with respect to them. 
The notice period was reduced to 12 months. (This case has important implications as it 
questioned the traditional principles and might open the door for Wre law reform.) 

Wallace v. United Grain Growers Ltd. ([1997), 3 Suweme Court Rewrt, 701, [199g 14 
Canadian Cases on Em~Ioment  Law (2d) 41, (19931 49 Canadian Cases on Emdoymeat 
Law 71) - 
The 59 year-old plaintiff had worked for the defendant a s  top salesman for 14 yean. He had 
limited prospects for reemployment. He was induced to leave a previous employment and had 
been pmrnised fair treatment The trial judge set the reasonable notice at 24 months which was 
reduced by the Court of Appeal to 15 months. In the Supreme Court, the 24-month notice pdod 
was restored. In making the decision, the Supreme Court found that bad faith conduct in the 
manner of dismissa1 was another -or which should be properly compensated for by an addition 
to the notice period. The abrupt manner of the dismissai and the employer's dounded 
alfegations of cause until the time of the trial were considered to have consthteci bad faith 
conduct As such, the trial judge's decision of 24 months was not inappropriate. 



D o w h g  v. City of Halifax ([19981, 33 Canadian Cases on Emptovment Law (2d) 239, 
[19961 152 Nova Scotia Reaorts, [tg951 15 Canaùian Cases on Emplovment Law (24 299) 

The plaintiff was an engineer with the defendant municipality's Works Division. He had worked 
for the defendant for 25 yean. His dismissal was on the ground of conflict on inrerrst as he was 
believed to be involved with the company which had been awarded a contract. Although it was 
subsequently found that he had no direct interests in the company, other misconduct of the 
plaintiff came to Iight during the investigation, including improper interference in the contract 
award pmcess and subsequent administration of the contract. The trial judge, while deciding 
that the employer did not have suficient information to summarily dismiss the plaintiff, 
determined that it was appmpriate to invoke the moderate damages pnnciple due to the 
employee's conduct. Six months' notice was awarded. The Court of Appeal dismissed the 
plaintiff's appeal concluding that the award was not so inordinately lorv as to be erroneous. 
However, when the action rvas bmught by the employee to the Supreme Court, the Coun stated, 
"We do not accept any argument nlating to near cause." The matter r a s  referred back to the 
Trial Coun to detennine the reasonable notice which should have been given to the employee 
without prejudice to the employer bnnging any separate action to address any daims it might 
have against the employee. 



Appendk 11 
Factors Exarnined by Courts * 

The availability of similar employment. 
Specialization and stanis. 
Age. 
Length of service. 
Loyalty and conscientioumess of the employee. 
Expenence in the industry. 
Past experience in that company. 
Educational background of the employee. 
Qualitications of the employee. 
The employee's family circumstances - including such matters as the fact that the 
plaintiff wvs a single rnother. 
The Company flourished at least partly as a result of the employee's performance. 
The employee bought profitable business into the company. 
The employee was doing a good job. 
The employee had wvorked a great deal of overtime for which he \vas not compensated. 
The employee assumed extra duties and showed dedication to the job. 
The employee had penonned well for a nurnber of years prior to termination. 
The employee had been promoted just prior to temination. 
The employee spent much of his or her career training for the position. 
ïhe secunty of the employee's position. 
ïhere were unique featum of the job which the employee enjoyed. 
The title of the position. 
The employee was a key figure in establishing the company's operations. 
The quaiity of the employee's work prior to temination had been deteriorating. 
The employee, prior to temination, had received wamings of unsatisfactory 
performance. 
The employee's performance was inadequate. 
The employee had failed to achieve the objectives which the company had set. 
The employee had relocated a number of times for the employer. 
The employee had been stationed abroad. 
If the employee did not have regularly assigned work houn, notice will be reduced. 
The company was successful. 
The stability of the employee's previous employment history. 
The ernployee did not feel tied to the position and was lwking at alternative positions. 
The degree of security and status in the previous position. 
Length of service in the prewious position. 
The job which the employee left had an uncertain fiiture. 
The employee was in receipt of a p s i o n  h m  a previous position. It is submitted that 
this factor should have no bearing on the length of notice sînce it does not related to the 
damage suffered h m  the temination. 
The employee had been induced to leave the former place of employment 
nie anpluyee had ken  pmiousty seIfimployed. 
The employee had been unemployed at the t h e  of hiring. 
The plaintiff had sold a business to the defendant or its predecessor. 
The fact that the employee knew, when taking the job, that the company was hancially 
unstable wilt reduce the notice period. 



The foreseeability of the uncerfainty of the economy. 
The project on which the employee was working was neanng completion. 
The fact that the employee took the position in an area where it was evident there would 
be few other oppominities has been held in diKerent cases both to reduce the notice and 
to increase it. 
The fact that the employee had been hired for a specific account or project will reduce 
the notice perîod if the termination occuned at the conclusion of the work for that 
account. 
The extent to which acceptance of the position had affected the employee's opportunity 
for re-employment. 
The employee had been transferred or had relocated on accepting the position. 
The employee had been promised an excellent future at the time of hiring. 
The employee had known that there \vas a chance the job would not be long-term. 
The size and complexity of the company. 
The company was in recession at the time of the tennination. 
The employee had been laid off jua prior to the termination. 
The salaries of the remaining employees had been reduced a h  the plaintiffs 
termination, 
The fact that the industry was in recession has been held both to increase and to reduce 
the period of notice awarded. 
The cyclical nature of the industry. 
Usage and customs of the industry. 
The fact that the employment promised was of a permanent nature. 
The employee had turned down other job opportunities while employed. 
The employee had advised the employer at the time of hiring, of his or her need for long- 
term, stable employment. 
The employee had b e n  persuaded, at the time of hinng, of his or her promotional 
potential with the company. 
The employee had no forewaming which would permit preparation for a change of 
employment. 
The fact that the employee was aware of the possibility of temination prior to it 
occurring will =duce the notice period to which the employee would othenvise be 
entitled, especially if the employee had started looking for other employrnent 
If an employee was the Iast to be laid off in his or her category rather than one of the 
first, the period of notice will be reduced. 
The employee's misconduct 
The employee was terminated for reasons which were not his or her fault. 
The fact that the employee was exposed to difficult working conditions. 
The lack of training, supervision, and suppoh 
The fact that the employee was allegediy dismissed for cause although no cause existed 
at law will increase the notice period, 
The manner in which the employee was dismissed. 
The negative publicity encountered as a result of unjust dismissal. 
nie employee had not k e n  recalled when work became available. 
The employee required a certain period of notice in order to become qualified for a 
pension. 
The amount which the ernployee oKered to accept as a severance enMement. 
The parties had expected that the employee could be termination with a specified pend 
of notice, for example, if there had been termination for cause, voluntarily entered into, 
which was ultimately determined to be invalid. 



If there had been any negotiation as to the ternis of sevemce prior to any thought of 
termination, the amount that the parties had considered reasonable. 
The plaintiffs lack of ability to relocate to find alternative employrnent will increase the 
notice, 
The fact that the ernployee, to the employer's knowledge, was in poor hedth and, 
consequently, it would be mon difficult to find alternative employment will also 
increase the period of notice. However, some coum take issue with this on the basis thrt 
if the matter had been discussed at the time of hiring, a longer period of notice would not 
have been agreed to in the event that the employee later became ill. 
Illness can reduce the period of notice. However, that illness must affect the plaintiffs 
ability to secure alternative employment., 
The employee's failure to mitigate in order to reduce damages, or even to retrain for 
another type of employment, has been held to reduce the notice period. 
The fact that the employee failed to mitigate will, in some circumstances, not reduce the 
darnage. 
An amount will not be included by reason that the fact of king fired, in itself, will make 
it more difficult for the employee to locate alternative employment although that might, 
in fact, affect the tirne that it will take. 
The fact that the employee did not accept a reasonable offer will reduce the notice 
period. 
The employee's dificulty in relocating can increase the notice period. 
The fact that the employee is making more money in a new business will reduce the 
notice period. 
The financial ability of an employee to establish a new business has been held to reduce 
the period of notice in a situation where the ernployee obtained capital fiorn selling off 
shares in the takeover of the former employer. 
The reasonable expectation of the employee based on the repmentations of the 
employer. 
The notice received by other employees 
The fact that serious unsubstantiated allegations were made against the employee can 
increase the period of notice. 
The fact that the plaintiff has trained for the career and that the termination deprived him 
of that ambition. 
The fact that the employee was replaced. 
The fact that the employee was in receipt of a mortgage benefit which was to carry on for 
several more yean can increase the notice period. 
The fact that the employment was only on a ternporary basis. 
The fact that the employee was self-confident and entrepreneurial. 
individuals on apprenticeship prognuns have been held entitled to greater notice. 
Contributions by the employee to the founding of the company. 
If an employee has been terminateci, based on allegations which will make it more 
dificult to be re-employed, then the notice period will hcrease. 
The fact that the position provides exposure to those who could assist the employee in 
securing alternative employment 
Ttiat physidly, intellecnially and temperamentaily the plaintiff was an attractive 
individual. 
The notice that the employee would be required to provide if he or she resigned. The 
devance of this factor is disputeci in other decisions. 
Advising the employer prior to the temination that the employee will be leaving shody. 
The regsonable expectations that the employment will be continueci much longer. 



103. The fact that the employee signed a non-cornpetition clause. 
104. Malice displayed by the employer to the employee. 
1 05. The fact that employee had been induced fiom a secured union position to management. 

Note: Different tria1 judga may give varying emphasis to different factors and consider some factors but 
not othen. 

Source: Levitt, Howard A. 1992 The Law of Dismissai in Canada (2nd d), Ontario: Canada Law Books Inc., Pg. 
234-243. 



Appendk III 
Description of Variables for Part A - The Legal Perspective 

Length of Reasonable Notice Penod (NOTtCEl 

This is measured in terms of the number of months. Where a lumpsum amount of 

award was given and the salary is known, the notice penod would be calculated accordingly by 

dividing the amount by the monthly salary. in situations where the proper notice period was 

mentioned, but a different period was actually awvarded due to special circurnstances (e.g., 

malicious employer behaviour), which were rare occurrences not reflecting the nom, the proper 

notice period would be the value taken for the dependent variable, 

Length of Service (LN SERV) 

Length of service is measured in years corn the time of the plaintirs hiring to the date 

the notice of termination was given, or the date the dismissal was deemed to have occurred (in 

the case of constructive dismissal). For cases without specific hiring and tenination dates 

mentioned, the best approximation was done. If the total length of service was mentioned, which 

usually was rounded to the nearest year or half-year, the mentioned length would be used. If it 

was not mentioned but the hiring year is known though not the exact month, the hiring time 

would be deemed to be the middle of the year and the length of service calculated accordingly. 

A natural log transformation was made to achieve a more normal distribution for this variable 

that is required for regession analyses. 

Aae (AGE and EST AGE) 

AGE is the age of the plaintiff at the time the notice of termination was given or 

termination was deemed to have taken place. Sornetimes only the age at the tirne of the trial was 

given and in such cases, the required age would need to be calculateci, rounded to a yearhalf- 

Y=* 



In many situations, age was not given. If listwise deletion is used for such a variable, 

there would be fewer cases lefi for analysis. While the listwise deletion method would certainly 

be useful, other means of analysis may also be useful in view of the limited nurnber of cases. 

One way to handle this rnissing value issue was to estimate the missing AGE values by a 

regression model of AGE on other explanatory variables that have a significant association with 

AGE, nameiy, LNSERV, LABMKT and LNSAL-96 (see below for definitions). (The R? for the 

model is 0.22). The new variable that contains eaimated age for the missing cases is EST-AGE. 

Using a regression model to estimate the missing values is considered more justifiable than other 

ways of handling missing data iike inserting the mean. Where LNSAL-96 is missing, AGE 

would not be estimated. 

Position /Occupational status (OCCCD) 

The position of the plaintiff was initially classified into the following categories. Some 

of the definition ideas are "bonowed" from the instructions attached to the Employment Equity 

forms, the completion of which is required annually of federal organizations with over 100 

employees. 

Classification 

Senior Management 

Middle Management 

Junior Management 

Professionai 

usually includes chairman, presidents, chief executive O fficers, vice 
presidents and general managers, especially of largelrnedium 
organizations, whose work involves determining the business direction 
of the Company. 

usually includes divisional or departmental managers, managers who 
report dvectly to senior management and whose planning involves some 
strategic elements that impact on the organhtions' nicess. 

usually includes managers of a mal1 unit or branch office whose 
responsibilities are more on administration, operationai planning and 
coordination. 

usually includes occupations requirhg a university ducation and 
professionai designation such as doctors, lawyers, accountants, and 
engineers. (Suweyors and consultants are also included in this 
categocy.) 



Su pervisory 

Senior clericaVsales 

usually includw supervisors and foremen whose responsibilities involve 
the supervision of other employees. 

usually includes senior administrative support, senior clerical and senior 
sales personnel who work independently with minimal supervision, 
assuming responsibilities that are not managerial or supervisory but are 
higher than menial or routine duties. (The positioix usually require 
some years of experience.) 

usually includes general clericaVsdrninistrative support employees, 
general sales ernployees who rnay or may not be paid on a commission 
basis, and manual workers such as labourers and workers whose duties 
are more menial and routine in nature. 

Usually, if the judge had mentioned the Ievel of responsibilities, saying for example that 

the position was a very senior managerial position, it would be classified as such unless there is 

clear evidence in the description of duties that it should be classifted othenvise. Where such as 

judgement is lacking, the position title, the description of responsi bil ities, and the size and type 

of organization, as well as the salary level would be taken into consideration in deciding the 

pmper classification. When a professional ernployee was employed in the capaciy of senior 

management, they would be classified into the latter. 

Due to the need to put the categories on a linear dimension for the regression analysis, 

some categories that may overlap need to be combined. For example, professionals could well 

be equated with junior or middle management, depending on their level of expertise and 

experience which were not generally known. Also, from the cases, the distinction between 

middle and junior management could not always be made with confidence especiaily when the 

description of the duties was vague. As such, the middle management, junior management and 

professional classifications were combineci. Sirnilatly, the supervisory and senior clericaVsales 

categories could be regarâed as at the same level. 

nie codhpr uxd Ïn ascending order h m  1 to 4 are respectively for 

ClericaVSalesmen/Manual, Supervisory and equivalent, Professional and Middle/Junior 

Management, and Senior Managemen4 and the higher the nmber, the higher the occupationai 



level. Any finer classification would not be justifiable due to the lack of detailed information in 

most cases. 

Relative to other codings, this one involves more subjective judpent based on the 

qualitative descriptions of the job responsibilities. A reliability check was therefore done by 

involving another rater who independently coded the occupational levels according to the above 

criteria. The initial inter-rater correlation was 0.83 with a Cronbach's alpha of 0.91. These 

reliability figures are very much in line with those in McShane's 1983 study. Cases of 

disagreement were discussed and variable descriptions were refined until a total agreement was 

achieved. 

Salam CLNSAL 96 and EST LSAL) 

Salary is the annual basic salary received by the plaintiff at the time of dismissal. In the 

case of commission sales staff whose commission eamings were an important and integral part of 

earnings, commission earnings were included. Oflen, in such cases, the courts awarded 

compensation based on the average earnings in the p s t  year. Bonuses and b e n e h  were not 

included for the following reasons: 

they were oAen not mentioned in details in the awarcis, making comparison among cases 

impracticabie? 

many benefits were standardized in certain companies that is, they did not selve as a 

good indicator for the employees' status, 

benefits were generally less significant in magnitude as compared with sales 

commission, and 

bonuses were oflen discretionary in nature; where they were nob they were ail1 rnostiy 

subject to the meeting of certain Company targets, the attainrnent of which was not 

guaranteed h m  year to year. 



To arrive at the annual salary, monthly rates were rnuttiplied by 12, weekly rates by 52, 

and biweekly rates by 26. In sorne cases, where salary was not explicitly given, the salary 

amount wouid be cafculated by dividing the total compensation award (where no punitive 

damage was awarded) by the number of months of notice times 12. In these situations, it is 

possible that the amount might have included sorne benefits amount but without any better 

information, the amount should be taken as the best approximation. 

To allow for meaningful cornparison, the salary amount was adjusted to the 1996 year 

level using the average weekly eamings index (Statistics Canada Catalog No. 72-20 1,72-202, 

72-002). This is consistent with McShane's 1983 study. AIthough McShane and McPhillips 

used the CPI index to adjust the salary figures in their 1987 study, CPI is more related to the 

buying power whereas average weekly eamings is considered to refiect more the relative 

earnings which is a better indicator of the employment status. 

Due to the deviation of the salary distribution h m  a normal distribution as noted by the 

skewness and kurtosis statisticsy a natural log transformation was done. The new variable is 

LNSAL-96. 

Similar to the treatment of missing values for AGE, where LNSAL-96 has a missing 

value, it would be estimated using a regression model of LNSAL-96 on the other explanatory 

variables that are sipificantly associated with if, narnely OCCCD, AGE and SEX. (ïhe R* for 

the model is 0.46). Where AGE was also missing for the case, the LNSAL-96 estimation would 

not be done. The new variable including estimates for the missing values is called EST-LSAL. 

Sex (SEX) 

Male plaintiffs were cded 1 and female 2, 

Performance (GDPERF and BDPERF) 

There were two variables used uncier this category - GDPERF and BDPERF, each coded 

dichotomousIy. Where the judge made comments that indicated the plaintin had good 



petformance, using wordings such as "exemplary", "excellent", "very good", 'good", 'tery 

satisfactory", "entirely satisfactory", GDPERF would be coded 1. Otherwise, it would be coded 

O. Where the judge made comments that indicated the plaintiff had bad performance, using 

wordings such as "not commendable", "not an exemplary but a complaining employee", or where 

near causes were found though not amounting to just cause (such as misconduct proven), or 

where in just cause cases with provisional notice given, BDPERF would be coded as I. 

Othenuise, it wvould be coded O. Therefore, in cases where the performance aspect had not been 

mentioned or performance was considered average or generally satisfactory (i.e., neither good 

nor bad), GDPERF and BDPERF would both have code O. Alleged bad performance not proven 

or acknowledged by the court would not lead to a coding of 1 for BDPERF. In the event that the 

plaintiff wvas successful in some areas, e.g., sales, but was found to have committed some kind of 

misconduct, the plaintiff would not be considered a good perfomer and as such, GDPERF would 

be coded O. 

Mitieation (MTG GD and MTG LK) 

Two dummy variables are used for mitigation efforts. Where the judge acknowledged 

that the plaintiff had diligently searched for jobs or made numemus attempts or did the best 

helshe could, MTG-GD would k coded 1. Otherwise, the code would be O. Where the judge 

acknowledged that there was a lack of mitigation efforts by the plaintiff, MTG-LK would be 

coded 1. Clthenvise, the code would be O. 

OramiLational Performance (ORGBD) 

ORGBD would be coded 1 when there were losses or difficulties mentioned in the 

decision related to the employer's business. Where there was an overail industry decline, the 

coding would depend on the context the decline was mentioned. If it was refenhg to the 

difficulty faced by the employer (rather than the dificulty the employee faced in finding 

alternative employment), ORGBD would be coded 1. Where organizational performance was 



not indicated at al1 in the decision, or organizational performance was sood or average. the code 

used would be O. 

Hirin~ Circumstances (HIRiNG) 

Where the plaintiff was lured into employment from a previous secured employment or 

had relocated in order to take up the employment, and the termination occurred within three 

years afier the hiringlrelocation (in line with McShane and McPhiIIip's 1987 study), the variable 

would be coded t. Otherwise, the code used would be O. There are two reasons for including 

"lured into employment" and "reiocation" into one variable. Fint, they both reflect special 

hiring circurnstances that should increase the award. Second, there are too few cases of each for 

analysis and it is advisable to keep the number of variables down given the limited number of 

observations available. 

Labour Market (LABMKT') 

When dificulty for the plaintiff in finding alternative employment was acknowledged 

by the court, e.g., in situation where the judge rnentioned explicitly that the market was poor, 

diligent efforts were made by the plaintiff but hitless, the field wvs of the plaintiff was very 

n m w  or specialized, or job was scarce for people with the plaintiffs characteristics, the 

variable would be coded 1. ûtherwise, including the case where the labour market condition was 

average or not mentioned, the code used would be O. 

Unern~lovment Rate WAVE) 

The unemployment rate wd was based on the seasonally adjusted series by Statistics 

Canada for Alberta (Statistics Canada Catalogue No. 7 1-20 LXPB and 7 1-20 1 Annual) avemging 

over the p e n d  h m  5 months prior to the month of termination to 6 rnonths afterwards. Since 

judges are allowed to take judicial notice of the economic clïmate which is normally known, the 

genenil unemployment rate should be taken into consideration. Accoding to a court of appeal 

(R. V. Potts [1982],36 Ontantano Reports (26) 195 at 2011, "judicial noticen can only be taken of 



information "which is so generally known and accepted that it cannot reasonably be questioned, 

or ... which can be readily be determined or verified by resoR to sources whose accuracy cannot 

reasonably be questioned". It is believed that any finher breakdown of the rate by occupation or 

industry would not be appropriate as the knowledge would be too specific and not general 

enough to be allowed under judicial notice. 

Where the exact termination month cannot be established, an appropriate time would be 

calculated using the decision date of the case less the average time between the decision and 

tennination dates for the rest of the cases. 

Industrv (MD 1 to IND 5) 

The industry to which the employer belonged are classified into 5 durnmy categories 

(WD-1. IND-2, IND-3, MD-4. ND-5) which are respectively for (1) manufacturing and 

trading, (2) services, 13) oil and gas, (4) construction, and (5) government/quasi-govemment 

organizations. For example, a case involving the construction industry would have DJD-4 coded 

1 and other industry dumrnies coded O. 

Similar to the occupational level coding, the coding for the indusûy involves a fair 

amount of subjective element. As such, another rater was involved to do an independent rating 

as well. A cornparison of the ratings indicated a need to redefine some categories. For example, 

"oïl and gas" should include oi1 and gas reiated industries and uconstructionn should include 

construction-reiated industries nich as manufacninng of concrete. In other words, if an 

engineering service fim provides services specific to the oil and gas sector, it would be regarded 

as under the oil and gas industry. Altematively, if it provideci services for al1 industries, it would 

be classified as under the "sewicen industry. The fûndamental rationale is to look at how a 

specific indusûy downhrm affects the organitation in question. Momver, "quasi-government 

organizations" were defined as those organizations which meive significant funding h m  the 

goverment and are of fairly large organization sire. Therefore, educatiod institutes and 



hospitals were to be considered as such whereas a small private medical chic  was not. Afier the 

clarification and reclassification, al1 the cases were a p e d  upon. 

Year of the Decision WEAR) 

The last two digits of the year the decision on the notice penod was made were used. 

Where an appeal coun changed the notice period, the decision year of the appeal coun would be 

adopted. 



Appendiv IV 
Outlien for the Legal Analysis 

a cases: Characteristics of the outlyin, 

Notice Semce Age Occupational 
(Months) (Years) - Level 

3 0.46 30 C lericaVsales/ 
manual worker 

12 0.92 d a  Supervisor 

12 0.04 d a  MiddlefJunior 
management 

8 0.17 d a  Middle/Junior 
management 

24 27.8 52 MiddWJunior 
management 

Annual Labour Lured into Notes 
Salan, '96 Market Ern~lovment* 

$20,404 (2) 

$56,723 Yes (2) 

$44,046 Pwr  Yes (2 )  

d a  - not available 

Notes: - 
(1) Found to be an outlier for Method 1 (Iistwise deletion). 
(2) Found to be an outlier for Method U (estimation method) and Method iii (pairwise 

deletion). 

* These cases wen found to be outliers even in the hi11 model in which the special hiring 
circumstance factor was included. 



Appendix V 
HR Survey on Reasonable Notice Periods 
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Verdon A 





Appendir V (Cont'd) 




