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Abs tract 

This thesis examines problems related to particular labor laws currently 

applied in international air transport. This analysiç is framed within the context 

of scholarly theory and judicial practice arising from various regimes of labor 

law govemhg industrial injury, the individual contract of employment, labor- 

management relations, and fair heatment in the civil aviation industry. 

A critical survey of labor regdations operating in the international air 

&ansport indushy is provided through commentary on the p ~ a p l e s  formulated 

by judiüal deasions and the theories which underïie their reasoning, helping to 

c l a m  both substantive and procedural labor laws affecthg international air 

transport. 

A critical analysis of different categories of statutory labor law governing 

international air transport is also provided to assess the validity of cornmonly- 

erected conflict of labor law rules, thereby revealing the inadequacy of the single 

rule principle in view of the unique and perplexing regdatory interests which 

are inherent in aviation activity. The divergence between domestic labor statutes 

and Treaties of Friendship, Commerce and Navigation or bilateral air transport 

agreements also adds a more sub tle aspect to the problems q lo red .  



Résumé 

Cette thèse vise une analyse des problèmes de certaines règles de loi de 

travail actuellement adoptées dans le domaine du transport aérien international. 

L'analyse se port essentiekment sur le théorie érudite et pratique judiciaire, 

surtout par rapport aux régimes de lois de travail gouvernant la blessure 

industrielle, le contrat individuel d'emploi, les relations de gestion de travail, et 

la traitement juste dans I'industrie d'aviation civile. 

Une sondage plus pragmatique des règles de travail appliquées dans 

I'industrie internationale de transport aérien est réalisée par des commentaires 

formulées sur principe et sur des théories et décisions judiciaires provenant de 

celui-ci, qui aide à darifier les lois de travail, en procédure et substance, opérées 

dans le transport aérien international- 

L'analyse critique des différentes catégories de lois de travail appliqués dans 

le transport aérien international foumissaient aussi un moyen de vérifier la validité 

des règles du confLit de loi de travail, qui révèle l'insuffisance du règle simple à 

cause des intérêts régulateurs uniques et confondus dans l'aviation. Les 

divergences entre des statuts de travail domestique et des traités d'amitié, de 

commerce et de navigation ou des accords bilatéraux de transport aérien créent, 

elles aussi, des circonstances subtiie. 
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Chap ter 1. 
Introduction 

1.1 Subject of the Study 
1.2 Framework of the Study 
1.3 Contribution of the Study 

1.1 Subject of the Study 

The international air transport industry is labor-intensive in both content 

and scale. To maintain a smooth commercial operation, airlines must retain an 

efficient and considerably large labor force comprised of ernployees from various 

sectors - such as flight de&, ground handling, and technical senrice personnel, 

mechanics and sales representatives, plus many more. The diversity of tasks to 

be designated undoubtedly ueates a wide spectrum of social labor relationships 

c o v e ~ g  performance of work, liability for industrial injuries, collective bargainuig, 

and hi; treatment in employment, all  of which inevitably lead this industry into 

the limelight of employment regulations. 

International air transport is saturated with regdatory schemes; state 

intervention in the employment relationship between private parties, aimùig at a 

balance between their interests, is commonly justified by a perceived need to 

maintain minimal industrial order. This justification is especially relevant to the 

air transport industry, since its daily operation depends upon employees of 

specialized professional skill and discipline which can be optimized by satiçfactory 

working conditions, and also because air traffic is an essential public utility of 

serious concem to the common demands of society, Le., the provision of safe, 

regular transportation. Stable and healthy industrial relations help guarantee 

swift and safe traffic senrices to customers as well as indirectly generate more 

reasonable capaaties and fares. 

Two elements of air transport serve to distinguish its labor process. One of 



these elements is the highly-tedinical character of aviation activity. Though no 

longer classified as an "ultrahazardous activity," air trawportation continues to 

be a social activity that exacts a high toU on human life and property when 

accidents occur, and it is nearly impossible for a victim who has very W t e d  

knowledge of the airaaft's perplexing technical nature to prove fault from a 

gigantic pile of carcass and wreckage. Therefore, a unique regirne of Liability has 

been created for this activity in the unified aviation accident laws of the Warsaw- 

Hague pact (res ipsa loquihrr) and the Rome series (strict liabiüty); even in national 

regimes of tort liability, legal mechanisms relating to negligence per se and res 

ipsn lopritzrr - which are not necessarily avdable to the injured employee in 

another industries - are at the ready disposal of aircraft personnel. Peculiarities 

of time and locaiity in the labor process of the airline industry also obscure the 

scope of operation for workers' compensation statutes, especidy in cases that 

hinge on such statutory language as, inter alia, "in the course of employment." 

A second distinguishing element of Labor relations in air transport is its 

transnational character. Not only does the principal locus laboris of aircraft 

personriel, i.e., the air craf tr fly over and land in differen t countrïes, international 

airlines are also required to maintain foreign operation bases and sales officesr as 

well as recruit foreign employees to conduct their daily business, creating a 

natural arena for competing connecting factors in employment disputes - such as 

the domicile of the employer, the place of registration and nationality of the 

aircraft, the locus laboris, the locus contracfus, the locus delicti, the domicile of 

employee, party autonomy - and consequently, for cornpethg regulatory interests 

of the different states concemed. Due to jus gentium, a national airline cannot 

operate abroad without prior permission; these transnational operations are thus 

govemed by diplornatic instruments such as bilateral air transport agreements 

and Treaties of Friendship, Commerce, and Navigation, sometimes containing 

preferential provisions which contradict local labor regulatiow . 
When in conflict, the regulatory interests of states in the labor process of 

airlines are more than general. In the case of industnal injury, extended application 

of local compensation schemes for workers performing their duties "abroad" (in 



airspace over foreign soiI) could be justified. In labor-management relations, the 

prosperous operation and expansion of an international airline's business WU 
certainly benefit the national balance of payment, but to faditate and protect 

such an operation and expansion, a fair cornpetitive market for international air 

transport is needed. Unfair cornpetition could be prevented by extratemtorial 

application of national labor standards to ensure that the operating (labor) costs 

of other intemational airliners, flying within the same market, are maintained at 

a reasonable level. Meanwhile, extending the scope of representation of muniapal 

hade unions over employees working abroad for national airlines could also 

prevent labor shopping and the resultîng deterioration of significant functions in 

the labor-managemen t operation which substantidy affect local emplo yees' vested 

rights and, inter alin, employment oppominities. 

Evidently, there are yet other regdatory interests affecting labor law which 
are not necessarily based on economic cowideration. For example, applying 

local regulations for fair treatment at work to a transnational setting like 

international air transport "would ... achieve the optimum use of [national] ... 
labor resources, and more importantly, would enable individuals to develop as 

individuals."' Implernentation of fundamental values couid even prevail over the 

privileges conferred b y diplomatic instruments. 

This study begins with an evaluation of whether the Warsaw-Hague pact 

and Rome Convention of 1952 apply to employees in the international airline 

industry, followed by a aitical analysis of peculiar features of national worker's 

compensation and employer liability in the sphere of international air transport. 

These discussions cover the substantive aspect of airline labor law. The conflict 

of laws is also covered by a dose examination of competing interests in each 

category of labor regulations, reveaüng the existence of any "definite, h e d  choice 

of law r ~ l e s . " ~  

The purpose of the ensuing discussion is to s w e y  certain d e s  of labor law 

v. Pan Arnen'can World Ainoays,lnc. 44î F 2 d  385 (5th Cir.1971) cert.denied, 404 
U.S.950 (1971), at 442 F.2d 386-7. 

2 A. j. E. Jaffey,"The Foundations of Rules for the Choice of Law" (1982) 2 Oxford J. 
Legal Sud. 368, at p.387. 



operating in the sphere of international air tansport. General problems of 

international labor law and the confiict of labor laws, namely, th& categorization, 

the divergence between civil law and common law on the nature of labor 

regulations, and the law conceming alien workers such as, inter alia, the principle 

of equal treatment, are not ~ L I U ~  explored in this study. In addition, although an 

employee's civil liability towards third parties in the course of employment gravdy 

affects his personal interests as a laborer, and arouses even more attention among 

researchers on the legal status of airline employees, this issue belongs to the area 

of camer liability and cowequently lies beyond the ambit of labor Law; only the 

vicarious liability of carriers (employers) for the negligence of employees towards 

an injured worker will be addressed in th& thesis. 

1.2 Framework of the Study 

The analysis of partidar d e s  of labor law in international air transport 

WU be divided into the following categories, each of them focusing on an individual 

aspect of employment regdation. 

Labor laws goveming industrial injury: This thesis conceives of the Warsaw 

Convention of 1929 and its subsequent amendments as the primary and unique 

example of unification of law regardhg the international air camer's liability for 

injury to a passenger or cowignor/consignee. The Convention's coverage could 

easily be extended to govern an employer's liability toward aircraft employees 

within the same infrastructure, thus smoothly resolving the perplexing conflict 

problems inherent in transnational employment, either by simply amending or 

supplernenting certain articles, or by a change of mentality towards the coexistence 

of conhacts of employment and of camage. A critical shidy of doctrine and 

judicial precedent in light of this approadi helps to support the legitimacy and 

feasibility of this proposition. 

The Rome Convention of 1952 is the only unified reghe specially designed 

to standardize the rights of persons who suffer damages on the ground caused 

by foreign aircraft. The Rome Convention envisages industrial hazards to ground 



personnel in the international air transport industry. Propitious mechanisms, 

such as the no-fault (strict) liability of airaaft operators, provide a better recourse 

For injured employees than any applicable civil tort system. The rarely-invoked 

features of the Rome Convention will be examined as a special scheme of the 

employer's delictual liability, while the exclusion clause prescribed in Article 25 

is inspected and criticized in an effort to show that the system operates as a 

functionai set of labor law rules for international airline workers. 

In the international air transport industry, the wo rkers' compensation scheme 

was once prodaimed as a set of uniform and exclusive rules goveming the airliners 

liability for industrial injuries sustaîned by its employees, though this dedaration 

would be false even if both the Warsaw and Rome systems were unavailable to 

the injured aîrline worker. Nonetheless, an efficient compensation scheme does 

indeed occup y mos t claims for recovery under the two-tier remedial s ystem. 

Hence, this thesis will M e r  address the theory and nature of th& area of labor 

law with respect to its application in the international air transport industry. 

Meanwhile, the inevitable procedural problem of connict of workers' compensation 

laws wîll also be examined. 

~ O s t  work injury claims are covered by the above-mentioned legal 

institutions, though national tort liability systems can stiU provide a bottom-line 

tabula in naufiagio for victirns of modem industrial me, especially when an airline 

employee slips through the loophole between the Warsaw-Rome regirne and the 

applicable workers' compensation scheme. This study tries to rebuild a systematic 

regime of employer's liability from a thorough reading of the relevant and 

fragmentary national jurispmdence, as a speual application of the law of tort to 

international airline employees. 

Labor laws goveming the individuai conhact of employment: The contract 

of employment is not o d y  the foundation of the master and servant relationship 

with respect to terrns of performance, but also an instrument from which a wider 

spectrum of legal consequences are derived, transcending beyond the 

considerations reached by mutual consent. Yet currently most of the functiow of 

the individual contract of employment in the international airline industry are 



prescribed b y collective agreement, induding the standard of existing and future 

ternis such as working hours, minimum pay, cause for termination, etc. In fact, 

the individual employee has no other real choice but to accept or refuse employment 

according to certain predetermined contractual provisions, which leaves only 

those problems that c m o t  be solved through collective agreement - such as the 

contlict of contracfs, espeady with respect to contract formation and termination 

- to be explored in this study; neverthdess, the richness of judicial precedent on 

this subject provides an abundant source for M e r  examination of m e n t  theories 

rela ted to the conaict of airline labor Iaw- 

Labor laws governing labor-management relations: Since the intemationai 

air transport industry has become highly unionized, aside from the above- 

mentioned standard contract terms, many other substantive or procedural matters 

regarding laborfs relations with management are determined by way of the 

collective bargaining process: examples include securing better terms of 

employment, layïng down guidelines and conditions for workers' rights, setting 

up rnechanisms to enforce these rights such as joint management of the labor 

process, and mles for institutional confiicts such as strike or lockout. For the 

purposes of this study, however, it would be of little interest to undertake 

comparative research of the regula tions goveming labor-management relations 

due to their public law nature, as they may Vary sharply between sovereign 

jurisdictions for non-legal reasons. This thesis, then, will focus on the peculiar 

problems of labor-management relations within the context of the international 

airline industry, namely whether local labor-management relations legislation 

could be applied extraterritorially, including the issue of whether the guarantee 

of an empIoyeers right to organize or join a Iabor union could be extended to 

foreign undertakings, and whether the national labor union could act as a 

bargaining representative in the labor process for workers performing their duties 

abroad. The United States (US) Railway Labor Act acts as one example of the few 

labor-management relations laws speually designed for the airline industry, and 

provides a considerable number of judicial decisions on the issues of its 

extraterritorial construction and application in transnational settings; furthemore, 



it is undeniable that the importance of the US in the international air transport 

market makes the judicial opinion of its courts on this subject influentid. 

Labor laws goveming equal treatrnent at work: Due to the highly-regdatory 

nature of international air transport, the equal treatment laws of different states 

may contravene each other. Moreover, other conflicts may arise between the 

applicable equal treahnent laws and diplornatic instruments designed to enable 

the operation of international airline businesses, namely bila ter al air transport 

agreements (hereinafter "ATAs8') and Treaties of Friendship, Commerce, and 

Navigation. The legal rules designed to solve this conflict ciiffer from those 

ordinarily p rovided in private international law and cons titute a distinct aspect 

of airline labor Iaw. Among the plethora of national laws on equal treatment at 

work, two US models - Title M of the Civil Rights Act of 1964 and the Age 

Discrimination in Ernploymmt Act of 1967 - will again form the main focus of this 

study. Their judiaal interpretation provides a wealth of examples on the conflict 

issues occurring in the international air transport industry, and help to draw a 

clearer picture of the current regulatory scheme, hopefully providing a point of 

reference from which hamionization of conflict or a prototype of unified rules 

might be inferred. 

Draft conventions and scholarly proposais: Currently, there is no regime 

of unified labor laws specifically designed for the international air transport 

industry, though scholars have constantly endeavored to standardize certain 

substantive and procedural employment regulations for airline laborers, namely 

regarding conditions of the individual contract of ernployment, workers' 

compensation for industrial injury and the employer's on-board delictual liability. 

These scholastic efforts indude three preliminary drafts of the Convention Relative 

to the Legal Status of Aeronautical Flying Personnel prepared by the CITEJA, the 

Draft Convention for the Unification of Rules Relating to Liabiüty of the Carrier 

in International Carriage by Air prepared by the ICA0 Subcommittee on Warsaw 

(hereinafter "the Warsaw Subcommittee"), as weii as the Resolutions on Confiicts 

of Laws in the Law of the Air and Delictual Obligations in Private International 

Law adopted by the Institut de Droit International. This thesis explores the 



legisla tive intent, designa ted scope, and principles erec ted b y these unofficial 

proposals; it will further compare thek merits and deficiencies with data derived 

from each of the above categones, aiding to bridge the gap between judicial 

practice and academic theory for the future hannonization and unification of 

certain labor d e s  in international air tansport 

1.3 Contribution of the Shidy 

Most studies on labor Iaw within the scheme of international air transport, 

which are actually very few in number, base their argument on preconceived 

conclusions or simple analogies with the character of employment in other 

transnational industries. The venerable treatises and tautologies erected ever since 

are rendered relatively outdated by the increasing weight of judicial precedent 

on a much wider spectnim of employment disputes, provoked by fluctuation in 

the air transportation market over recent decades, the swift change in management 

techniques for business operations, as well as the gradua1 transformation in 

sociopolitical climate. A pagmatic review of m e n t  substantive and procedural 

labor laws affecting the international air transport industry is therefore irnperative. 

Critical analysis of the conElict of laws arising £rom labor disputes in 

international air transport occupies a considerable part of this study and helps to 

validate commonly-erected conflict of labor law d e s  which tend to be based on 

more general assumptions. The unique and perplexing regulatory interests 

inherent in aviation activity dearly demonstrate that the single rule principle is 

neither feasible nor desirable. 

To the greatest possible extent, this study also attempts to fill certain loopholes 

intentionally left in employment matters by the drafters of pnvate international 

air law since the first International Air Conference on Private Air Law, though 

labor laws goveming international air transport activities are a quantum-leap 

ahead of other regulatory schemes in the current Warsaw system. Parallel 

endeavors which appear in draft conventions and proposals are examined in 

Chapter 6 of this thesis. Nonetheless, this thesis is not intended to provide any 



conclusive d e s  for integration. It aspires only to serve as an exegesis of current 

theory and practice, on which the future harmonization or unification of certain 

rules of labor law in international air transport might be founded. 
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2.0 Introduction 

The curent regime of liability governing industrial injury suffered by 

employees of the international air transport industry has been partially unified in 

the Warsaw Convention of 1929 and the Rome Convention of 1952. The Warsaw 

Liability regime is intended to cover carrier liability towards a l l  persons on-board, 

including cabin crew, while the Rome Convention is intended to cover ground 

personnel. However, the scope of both instruments is currently exclusive: the 

prevailing interpretation in treatise and jurisprudence dictates that the Warsaw 

regime precludes on-board personnel flying without any conhact of carriage, 

and a strict construction of Article 25 of the 1952 Rome Convention exdudes 

liability toward ground employees who are able to access collateral systems of 

compensation directly. The following study will cure the wounds left by these 

prevaiIing perspectives and reconstruct both instruments of private international 

air law'as possible regimes of liability covering all airline workers seeking 

compensation for injuries sustained in the course of employment. The author 

suggests that this reconstruction represents a feasible method of unifying certain 

labor laws in international air transport with respect to industrial injury, in contrast 

to drafting an independently cornprehensive Liability convention. On the other 

hand, should the majority opinion prevail, ie., if there is no hope of administering 

the appropriate areas of employer liability according to Warsaw and Rome, then 

the basic features and problems inherent in both major systems of indemnity - 
which currently fill a gap left by national workers' compensation laws and general 

tort liability - should be fuaher explored, for these regdations would form the 

best possible foundation upon whidi any future unified d e s  of liability of the 

international airline employer could be formulated. 

2.1 The 1929 Warsaw Convention and its Subsequent Amendmentsl 
1 The Warsaw Convention of 2929 has been subsequentLy amended and supplernented 

12 



2.1.1 General introduction 

The "Convention for the Unification of Certain Rules rdating to International 

Carriage by Air" (hereinafter 'Warsaw Conventi~n")~ was adopted at the second 

International Conference on Private Air Law, held at Warsaw in October 1929, 

after alrnost four years of preparation? The unification of certain regulations on 

air camer liability - appearing in the major features of the Convention dealing 

with limitation of carrier liability, tmi.hrmity of haffic documents, notification of 

damage and jurisdiction - was one of the major purposes of the Conference. 

Other initial goals included studying the desirability of "the international 

unification of private law with regard to aeronautics," possibly implicating dl 

other spheres of private law related to air transport, e.g. labor lawsi though this 
by the "Protocol to Amend the Convention for the Unification of Cettain Rules Relating to 
International Carrïage by Air Signed at Warsaw on 12 Oct-1929 Done at the Hague, 28 Oct. 1955" 
(the Hague Protocol) ICA0 Doc. 7632, and the "Convention Supplementary to the Warsaw 
Convention, for the Uriification of Certain Rules Relating to international Carriage by Air 
Relating to International Carriage by Air Perfonned by a Person Other than the Contxacting 
Carrier, Signed at Guadalajara on 18 Sept. 1961" (the Guadalajara Convention), both of which 
have already entered into force. However, since no amendment provision affects carrier Liability 
towards employees on-board, no speaal concem wiU be given to these two legal instruments. As 
there are already many examples of treatise and articles deaiing generally with this most widely- 
adopted, and consequently most probiematic, pnvate Iaw keaty, the iolIowing sections of lius 
chapter wiU concentrate on the articles directly related to the Warsaw carrier's liability as an 

employer. 

b a t e  from the first International Conference on Private Air Law on 26th October 1925. 
For more detailed descriptions of the history related to the Warsaw Conference, see D. Goedhuis, 
Nafional Air LegGlations and the Warsaw Convention, 1st ed (The Hague: Marünus Nijloff, 2937) at 
pp. 4-6, j. J. Ide, ''The History and AccompLishnients of the International Technical Cornmittee of 
Aerial Legal Experts (CI-T-E-JA), (1932) 3 J. Air L. 27, and S. Latchfford, "The Warsaw 
Convention and the C.I.T.E. J.A." (1935) 6 JAir L. 79. 

' In a c i r d a r  Ietter sent by M. Poincaré to French diplornatic representatives, requesting 
them to invite the world's air powers to attend the International Conference of Private Air Law 
on 1923, the then-Premier of France mistakenly categorized the rights of States with respect to 
aircraft and th& crew as "entirely unrelated tom the question of air carrier liabiiity: for the 
original text of the Ietter, see J. J. Ide, id. at p z .  Such a ngid point of view has been revised by 
D, Goedhuis, id., at p.4, J. J. Ide, id- at pp. 28-9, and also in the two Opening Çession addresses by 
Pierre-Etienne Flanciin (Head of the French Delegation) and h o 1  Lutostanski (Head of the 
Polish Delegation), in R. C. Homer & D. Legrez, trans. Second lnternafionnl Conference on Priuate 
Aeronautical Lmcr Minute, (South Hackenadc Fred B. Rothman & Co. 1975), at p. 12&14. 



deliberation was evidently in vain. One can st i l l  spot traces of thiç effort in the 

broad language of the preamble to the 1929 Convention, a source of particular 

ambiguity in its failure to clarify that carrier liability towards passengers or 

consignors (consignees) would be the only d e s  ünified under the Convention? 

Unlike the Rome Convention, which expressly provides that its liabiiity 

regime does not cover damages governed by the contract of employment or 

workers' compensation6 (though the real function of this exclusion remains 

doubthil), the Warsaw Convention and its subsequent amenciments are rdatively 

obscure on their scope of protection for persow transported intemationaily by 

air. Thus, questions remain as to whether personal injury sustained on-board or 

in the course of embarking or disembarking by the camer's employee is covered 

by the Convention, and these must be answered by the courts. Due to this 

fundamental ambiguity, the legal challenges to the majority opinion on the scope 

of the Convention - that the Warsaw regime applies only to passengers or consignors 

or their goods which are transported according to a narrow construction of the 

contract of carriage - continue to flourish. 

2.1.2 The Scope of the Warsaw Regime in Employment Relations 

A. Introduction 

According to Article 1 of the Warsaw Convention, the unified regime of 

Iiability applies to "d international transportation of pmsons, baggage, or goods 

performed by airaaft for hire [ernphasis added]" and "gratuitous transportation 

by aircraft performed by an air hansportation enterprise." At fïrst glance, there 

does not seern to be ariy intention of preduding the application of the Convention 

to on-board flying personnel; however, circumspection on s e v d  key elements 

5"maving recognized the utdiility of providing in an unzjbrm m n n a  for the condilias o f  
international air carriàge, regarding the documents utilizedfir fhis carriage and the Iiability of the carrier 

[ernphasis added]:" see supra note 2 

Tonvention for the Unification of Certain Rules reiating to Damage Caused by 
Airuaft to Third Parties on the Surface Signed at Rome, May 29,1933 " see inJra note 203, and 
"Convention on Damage Caused by Foreign Air& to Third Parties on the Surface Signed at 
Rome on October 7,1952", infi note 78. 



of Article 1 has created a majority juridicd opinion which Wtually disqualifies 

the injured airline worker from invoking the regirne. 

B. Transportation and Contract 

Like d other f o m  of commercial carnage, transportation under Warsaw is 

interpreted as a "voyage to b e  undertaken for the principle purpose of moving 

the individuai" from one point to another.' Though fairly unconventiond, it 

would be useful to consider the voyage as a mere physical activity perfomed by 

the air carrier, especially For any unauthorized person - such as a stowaway - 
who is later found on-board the aircraft in fiight and who teduiically c m o t  be 

refused the opportunity to complete the journey? First, there is no requirement 

in the articles of the Convention that such an undertaking be based upon mutual 

consent between the carrier and the transportee, i-e. upon a contract of carriage. 

Second, it is desirable to encourage the nature of action contemplated by the 

Convention9 - envisaging that even when the unauthorized person is subject to 

applicable national laws on tre~passing,'~ objectively, the owner of the estate 

(aircraft) becomes the physical controller of the trespasser, and is therefore under 

obligation to refrain from any wilful, wanton, or reddess negligence;" the owner 

owes a reasonable duty of care to the trespasser as much as to the regular 

'In Re Mexico Cihj Aircrash of October 31,1979,708 F2d 400 (9th Cir. 1983) at  417. See &O 

K. Gronfors, Air Charter and the Warsaw Conaenhun, 1st ed (The Hague: Martinus Nijhoff, 1956), at 

8 See contra D. Goedhuis, supra note 3, at p.131, N.M. Matte, Treatise on Air-Aeronarttid 
hw,  (Montréal. McGill University, 1981) at p.385, and C. N. Shawcross & K. M. Beaumont, 
Shawcrossb Beaumont on Air LAW, 4th ed (London: Butterworth, 1977), para.414; G. Miller, Luïbility 
in International Air Transport, 1st ed (Deventer: Muwer Publisher, 1977), at p.8. 

%e the nature of the Warsaw action is stili under serious debate, t h e  is no reason 
to exclude transportation with no con tract of carrîage in Litigation agaiaçt the carrier for tort 
Liability, nor the possibility of an implied contract between the carrier and transportee. See j. 
Ridey, The Law of the Carriage of Goods by Lund, Sen 6 Ait, G. Whitehead ed. 5th ed (London: Shaw 
& Sons Ltd., 1978), at p.Ill, and R W. M. Dias & B. S. Markesinis, Tort Law, 2d ed (Oxford: 
Clarendon Press, 1989), at p.8. 

10 See O. Riese, Luftrecht - Das internationale Redr f der zitn7m Luftjahrf unter besonderer 
Beriicksichtigung des schweiterischen Redrts, (Stuttgart: KX-Koehler Verlag, 2949), at pp.406-7. 

" ~ e e  e.g., Briney v. Rlinos Cent. R-Co.. 81 N.E.2d 866 (Sup.Ct.IU. 1948). 



"passenger."12 However, the majority point of view still insists that the "sale and 

purchase of transportation of persons and goods" is a requisite condition to the 

application of the Warsaw regime,* based on several propositions inferred hom 

the infrastructure of the Conventiod4 

The most notorious argument used to j u s t .  this majority opinion is that 

Artide l(2) of the Convention describes the application of the regime "according 

to the contract made by the parties," implying that a contract of carriage is 

necessary to the institution of carrier liability? Yet one must bear in mind that 

the overall purpose of Article l(2) is to detennine the international character of 

the carriage, in case there is any discrepancy between the phyçical performance 

of carriage and the hue intent of the parties. For example, suppose the passenger 

ticket covers a single caniage from Paris to Tokyo, yet during the trip the camer 

is forced to stop in Bangkok due to mechanical breakdown, or the passenger 

suddenly decides to end his journey in Bangkok, or the aircraft disappears on the 

high seas and never reaches its destination. In all such cases, the carrier is still 

12"It is m e  that, d e s s  and until the property owner, or the operator of the 
instrumentality involved, becomes apprised of his presence, no duty with regard to the 
trespassefs safety arises ..., but when the m e r  or operator is put on guard as to the presence of the 
trespasser, the iatfer immediately acqzrires the nglrt to pruper protection under the cïrcumstance 
[emphasis added]:" see Fredm'ck v. PhiIadelphia Rapid Transit Co., 10 A.2d 576 (Sup. C t  Pa. 1940) at 
578 (subway train); "if, after &e -ployees in charge ... becorne awve  of Omger to a trespasser ..., 
they can, by the exercise of such care as a reasonably prudent person would exes- under the 
circumstance - that is, the highest possible degree of care in oipw of the facf that human life is 
involved. .., it is th& duty to do so; and the Company wiU be liable for their failure in this respect, 
which failure wili be attributed to the Company as negligence [emphasis added]:" see Mann v. 
Des Moines Ry. Co., 7 N.W.2d 45 (Sup. Ct. Iowa, 1942), at 52 (Railway), also Torres v. Soufhem Pac. 
Trnnsp. Co., 584 F.2d 900 (9th Cir. 1978) (hitching a ride on an open car). 

U ~ ~ o c k  v. Compagnie Nationale Air France, 386 F. 2d 323,333 (5th Cir.1967), cerf-denied, 392 
U.S. 905 (1968), at 334. 

''In Article 2 (5)(e) of the ' W t  Convention for the Unification of Rules Relating to 
Liabiiity of the Carrier in International Carriage by Air" (KA0 Doc. LC/Working Draft #391 
3O/ 1 /52) prepared by the SubCommittee on the Revision of the Warsaw Convention, the 
unauthorized person is covered by the (Draft) Convention insofar as this person does not p o s e s  
rights superior to those of a passenger under the (Draft) Convention. The artide, as interpreted 
by the drafters, iç (a concession?) întended to avoid the possibility that unauthorized persons, 
induding stowaways, might under a number of jurisdictions have a right to recover an unlimited 
amount of damages and thuç be in a better position than the passenger traveliing in the same 
aircraft (Note 6), which more or less shows that the pre-existing contract of carriage or agreement 
with the carrier is not necessarily a requisite condition for the application of the Convention. 



liable under the Warsaw regirne, based on the original conhact of camage (Park- 

Tokyo). But when the parties do not address the question of how to characterize 

the international carriage, espeçially in the transportation of the airline's own 

employees, or if no contract of carriage exists, then the factual situation inevitably 

becomes the sole indicator of the Convention's applicability and may dtimately 

disqualify the transportation from Warsaw coverage, as the majority suggests. 

Moreover, unlike the extreme case of the stowaway, the presence of employees 

on-board the airaaft is usually based upon some type of agreement, express or 

implied. Is it necessary or Iegitimate to categorke the basis of this mutual consent 

as either a contract of carriage or a contract of employment, without considering 

the mie or at least probable intent of the parties, who rnight have contemplated 

expectations far more complex than the physical transportation? 

Even if we accept the majority's proposition that a conhact of camage is 

required for the application of the Warsaw Convention, it does not necessarily 

Lead to the conclusion that most learned Warsaw au th or^'^ and judgments have 

reached:" that a contract of employment ewists between on-board cabin crew and 

the camer, but no contract of carriage. Why would the existence of a contract of 

f i ~ u l e w ~ k i  v. Federal Express, 23 Avi 17,6û5 (2d Cir. 19901, at 17,688. 

'%ee L. 8. Goldhirsch, in@ note 35, at pp.57-8: "One should recali that Artide 1 provides 
that the Convention is only applicable to transportation of persons for reward or gratuitously by 
air transport enterprise. Thus, a ffight attendant working on board the aircraft could not bring an 
action under the Warsaw Convention;" R H- Mankiewicz, ï7ze Liabilify Regime of The International 
Air Carrier, (Deventer KZuwer Law &Taxation Pubkher, 1982), p.37: 'The Convention does not 
apply if the carriage is not performed in execution of a contract of carriage. Consequently, it does 
not cover ... relief flight and cabin personnel on board to take over duties en route or at an 
intermediate stop, as they are travelling in execution of their contract of employment;" E- 
Giemuila & R. Schmid, i n .  note 105, at Art1 WC 26-7: "Crew mernbers on duty during the flight 
are not considered passengers because they take part in the carriage solely by virtue of their 
employment contracts;" Shawaoss & Beaumont, Air Law, P. Martin, J. D. McClean, E-de. M. 
Martin, ed. 4th ed. infra note 105, at ViI 1û4-5: "There appears to be a general agreement that 
where the employee is a member of the operating or cabin or supernumerary aew of the aircraft, 
or is otherwise employed on the airaaft during the flight, he or she is not a passenger and hiç or 
her can-iage is not within the convention;" and H. Achtnich, '2uftrechtliche Betrachtungen 
anlal3lich des Absturzes eines Flugzeuges der Koniglich NiederlZmüschen Luftverkehrsgesell- 
schaft O(LM) am 22 M k  1952 bei Frankfurt a, M." (1952) ZLR 323, at p.344 "daf3 diese 
hgesteiiten, die in Ausübung einer dienstlichen Etigkeit das Luftfahrzeug benutzen, nicht auf 
Grund eines Beforderungsvertrages, sondem a d  Grund des mit der Luftverkehrsgesellschaft 
bestehenden Dienstvertrages mitfliegen. Sie benotigen au& keinen Flugschein." 

17see In Re Mexico City Aircrash of October 31,2979, supra no te 7, Srtlewski v, Federal 



employment between the master and on-board servant extinguish or even predude 

the possible formation of a contract of carriage between hem? The standard 

answer to this question is that the on-duty cabin crew is present on-board only to 

perfomi seMces based on their contract of employment, which does not indude 

tems such as the transportation of individuals fkom one place to another 

gratuitously or for reward, ie., as in a contact of carnage?' This apparently 

simple logic is full of loopholes. 

Could an airline stewardess who enjoys travelling during each layover not 

envisage her on-board service as part of the consideration for the airline's 

willingness to transport her and her luggage to various flight destinations when 

she is on-duty, Le., can she not have1 on-board for both official and private 

purposes? There are surely many contracts of employment with aîriines which 

contain such an implied iritenti~n,'~ especially since the employer is not allowed 

to exclude himself from the coverage of Convention through the terms of the 

employment contract, according to Article 23 of the Convention? 

The best example of such a dual animus of the parties can be found in 

Szilewski v. Federal ~xpress? where the employee was an aircraft mechanic for an 

airliner'(employer). His duties, according to the contract of employment, were 

"1. ... [to] supervise the aircfaft ground handling and fueling; 2. the responsibility 

for clearance of all log book items; 3. the pre-fight and post-fiight inspections on 

the aircraft for the flight he was assigned to; 4. the communication to [the airhe] 

maintenance control of any change in the airworthhess of the aircraft upon 

amval at any l~cation,"~ all of which are evidently related to ground maintenance 

and repair. The district court found that his duties &O required him to "perform 
-- 

Express, inpa note 21. 

%ee the quotations in supra note 16. 

lg!3ee H. Drion "Kritische Bemerkungen zum Anwendungsbereich des Warschauer 
Ab kommens" (1953) ZLR 303 at p. 309. 

 out ou te dause tendant à exonérer le transporteur de sa responsabilité ou à établir une 
limite inférieure à celle qui est fixée dans la présente Convention est nulie et de nui effet (Any 
provision tending to relieve the carrier of liability or to fix a lower limit than that which is laid 
down in this Convention shail be n d  and void)," supra note Z 

2'~ilpra note 15 and îî Avi 18,497 (SDNY, 1990). 



necessary safety and maintenance work as the plane was on the ground ."P He 
was assigned to fly speafic routes scheduled to land at airports where the airline 

did not have an aircraft mechanic, at which point he would undertake to perform 

his contractual duties on the landed airaaft. However, the employee's widow 

was refused the right to make a Warsaw daim for his death on-board, caused by 

a crashlanding, because the employee "was conceived as on board the flight 

primarily to perform ... [his] employment obligations, so that bel was not a 

'passenger.'"24 This proposition was based upon the following facts: first, the 

employee had not been issued any passenger ticket for the flight; second, the 

employee's name was put in the "crew" rather than the "passenger" column on a 

customs declaration document prepared by the employer; third, the employee 

was s l i l l  obliged to give his professional advice on-board the fight if asked to do 

so during an air emergency, even though his contractual duties were to be 

performed on the ground; fourth, there was no alternative way for the employee 

to carry out his duties other than flying in the aircraft, nor was he commuting 

from home to work at the time of the flight. 

It is evident that the court has, again, embraced a presupposition created 

with IL  Re Mexico City ~ i r c r a s h ~  that if there is an on-board employment 

relationship, no conhact of carriage may exist concurrently. The whole of the 

Second Circuit court's reasonùig followed this line of thinking while emphasizing 

the existence of employment on-board. Notwithstanding that the judgment erred 

on the issuing of documents as evidence of a contract of carrïage (see discussion, 

below, in this thesis), and overemphasized the importance of a purely 

administrative procedure (Le., the customs documents) which represents no more 

than a conventional practice for commerad convenience, the court in its eagerness 

to prodaim this dichotomy neglected the unimus of the parties - dearly indicated 

in the contract of employment - that it was ground maintenance and repair the 

employee was obliged to provide. 

?3 Avi 17,6û6. 

?Z Avi 18,497 [emphasis added]. 

"ld ,  at 18,5Oû; the foiiowing "facis" can be found at 18,49&5ûû and 23 Avi 17,68g691. 
2!ï Supra note 7. 
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The court is correct in asserting that "a refusal [by the on-board employee] 

to give professional advice when asked during emergency would constitute an 

abandonment of the safety of the aew and aircraft,'"6 but the obligation of an 

on-board employee to offer his counsel in the event of emergency does not emanate 

from any implied terms in the contract of employment Rather, it originates with 

the "relationship of proxirnity or neighborh~od"~ created by the contract of 

employment; if the employee owes a duty of rescue, it is merely because preventing 

and repairing accidents goes to his advantage in such a speaal relation, and the 

endangered victims are correspondingty relying on this help. 

Furthermore, to establkh that the employee owes such a duty of reasonable 

care to his CO-workers in times of emergency, several preconditions must be 

satisfied: first, the emergency must be created by the fault of the ernployee) or it 

must be created by his interference with or control over the affaÏrs of others-  In 

the instant case, had the emergency been related to mechanical problems caused 

by his fadty maintenance or which are at least withui the scope of his authority 

and responsibility, then the employee would have been contractudy bound to 

render any available means of assistance, even though they might not belong to 

his ordkary duties under the contract of employment. Otherwise, he was under 

no duty to secure the safety of his fellow employees? Second, the rescue must 

be within the scope of his authority and responsibility. Thus, when emergency 

occurs, if the employee is no longer within the course of his employment, he is 

no t obliged to take any action. 

A good example fitting the above description can be found in Pridgen V. 

9 Avi 18,498- 

= ~ n n s  v. Merfon L B.C. [1978] A C  1004, at 1027 (Wilberforce, L.J.). 
2s See Horsfey v. Maclaren [1972] S C R  441, and Videan v. Bn'tish Transporf Cornm'ss~~on 

[196312 Q.B. 650: "[lJf a person by his fault mates a situation of peril, he must answer for it to 
any peson who attempts to rescue the person who is in danger. He owes a duty to such a person 
above ail others." 

M See Galicich v. Oregon Short Line R.R, 87 P.2d 27 (Sup-Ct, Wyo. 1939): "An employee of a 
railroad is under no duty to warn a fellow servant of irnpending danger from the negligent 
operation of an automobile by a third person" at 33. 



Boston Housing ~uthority? In Pridgen, a trespasser slipped and was trapped on a 

metal bradcet extending out from the shaft wall of an elevator in the building he 

had illegally entered. The janitor on-duty, who knew that the trespasser was 

trapped somewhere inside the elevator shaft, also knew how to cut off the electric 

power so as to prevent the elevator hom cnishing this trespasser but failed to do 

so. He was found guüty of negligence, since cutting off the power was cowidered 

to be within the scope of his authority and responsibility whüe engaged in the 

performance of his employment duties. 

In SuIewski , the crashlandhg was due to poor piloting, rather than any 

mechanical faiture, and the ground medianic was under no duty to provide any 

consultation; hrthermore, even if rendering on-board assistance could be 

construed as wi thin the employee's scope of authority and respomibility (though 

not listed in the contract of employment as part of his ordinary duties as a 

ground mechanic), it must be determined that the employee was on-duty before 

he assumes any such duty of care. The logic adopted by the Sulewski court that 

because the employee is supposed to undertake the duty, he must be acting in 

the course of employment, is vested in an inaccurate view of the employment- 

carriage contract dichotomy. 

Many examples cari be found in the common practice of airlines where the 

offer of free rides for commuting a e w  members and managerial staff is expressly 

stipulated or implicitly promised in the contract of employment. Since Sulewski's 

assignment was nothing more than to maintain and repair the aircraft as it reached 

certain points, the a i r h e  (employer) undertook to "move [him] from one point 

to anothef"'' in order for him to carry out this job hinction. The nature of this 

undertaking is a contract of carrïage, even under the most stringent definition, no 

different from hansporting non-employee passagers on-board (should there be 

any) to their various purposes of travehg ( w u  might indude commuting 

for their own kinds of work); it is irrelevant whether or not the trip is destined to 

or dispatched from their homes. 

"308 N.E.2d 467 (Sup.Ct.Mass. 1974). 

%ee supra note 7. 



Finaily, the common argument seen in US jurisprudence since In re Mexico 

City Aircrash - that the employee does not fly under a contract of camage if he 

has no choice in the method of hawport to his job site but to take the carriage 

offered by his employer - is equally invalid. If the employee has the right to 

choose his mode of transport and still elects to have1 with the employer's airline, 

would the contact of employment between the parties then abrogate their contact 

of camage? If not, then what is the difference between the existence and the 

absence of this choice? 

So why could an implied contract of carriage not co&t with a contract of 

employment in cases like SuIezuski? The orthodoxy underlying this proposition 

must to a certain extent be framed by the idea that the employment relation 

should be reguiated by a specific sphere i f  labor and social security laws, which 

are presumably offered as exclusive remedies substituting for the cumbersome 

tort daim.= However, this notion ignores that in the modem realm of workers' 

compensation, the abrogation of the employer's tort liabilïty is not absolute; the 

employee is either allowed to elect his remedy before or after the industnal 

accident occurs or to accumulate remedies from both institutions under certain 

conditions. In some states, even where the amount of social security benefits has 

attained a level which is comparable or higher than tort damages, recourse to the 

latter has not yet been discarded. Furthemore, as H. Drion noted long aga. 
there is no valid reason to discriminate agaiwt the on-board airline employee 

when ernployees of other industries on the same flight, who are also in the 

course of their employment, have a cause of action under the Warsaw Convention 

in the case of accident. 

C. Passenger 

Article 17 of the Convention does not expressly delunit who qualifies as a 

Warsaw passenger, yet most authors and courts have agreed that a passenger 

who is eligïble for a Warsaw daim against the carrier must be transported by the 

" ~ e e  H. Adihuch,supra note 16, at p.W.  
34 See H. Drion, infra note 199, at p- 54. 



carrier pursuant to a contract of carriagetS though Article l(1) of the Warsaw 

Convention contains a more neutrd phrase ("person") circumsnibing its scope 

of application? 

As mentioned in the above section, there is Little weight to the argument 

that the contract of carriage is a prerequisite for the application of the Convention, 

and even the existence of a contract of carriage does not guarantee that a transporteci 

person would be cowidered a Warsaw pasçenger. A further restriction is imposed 

on the content of the contract of camage. Most Amencan authonties hold that 

any contract uivolved in the employment reIatïonship cannot be a contract of 

carriage with a "passenger" withïn the meaning of the Warsaw Convention. 

Accordingly, members of the cabin crew, on-board and on-duty at the time of 

accident, are preduded from the category of passengers under the Convention 

because they are "aboard the flight primarily to perfonn .. . [their] employment 

obligation;"" nor are relief flights provided by the employer (i-e., the airline) for 

commuting employees "going to and coming fiom" work necessarily conceived 

as "voyage[s] ... undertaken for the principle purpose of moving the individual 

from point A to point B"? 
In re  Mexico City Airmash of October 31,1979:~ the Ninth Circuit Court proposed 

several criteria to determine if  the commuting employee qualifies as a passenger 

under the Convention. The plaintiff was a Los Angeles-based flight attendant 

"1. H. Ph, Diederiks-Verschoor, An Inhodrtction to Air ~ A W ,  5th ed (Denventw. Kluwer 
Publisher, 1993), at p59; L. B. Goldhirxh, The W a m  Comtention Annotated -A Legal Handbook, 
(Dordrecht: Martinus Nijhoff Publisher, 1988), at pp.57-8; Block v. Compagnie Nahonale Air France, 
supra note 8; In Re Mexico City Aircrash of October SI, 1979, supra note 13, at 417; Sulewski v. Federal 
Express, 22 Avi 18,497 (S.D.N.Y. 1990) at 18,500. 

36 'This convention s h d  apply to a i i  international txansportation of personç, ... performed 
by aircraft for fure [emphaçis added]." D. Goedhuis regards the word "person" in Artide 1 as a 
mere technical inconsistency with the "passenger" which appears in the foilowing Artides, and 
argues that the former should be remedied in iight of the latter. See D. Goedhuis, supra note 3, at 

pp- 130-1. 
n For American deckions, see: In Re Mexico City Aircrash of October 31,1979, supra note 

7;Srcimski v. Federal Express, supra note 15 at 18,500. For German authorities, see R çdiieicher, FI 
Reymann & H-JAbraham, infia note 246, at p.19. For British authorities, see Shawaoss & 

Beaumont, Air Lmu, infia note 105. 
In Re Mexico City Aircrash of Ocfober 31,1979, supra note 7. at 417. 

99 Srrprn note 7. 



scheduled to work a shift on a flight departing from Mexico City; to get to work, 

she boarded another fiight offered by the same employer from LA. to Mexico 

City, but this commuter flight crashed while attempting to land at its destination. 

The Ninth Circuit noted that several questions were raised as to the deceased 

employee's actual "identity" on board the ilI-fated flight. First, was the ernployee 

commuting from her home to her job assignment? Second, did the employee 

have the option to choose her method of transportation to get to her job location? 

Finally, what was the employee's primary purpose aboard the air& to perform 

her employment obligations, or simply to travel fiom one place to another? 

The first question is closeiy connected to the scope of collateral workers' 

compensation benefits. Evidently, the judgment was underhed by the common 

"going and coming d e "  of workers' compensation, which generally denies 

compensation for injury arising from travel by the employee between home and 

the regular work site. This approach is conspicuously revealed in Demanes v. 

United Air Lines In Demanes, four pilots were kiiled in an aircrash while 

commuting aboard their employer's flight between L.A. and Denver. Eadi of 

them were passengers returnuig home from their employer's post - according 

to the common notion, only when employees are transported from one assignment 

(workplace) to another (workplace) to perform their duties are they still "in the 

course or scope of empl~~ment."~' 

The second question is based on an exception to the "going and coming 

d e ; "  some statutes and deasions recognize that when the employer hmishes or 

provides for transportation to or from work as a s e ~ c e  incidental to employment 

on a frequent and regular basis, any injuries sustauied by the ernployee while 

being thus transported are recoverable under the compensation system,= for the 

provision of transportation itself indicates that the employer has impiicitly assumed 

responsibility for transporting his employees to and from worktG and the 
40 348 F-Supp. 13 (C.D.Cal. 1972). 
4 1 See also the British Social Security Commissioner decisions: R O  21/57; R O  4/59; R O  

39/59. 
42 See infra note 69. 
43 See Holcornb v. Daily News, 3û4 N.E2d 665 (N-Y-App. 1978). 



employer's exdusive control of the flight also implies a substantial extension of 

the scope of employment Thus, if the flight attendant dearly has no choice but 

to take the flight provided by her employer to the workplace, she is presumably 

in the course of her employment while on-board the commuting plane, even if 

the latter is at the same time used for another p u r p o ~ e , ~  since comrnuter planes 

cornmonly offer carriage for hire to regular passengers. 

The third question also highlights another exception to the "going and corning 

de" -  if the employee is under a specific work assignrnent for the employer's 

benefit, then the injury incurred while she is going to or retuming from the 

regular piace of employment outside regular hours will be deemed to happen in 

the course of emp~oyrnent.~ The trouble and time involved in making the joumey 

cons titu te integral parts of the employment Ço even when, at the airline's request, 

the fight attendant is on her way to report to a specific assignment outside of 

working hours, she shouid s a  be within the scope of employment with respect 

to the benefit. 

Nevertheless, serious logical conundrums might be encountered in applying 

this troika of tests to a Warsaw case, for a11 these hurdles concern only the 

workerir compensation system, rather than the Warsaw Convention. Evert if an 

emplovee is found to be injured in the course of employment and is entitled to 

the applicable workers' compensation benefit, this fact does not mean that he 

must be deprived of his status as a passenger under the Warsaw regime, or vice 

versa. The legislative intent and scope of application differ drastically between 

these two systems, and each serves as a collateral yet independent system of 

recovery for the potential victim. An analogy could be drawn from the relationship 

between workers' compensation and the civil tort daim - an injured employee 

may sti l l  bring the civil tort action agaïnst his employer on the same account 

unless it is expressly prohibited by the compensation statute. 

CI See Gay v. Amerkm Janitor Senrice, 504 N.Y.Supp.2d 808 (Sup.Ct.N.Y.app.div- 1986). 
15 See S o u t h  California Rapid Transit Dist, Inc. v. W o r k '  Compet~scltion Appeuls Board, 

588 P.2d 806 (Sup-Ct-Cal, 1979); Eady v. Medical Personnel Pool, 377 Sa2d 693 (Sup-Ct-Fla, 1979); 
Director of Finance v- Alford, 311 A.2d 412 (MdApp. 1973); Okiahoma Nafural Gus. Co. v. Williams, 
639 P.2d 1222 (Sup-Ct-Okla, 1981); Bruck v. GIen joltnson, lm., 418 So. 2d 1209(FlaApp.l982). 



D. Gratuitous & For Reward (Hire) 

ïhe question of whether on-board employees receive full pay and full flight- 

time credit is comrnonly considered to be important evidence supporthg the 

allegation that they are flying as employees? In fact, these issues belong to the 

workers' compensation system rather than the Warsaw daim; ironically, however, 

in some Warsaw cases it has been raised by both parties as a defence:' 

Under the common law of camage, a person who is carried gratuitously 

cannot daim damages for breach of contract, for no contract exists without 

consideration. Yet the carrier is still under obligation to observe the requisite 

standard of care toward the person being physically camed, and the negligence 

claim based on breach of this duty flows from the sphere of tort, not contract.' 

No similar idea exists in the civil law system, where the differences and 

exclusiveness of these two types of c l a h  have practically disappeared. The 

Warsaw Convention of 1929 was evidently designed to rneet both ends, induding 

all international carriage of perçons, luggage, and goods performed by an aircraft 

for reward (hire) or, altematively, any carriage which is performed gratuitously, 

as long as the carrier ïs an entreprise de transport aérien. or a commercial operation 

whose purpose is to draw profits from air transport activities. Such an all- 

encompassing regulatory structure undercuts the ernphasis on the contract of 

camage as a prerequisite condition for waging a Warsaw daim. From a pragmatic 

point of  vie^,^" it is suggested that su& a requirement is primarily intended to 

subject all international air transportation bearing a commercial character to a 

regime of unified liability, especially for gratuitous carriages performed in the 
46 See Demanes v. United Air Lines, supra note 40, at 14. 
47  In Mexico City Aircrash, the flight attendants argued that they shouId be covered under 

the Warsaw Convention because they were receiving "gratuitous transportation" by the 
employer at the time of the acadent. See supra note 7, at 417. 

48 See O.Kahn-Freund, The Law of Carriage by Inland Transport, 4th ed(L.ondon: Stevens & 

Sons, 1965), at pp.450-1. 
49 Art l ,  secl of the Warsaw Convention of 1929, supra note 2 

-or the theory and draftkg history of this provision, see G. Miller, supra note 8, at 
pp.12-4. 



name of promotion, i.e. au bénéfice de titres de fmur, which seems entirely unrelated 

to the inclusion or exclusion of certain categories of on-board employees. 

Furthemore, the modem commercial airLine offering international transportation 

can hardly fail to qualify as an enheprise de transport aérien, so regardless of 

whether the payment or flight-time credit received by the cabin crew or other 

employees constitutes evidence of "rémunération," ie., whether the transport is 

gratuitous or for reward, the on-board employee of this enheprise de transport 

aérien will have no problem complying with the applicability requirement 

prescribed in Artide 1, Section 1 of the Convention. 

The role of payment and fiight-tirne credit received by the on-board employee 

for carriage in Warsaw disputes &O reveais a s u b c o ~ a o u s  desire to intertwine 

the workersf compensation system and the Convention. As pointed out above, 

employees are excep ted from the "going and corning rule" whenever their employer 

furnishes or provides for transportation to or from work, as weU as whenever 

they receive additional payment for the transportation or time spent in transit to 

and from work. Thus, payment and flight-the credits received by on-board 

employees can serve as a fairly useful reference in determining whether they 

should be covered by the compensation system. 

Applying the Warsaw interpretationsfa though logicaiIy we hesitate to do 

ço, a rémunération or reward need not be pecuniary. It may be g&en in terms of 

work or senrice. Accordingly, if the on-board fight attendant receives full pay 

and hll flight-time aedit she is not necessarily assumed to be on-duty, but if the 

employer provided for her journey without charge, or even if she was paid half 

or more in flight-duty pay and flight credits for this trip, she may be excepted 

from the "going and coming d e "  and covered by the compensation system in 

the event of injury on-board? 
51 G. Miller, supra note 8, at p.15; Giemuih & R Sdunid, infia note 105, at WC Att.120; L* 

B. Goldhirsch, supra note 35, at p.9; see &O: Consorts Bylier c- Caisse Premihe d'Association Maladie 
du Grenoble, Cour d'Appel de Grenoble, 26 Nov. 1969: 1970 RFDA 204; Bundesgerichtshof, 2, Apr. 
1974: Eur0.Trans.L. 777; Vandenberg v. French Sardine Co., 1953 U.S.Av- Rptr. 423 (Sup.C t.Cal, 
1953). 

52 However, some US courts have reached the opposite result, such as inDemanes v, 
United Air Lines, stipro note 40, at 14. 



E. Document of carriage 

The document of carriage in the Warsaw regime is merely evidence of a 

contract of camage; since it is unnecessary for the agreement to be in written 

form, the delivery of a document, the mode of delivery, and its composition do 

not affect the existence or the validity of the contract of tran~~ortation? Therefore, 

just like other persons on-board who have no employrnent relatiowhip with the 

carrier, whether an on-board employee is considered a passenger under the 

Convention should have nothing to do with the existence of a document of 

carriage. In most free-ride situations, the employer would often issue tickets or 

other documents of carriage to on-board employees in the interest of restricting 

his Liability in the event that a court rnight conceive of the employees as pa~sengers.~ 

Unfortunately, however, there are still some references in the jurisprudencecs and 

doctrinal authoritie? to the existence of a passenger ticket as a requisite elernent 

to granting the on-board employee Warsaw coverage. 

2.1.3 Remarks on Current Interpretation 

The Warsaw liability regime is the most widely-accepted treaty on pnvate 

international air law. The Convention and its series of protocols are unprecedented 

in their unification of certain d e s  of air carrier Liabiiity in international air transport. 

Later atternpts to overhaul the Warsaw system with a new convention have been 
53 See Article 3, section 2, Article 4, section 2 and Artide 5, section 2 of the Warsaw 

Convention, nrpra note 2, and In re Air Crash in Bali, 15, Avi 17,406 (C.D.Cd. 1978)- 
3 See Demanes v. United Air Lines, supm note 40 at 14: 'before each decedent boarded the 

plane, United issued to him a ticket bearing the caption 'UA Gew Member-Passenger.' The 
ticket referred to the decedent as a 'passenger' in at Ieast three other places. The ticket ais0 
directed the decedent's attention to the Warsaw Convention." In fact, the flight was not a 
Warsaw carriage, and this last point also reveais that the major purpose of issuing this document 
of carriage was to escape from possibly uniimited liability. 

%or American decisions, s e :  Demanes v. United Air Lines, supra note 40, In Re Mexico 
City A i r m h  of Octuber 31,1979, supra note 7; for a Belgian decision see: Delaby c. Sotramat, Cour 
d'Appel de Bruxelles, 12 Nov. 1965: 1969 RGAE 66. 

%ee H. Drion, infia note 199, at p.60 and H- Achtnich, supra note 16, at p. 344. 



consistently defeated because the current Warsaw regime has developed ïnto a 

universal infrastructure? The mechanisms under Warsaw are convenient and 

acceptable from the employee's point of view when compared with those of the 

national civil tort system. Some authorities have argued that the drafters had no 

intention of linking Chapter III of the Warsaw Convention with the carrier's 

liability towards but there is no evidence in the conference records to 

support this contention. As D. Goedhuis has pointed out,= the Warsaw regime 

should be designed to apply in all cases of carriage, and there is nothing to 

confùm that there exists a special category of camage to which the Convention 

cannot apply. 

It seems that whenever Warsaw courts would predude certain on-board 

employees from coverage under the Convention, it w2s assumed that workers' 

compensation would indem* those ernployee for their injuries. Yet ironically, 

this altemate source of compensation may equally prove inaccessible to the injured 

par- based upon the same reasoning with antithetical premises, especidy for 

flight personnel who are tawported as "passengers." 

Ahnost every workers' compensation statute provides compewation only 

for the accident which arises ''during (or in) the course of ernployment," a logical 

inference from the nature of the system. Not every accident, however, occurring 

objectively in the course of employment is covered; generally, the risk which 

leads to the accident must in some way be related to the nature of employment. 

One conservative deusion holds that the danger of an employee slipping upon 

ice in a public street is not peculiar to his work, because it is a hazard assumed by 

"persons engaged in any employment who had occasion to travel along the 
n On ICAO's attempts to replace the Warsaw Convention of 1929, see Section 6.6, 

Chapter 6 of this thesis. 
SB See O. Riese, "Observations sur la Convention de Varsovie relative au droit privé 

aérien" (2930) RGDA 216- 
54 See D. Goedhuis, supra note 3, at p. 130. 

@For the nature and theory of the national workers' compensation system, see Section 
2.3 in this chapter, below. 



street?' According to this reasoning, a plane crash that Mls the employee on a 

business assignment requiring him to travel widely WU not be peculiar to his 

employment either, for every other worker engaged in different kinds of 

employment on-board the same airaaft faced the sarne risk. Such absurd results 

have gradually been eliminated with the evolving "street risk" or "position r i s k  

theory," which emphasizes causation between the accident and the employment 

through consideration of the nature and character of both the business activities 

and the contract of employment, and &O the space and tune in which the acadent 

occurred. Thuç, the jurispmdence has begun to recognize that an employee who 

is injured* or kilIedU in an airplane acadent when flying on authorized missions 

will be entitled to the compensation benefit, even if the plane crash was caused 

b y a felonious act or other unusual risk? 

When an accident f d s  upon the employee who is going to or coming from 

work, however, the law has Wtually crawled back to the old ha&. Many courts 

have found that if the injury suffered while going to or corning kom work is not 

caused by a N k  to which the employee is regularly and peculiarly exposed by 

reason of his ernployment, nor by one to which the general public is usualiy 

expsed, then it is not covered under the compensation syçtemP6 The theoretical 

spectrum on this "going and coming rule" has never been wider, due to 

administrative considerations: flexible jurists may adopt a more compromising 

"threshold the~ry,"~' which prescribes that only the accident occurring after an 

61~onahice v. Maryland Casrcalfy Co., 116 N.E. 2î6 (Sup.Ct Mas.  1913, at 227. 

%ee K m  v. Southporf Mill, Lfd., 141 So. 19 (Sup. Ct. La. 1932). 

d s ~ e e  Schnell v. Nnt'l Air Transporf Corp., 296 II1 641 (abstract only published). 
64 See Constifution lndemnity Co. v. Shyfles et al. 1 Avi 263 (5th Cir. 1931) and Powers v. 

Powers, 7Avi 18,060 (Sup.Ct S. Ca. 1962) 
65 See C. A. Dunham Co. v. Indwfnid Conz., 6 Avi 17, î54 (Sup.Ct Ili., 2959). For a detaiied 

discussion of the various theories concemirtg the qualification of "during (or il) the course of 
employment " see Section 23 in this chapter, below. 

66 See Voehl v, IndemniLy Ins. Co., 288 US. 162 (U-SSup. Ct. 1933); Templet v. In fracoastal 
Truck Line, Inc., 230 So. 2d 74 (Sup. Ct. La. 1969); Gurdnerv. United States Fidelity & Guaranfy CI, 

574 S.W. 2d 636 (Tex. civ. div. 1979). For more related cases, see Section 2 3  in this chapter, below. 
67 See Lavier v. MaclelZan, 247 So. 2d 921 (ta. app. f 97l)(injured during lunch hou); Trent 

v. Employers Liability Assur. Corp., 178 So. 2d 470 (La. app. 1965)(kiiled in a highway acadent 



employee "first places his foot upon the work premises" will be eligible for relief, 

whüe more obdurate jurists might arbiharily exdude £rom coverage any injury 

sustained by ernployees "when going to or retuming hom their regular place of 

work."" It would be d i f f id t  to determine on-board time and space for commutirig 

employees in "the course of employment" under either theory. An exception to 

these "going and coming" d e s  appears in certain statutes or jurispmdence on 

road traffic accidents: if the employer hmishes or provides for kmsportation to 

and from work as a seMce incidental to ernployment, then injuries sustained by 

the employee who is thus transported are cornpensable? For aviation accidents, 

the US Fifth Circuit has refused to extend coverage to an employee killed in the 

crash of a Company a i r d  which was used to transport him to a job site, because 

the deceased is deemed to be a "passenger" at the time of the accident: "the 

transportation provided on the day of the accident was furnished as a convenience 

to the emp10~ee."~ 

Thus the commuting a i r h e  employee is sometimes placed in the same 

position as a bat - which is not considered a bird or a mamrnal - for in Warsaw 

cases they might be treated as employees, and in workers' compensation claims 

they can instead be viewed as passengers. Such an unexpected double deprivation 

of protection would appear more frequently in the US, however, due to the 

division of its judiual powers in the federal Constitution and its unique workers' 

compensation system. As a heaty, the Warsaw Convention represents the suprerne 

law of the US, superseding ail applicable state laws upon forma1 ratification? 

when driving to the work site) 
68 See Fidelity b Gaszralfy Co. of New York v. Moore, 196 So. 495 (Sup-Ct. Fla. 1940). 

69Minnesotars Wmkmen's Compensation Act explicitly provides that if an employer 
regularly furnishes transportation for his employees to or fiom the place of employment, such 
employees are subject to the Act, see Mùm, St, 1941,s 176.01 subd-11; for the jurisprudence of 
other States, see: Owen v. Southeast Ark Trans-Co., 228 S. W.2d 646 (Sup-Ct. Ark. 1950); Krause v. 
Western Casualty 6 Surefy Co., 87 N.W.2d 875 (Sup.Cr. Wis. 1958) and J.H. Tabb & Co. v. McAlisfer, 
138 So. 2d 285 (Sup.Ct. Miss. 1962). 

m See Allen v. Carman, 12 Avi 18,187 (5th Cu. 1973); the facts were shown ici the lower 
court judgment at 281 So.2d 317, at 323, &O Demanes v. United Air  Lines, supra note 40. For a 
detailed andysis of other related cases, see Section 2 3  in this chapter, below. 

n Regarding the constitutionality and applicabiiity of the Warsaw Convention, see the 
foiiowing judgments: Wyman & Bartlett v. Pan-Arnerican Ainuays, Inc. , 1 Avi 2093 (Sup-Ct N.Y. 



Pursuant to the US federal constitutiontn any cases arising under ratified treaties 

fall to the federal judicial power, i.e., federal courts extend their jurisdiction to 

Warsaw cases, which has led to some authonties holding that the Convention 

itself creates a cause of action? yet since there is no unified federal workers' 

compensation law for non-federai employees, and also because certain statutes 

are by nature inseparable from and united with the remedies provided such that 

enforcement through a particular method and in a particular tribunal is necessary," 

jurisdiction over issues concemuig worker's benefits belong to the sole authority 

of individual states unless oherwise stipulated in the respective statutes of these 

s ta tes? This sys temic judicial dichotorny aggravates the N k  of double deprivation 
1943), Indemnihj Insurance Co. v. Pan-Ammian Airways, lnc et al., 1 Avi 1247 (SDNY, 1944) and 
Gama et al. v. Pan-Ammcan Ainuays, Inc. et al., 1 Avi 1282 (Sup.Ct. N.Y. app-div. 1945). 

72 Article III, section 2 (The judicial power s h d  extend to ai i  cases, in law and equity, 
arising under this constitution, the Iaws of the United States, and treaties made, or which shaii be 
made, under th& authority.") 

73 In Ammian Well Works Co. v. Layne i9 Bowler Co., 241 US. 257 (U.S.Sup.Ct. 1916), ML 
Justice Holmes created the "cause of action test" to define the scope of f e d d  juridiction; 
according to thh test, if state Iaw aeates the cause of action, then the case codd not be described 
as "arising under" federal Iaw, so the federal court would be deprived of its judicial authority 
over such a case- Though the test has long been criticized, it indeed undennined the never- 
ending debate on whether the Warsaw Convention itseif aeates a cause of action overriding 
coilateral actions under state law. See Choy v. Pan Ammican Ainuays, Co., 1 Avi 946 (SDNY, 1941) 
(in which the federai court based its jurisdiction on a maritime daim instead of the Warsaw 
Convention since the ai.& was a seaplane; 28 U.S.C.A. 41, para.3); Wymun 6 Bartleft v. Pan- 
American Ainuays, Inc. , supra note 72; Salamon v- Koninkli' Luch hiaart Maatschappij, 107 
N.Y.Supp.2d 768 (Sup-Ct. N.Y. 1951), afd, 120 N-YSupp. 2d 917 (Sup.Ct. N.Y. app-div. 1953); 
Komlos v. Compagnie Nationale Air France, 111 F.Supp. 393 (SDNY, 1952) ; Noel v. Linea Aeropostal 
Venezolana, 247 F.2d 677 (26 Cir. 1957), Husserl v. Swiss Air Transport Co ., 388 F-Supp. 1238 (SDNY, 
1975); Benjamins v- British Ezcropean Ainuays, 572 F2d 91 3 (2d Cir. 1978). Today, the "cause of 
action test" has gradually been replaced by the principie that if the plaintiff's cornplaint is such 
that the right to relief depends on a construction or an application of federal law, then the federal 
court is vested with jurisdiction, see Smith v. Kunsas C i 9  Title &Trust Co., 225 U.S. 280 
(U.S.Sup.Ct-, 1921). 

74 See Snook v. Indus. Corn. of nl., 9 F.Supp. 26 @.C.ili. 1934); Te- Pipe Line Co. v. Ware, 
inJin no te 166, Tennessee Coal Co. v. George, 233 US. 354 (US. Sup.Ct. 1914); Galueston Ry v. 
Wallace, 223 US. 481 (US. Sup.Ct. 1911); Stewart v. B. Co. Ry., 168 US. 445 (US- Sup-Ct. 1897). 

7s Such as 5 25031 Flonda Statutes, F.S.A. or Rde  4.61 Florida Appellate Rules, 32 F.S.A., 
in the above-cited case of Allen v. Cannan (the F i  Circuit's assumption of juridiction over the 
issue arising from a state workers' compensation statute was aided by these two statutes). There 
are some state restrictions upon federal judiàal review, such as Tex. Annotated. Rev. Civ. Stat. 
(Vernon, 1925) Art. 8307a, which confines federal jurisdiction to injuries occurring in counties 
con taining the twenty-five division points of the four districts constituting the Texas federal 
court. For a general discussion of the division of judiciai power over compensation statutes in the 



since either source of authority might consider the problem uniquely under its 

jurisdiction. 

Moreover, workers' compensation uçudy indemnifies for personal damages 

only, and pain and suffering are exduded from consideration for the purpose of 

achieving rapid, no-fault compensation. Property damages sustained by the on- 

board employee, meanwhile, are not covered under the compensation scheme," 

Le., the employee mus t seek recouxse through other available le@ instruments. 

For example, if an airline stewardess loses her diamond ring during evacuation, 

she cannot recover damages from the compensation system; and if she is 

subsequently deprived of any remedy under the Warsaw regime (according to 

curent interpretation), then she will have to tour the legd Labyrkth of civil tort 

daims if she wants her money back. Can such a miserable result tndy be within 

the contemplation of advocates for the majority opinion? 

2.2 The Rome Convention of 1952 

2.2-1 General introduction 

A. Industrial Injury of Personnel on the Ground" 

Only a few people are in the air during the daily operation of aviation 

transport; most employees working in this high-tech industry remain on the 

ground. Aside from flight personnel, who perform the transit from airport to 

airport, air traffic and ground personnel are equdy necessary to facilitating the 

trouble-free operation and smooth 80w of international air transport. Air traffic 

personnel (also known as air M c  controllers) may indude employees responsible 

for meteorology, aviation aids, and communication, whereas ground personnel 
US, see C. B. Wallace, "Are Workmen's Compensation Cases Triable in Federai District Courts?" 
(1947) 7 La. L. Rev. 350. 

7 %or a detaiied description on cornpensable injuries under the workers' compensation 
system, see infia, Section 2.3.2.E of this Chapter. 

17 AU of the t e c h n i d  terms used by the IL0 (International Labour Office, Geneva) on 
conditions of ernployment in avil aviation are foilowed in this thesis. See ILO, Social and Labour 
Problems in Cruil Aviation, Report, (Geneva: Intl Labour Office, 1974). 



may include employees who staff the ticket offices or airport counters, W o r t  

management authorities or organizations, agenues respomible for police and 

cuçtoms control, or organizations authorized to operate at airports in areas directly 

affecting traffic movement, like passenger handling (e-g., shuttie service drivers 

or luggage-handling crew) and aircraft maintenance and repair. 
Industrial injuries or fatalities may arise not only fkom hazards inherent in 

the daily work of these ground workers, eg., car accidents for shuttle bus cirivers, 

hearing problems suffered by aircraft handlers, or gas tank explosions for overhaul 

tedinicians. Debris which fd l s  unexpectedy from midair collisions, aircraft 

explosions, or unexpected crashes into the terminai building by taxihg aircraft, is 

a constant risk assumed within the course of employment The employee's risk 

of being injured by in-fight aircraft, or persons or things falling therefrom, is no 

less than that borne by residents who live and own property in the vicinity of 

flight routes. 

The question arises, then, regarding which le@ instrument is available for 

an airline stewardess who seeks recourse for injury caused by the explosion of 

another aircraft owned by her employer when embarking at a foreign temiinus; 

or for a local technician hired by a foreign airline who is knocked d o m  stairs 

and killed by his employer's taxiing aircraft while the employee worked on 

another aircraft Are these employees entitled to bring an action against their 

employer under the Rome Convention of 19521 

The Rome Convention of 1952 (hereinafter the "Rome Convention")" was 

specially designed to standardize the rïghts of persow who suffer damages on 

the ground caused by foreign aircraft, with regard for the reasonable economic 

interests of aircraft operators? It entered into force in 1958 with relatively few 

 onven vent ion on Damage Caused by Foreign AircraEt to Third Parties on the Surface 
Signed at Rome on October 7,1952" The official English text was cited from ICA0 Doc 7364; 310 

U.N.T.S. 181., and c m  also be found in (1952) 19 JAir  L. & Corn- 44.6- 

%-te Preamble of the Rome Convention of 1952 For a detailed exploration of the 
general principles in the Rome Convention of 1952, see G. N. Calkinç, "Principles and Extent of 
Liability under the Revision of the Rome Convention Proposed b y  the ICA0 Legal Cornmittee" 
(1950) 17 J- Air L.& Corn. 151; F.B. Davis, "Surface ûamage by Foreign Aircraft: The United States 
and the New Rome Convention" (1953) 38 Corneii L.Q. 570, at p. Sn, and J. Koval, Liability to 
nlird Parties on the Su face in Air Lmo, (Montréal: McGU University LLM- Thesis, 1954), at p.89- 



raûfymg parties-m The Rome Convention has since been arnended by the Montreal 

Protocol of 19788' Under this Protocol, the operator of an aircraft is shictly liable 

for damage caused to third parties on the surface and the lirnit on his liability 

was inueased, although the Convention's tedinical aspects were mostly left 

untouched. 

B. Basic Features of the Rome Convention of 1952~~ 

i.) Strict Liability 

The Rome Convention provides a regime of no-fault (strict) liabiliiy for the 

aircraft operator;" unlike the Warsaw camer, the LiabiIity of the Rome operator 

cannot be wholly or partly exonerated by proof that the latter or its agents took 

al1 necessary measures to prevent the damage, or that it was impossible to take 

such measures. Therefore, the Rome plainliff can easily recover if he simply 

proves the existence of actual damages sustained, without proving negligence or 
On the legislative history of the Rome Convention of 1952, see G. F. FitzGerald, "The 
International Civil Aviation Organization and the Development of Conventions on Intemational 
Air Law (1947-1978)", (2978) III Annais Air & Space L. 51, at pp. 69-70,89. 

80Tn 1993, thirty-eight countnes had ratified the Convention, and very few of these were 
major aviation states. See M. Evans, infra note 203, at Air I/C/Ratincations 13 and (1993) X ' I I  
Annals Air & Space L- at p.573 

'"The Protocol to Amend the Convention on Damage Caused by Foreign Aircraft to 
Third Parties on the Surface Signed at Rome on October 7,1952, Montréal, 1978", ICA0 Doc 9527. 
The Montréal Protocol of 1978 is not yet in force. h 1993, only three countries @razil, Niger, and 
Burkina Faso) had ratified the Protocol. See M. Evans, infra no te 203, at Air I/C/Ratifications 26 
and (1993) X W I I  Annals Air & Space L at p.597. For an article-by-artide cornparison of the 
original Convention and the Montréal Protocol, see G. F. FitzGerald, 'The Protocol to Amend the 
Convention on Damage Caused by Foreign Aircraft to Thïrd Parties on the Surface (Rome, 1952) 

Signed at Montréal, September 23,197Sm, infra note 132. 
82 Relatively few articles on the features of the Rome Convention of 1952 have been 

published - see W. P. Heere, Internafianal Bibliography on Air h 1900-197l, supplement 197î- 
1976,1977-1980,1981-1984 and 1985-1990, (Denverter. Kiuwer Law & Taxation Publishers, 1972, 
1975,1981,1985,1991) - compared with those on the Warsaw regime. Oniy one article was 
published between 1985 and 1995. Therefore, a more detaiied description of the regdations with 
regard to the application of the Convention to employees of the operator is desirable in the 
foUowing sub-sections. 

%e author has no intention of further discusçing the adequacy of strict Liability 
adopted by the Rome Convention of 1952 in this section. A detailed study was done by J. Koval 
in hiç dissertation: see supra note 79, at pp. 94-99. 



fault by the operator, whîch would be considered a near-impossible burden for 

workers on the ground. Nevertheless, if a victim's fault is shown to be the sole 

or partial cause of damages sustained, it wiIl reduce or eliminate the operator's 

Liability.si 

ii.) Defence Against Strict Liability 

In the Rome regime, the court determines what kinds of fault by the victim 

constitute a cause of ground damages and thus exonerate the operator fiom strict 

liability. Ln some counhies, like France, the defence is lunited: ody fault by the 
plaintiff which is unforeseeabie and inevitabIe from the tortfeasor's point of view 

can constitute a cause of damage? the courts of other countries, rneanwhile, 

sïmply compare the relative negligence of the parties who contributed to the 

hami-% Problems may arise in countrïes like Spain, where the civil code expressly 

prescribes that fault by either side constitutes a complete, unqualified defence, 

such that even fairly slight negligence by the victim would likely depnve him of 

any compensation?' 

In summary, it is generally admitted that intentional fault by the victim 

would provide a typical example of this defenceas - as in when the injured employee 

intended to inflict harm on himself by diving into a post-crash fire caused by 
&I See Article 6(1) of the Rome Convention of 1952. It seems evident that the operator can 

escape "aii" iiability only when he c m  prove that the damage was caused "solely through the 
negiïgence or other wrongful act or omission of the victim;" otherwise, he is stiU Liable even when 
he is not at fault- But it has been argued that if the victim is aiso under an absolute or statutory 
duty when the damage occurs, and no fault is found on either side, then the operator could be 
exonerated by referring to the Article 6(1) defence: see N. E. Hesse, infia note 133, at p. 141. 
However, such circuxnstanceç might be relatively rare in the employment situation. 

85 Vve Cassagnères c. la Standardfianpise des Pétroles, Cass. av. 13 Maxch 1957, Gaz Pal, 
1957.2.228. Foreseeability is purely a matter of fact, which could Vary from different poink of 
view on the same subject. For a similar case in the US, see Mickle v. Blackmon, 166 S.E. 2d 173 
(Sup. CL S.C. 1969). 

86 See the judgrnent of the court of West Germany: BGH (Bundesgeriditshofes in 
Zivilsachen) 20 Jan, 1954, BGHZ 12,124. 

87 CC art. 1407. 
88 A. M. Honoré, infra note 103, at p.110- For a similar approach adopted in the case law 

of a contractirtg state to the Rome Convention, see the decision of the civil court of Italy: Cass. 15 
Oct. 1960, no. 2764. Giust. uv.Mass. 1960,655,1213. 



falling debris. Reddess and gros  negligence by the victim could also serve as a 

defence in certain countriep - as in when the vehide driven by a technician runs 

out of control, due to his failure to observe a routine check-up, and smashes into 

an aircraft ready for take off on the r~nway-~' 
A more problematic defence for the operator against the daim of an injured 

employee is voluntasr assumption of risk.* According to this doctrine, exposing 
oneself to known risks - Iike driving a truck ont0 a busy traffic apron, or working 

for the rescue team of an aidine cornPa* - may conceivably be construed as 

consent by the employee to accept a Iower standard of care from the employer, 

who is thus exonerated from liability. However, this defense has dtimately 

faded away, owing to modem evolution in the distribution of industrial risk, 

whether by the express assumption of risk whidi often appears in contracts of 

adhesionrS or by irnplied agreement which is inferred from the inherent dangers 

%ough Article 1 of the Rome Convention of 1952 requires th& the damage must be a 
"direct consequence of the incident givlilg rise thereto," considering the bombardment effect on 
the ground caused by f a l h g  wreckage which could possibly weigh over a hundred tons, a 
stringent interpretation of the consequences of the Rome acadent wouid be unimaginable. 
Therefore, the post-aash fire should certajniy be considered as a direct consequence of the 
incident, no matter how far it spreads. For a similar opinion, see H. Drion, inpa note 199, at p.19. 
For a d e t a e d  discussion on cornpensable damages under the Rome Convention, see Section 
2.2.1.B. v) of this chapter- 

%ee the British case Rushton v, Turner, [1960] 1 W.LR 96 (C.A.), and the Canadian court 
decision: Sigurdson v. British Colirmbia Railulays, i n . a  Some US courts have held that the wilful 
and wanton negligence of an employee is soleiy responsible for the harm, as in Kmanmik v- 
George, 34 A. 2d 523 (Sup. Ct. Pa- 1943), and Mesher v. Brogan, 272 N.W.645 (Sup. Ct. Iowa, 1937), 
Billingsley v. Weshac Co. 365 F. 2d 619 (8th Cir. 1966), but other courts do not agree: see Taylor v. 
Volfi, (3d. App. Cal. 1927), Sorensen v. Estate of McDonald, 470 P.2d 206 (Sup-Ct- Wah- 1970), 
Willam v. Ford Mofor Co ., 454 S- W. 2d 611 (App. Mo. 1970). In France, only the inten tional fault 
or consent of an injured party couid lead to sole responsibiüty, and a similar approach can be 
found in the Air Law of the USR, infia note 104, 

91 Case in which the tram driver ran into a jau-uned car could be assimilated: see Sigurdson 
v. Brifish Columbia Railways, [1935] AC 291(P.C). 

'%nith v. Baker, [1891] A.C. 325, see also J. G. Fleming, The Lmu of Torts, infra note 274, at 
pp.512-5. 

93 See the following Section 2.4.3.8 in this chapter. 
91 Some civil Iaw countries now prohibit exemption dauses in the contract of 

employment, which are generally rendered as void. See Civil Code of Hungary, CC art. 82 par.2, 
art 87,342. 



of the workP5 The nature of work undertaken, and the plain fact that the viaim 

continues with this work, no longer deprives him of Rome remedies. 

At the Montreal Conference of 1978, the IATA tried but failed to introduce 

into Article 6 of the Rome Convention a provision similar to that of Artide IV in 

the 1971 Guatemala City  rotoc col,% which exonerates the operator from liability 
for darnages resultïng solely from the pre-existing physical condition of perçons 

or property on the ground?' Under objective responsibility regimes like the 

Rome Convention, this question is resolved through causation and remoteness, 

withou t any queries into contriiutory negligence? Analogies codd  easily be 

drawn with cases which apply strict Iiability under the Montreal Agreement of 

1966. whereby an "accident" - defined as an "mexpected or unusual event or 

happening that is extemal to the passenger" - must first o c c ~ r ; ' ~  perhaps such a 
95 Some US state laws even expressly forbid the defense of voluntary assumption of risk 

as between employer and employee. See generaiiy Cnfia, Section 2.4.3.8. 

""~rotoco1 to Amend the Convention for the Unification of Certain Rules rdating to 
International Carriage by Air Signed at Warsaw on October 1929 as Amended by the Protocol 
done ai the Hague on 28 Çeptember 1955". ICAO Doc 8932. (The Guatemala City Protocol had 
been ratified by only eleven corntries in 1993 and is not yet in force: see (1993) XVIIEII Annals 
Air & Space L. at p.433) ï he  latter part of paragaph 1 of Artide IV (which replaces Artide 17 of 
the original Warsaw Convention of 1929) of the ProtocoI reads as follows: "However, the carrier 
is not liable if  the death or injury resulted soleiy from the state of heaith of the passenger;" and 
the second sentence in paragraph 2 prescribes that: "However, the carrier iç not liable if the 
damage resulted so1eiy from the Hifierent defect, quality or vice of the baggage-" A history of the 
revised draft prepared by the ICAO Legal Cornmittee in Feb-Mar. 1970 on Arüde IV can be 
found in G. F. FitzGerald, "The Revision of the Warsaw Conventionr' (1970) 8 Cm. Yearbook Intl 
L.Zû4 , at p. 293, and Y. Kose, Liabiiity for Dmtlz o r  Personal Injury icnder the Guaterrmfa Cify ProtocoZ, 
(Montréal: McGill Univ. LLM. thesis, 1973) at pp-32-4. 

97~orne Doc No.19, in ICAO Doc 9238 LC/18& 2 Legal Commiltee, 23rd Sesion, 
Montreal, Febmary 8-27,1978, Vol. II-Documents 6 Rome Doc Nos. 1-50. 

ssThe theory of causation was proposed by the delegate of Italy to the 197ï Intemationd 
Conference on Air Law at Guatemala City, who pointed out that the m e n t  version of Article IV 
should be replaced with "[nlevertheless. the carrier is not liable if death or injury rmltedfiom an 
event unrelated to air transport operation," yet the proposal fded by a vote of 32 to 9 see G. F. 
FitzGerald, "The Guatemala City Protocol to Amend the Warsaw Convention8' (1971) 9 Cm. 
Yearbook lntl L. 217, at p.221. In fact, the Italian proposal has been adopted in several court 
deüsions on the pre-existing phjssical condition of the injured passenger, see Morris v. Boeing 
Corp. et al. 15 Avi 17241 (SDNY.1978), Hemandez v. Air France, 14 Avi 17,421 (1st Cir. 1976), and 
Scherer v. Pan Am, 14 Avi 17,410 (N.Y.Sup.Ct. 1976). 

 AB No. 18900. 

lWsee Metz v. KLM Royal Dutch Airlines, 15 Avi 17,843 (DistMa. 1979)Air France v. SaEci, 



precondition could explain why the IATA proposa1 was not even posted on the 

schedde of the 1978 Conference. 

Unlike Article 21 of the 1929 Warsaw Convention, under which the assessrnent 

of damages iç left to the Iex for&*" a cornpulsory principle of apportionment for 

damages (according to the degree of fadt by the respective parties) is applied by 

the courts of every jurisdiction in cases of contributory negligence, as specifically 

promulgated in Article 6(1) of the Rome Convention. Therefore, if the victirn's 

fault has contributed to the damaged sustained, then "compensation [to the victim] 

shall be reduced to the extent to which such negligence or other wrongfd act or 

omission contributed to the darnage." The conference records fail to reveai the 

rationale underlying this compulsory regulation of assessing fault. The earliest 

draft on the subject - the draft Convention relating to the liability for damages 

caused to third parties on the surface - proposed at the Second International 

Conference for Private Air Law, followed the Warsaw mode1 in allowing "the 

law of the court seized of the case" to deade the effects of contributory negligence.lo2 

The subsequent change may have been made to protect the surface victirn from 

lex fori which provide contributory negligence as a comphte defence, completely 

defeaGg the possibility of recovery for the ~ictim, '~ or to protect the operator 
18 Avi 18,538 (US.Sup.Ct. 1985), at 18,543. For similar cases, see: Abramsa v. lapan Airlines Co., 
Ltd., 18 Avi 18,064 (36 Cir. 1984), Walker v. Eastern Airlines, 23 Avi 17,903 (SDNY, 1991). 

101"~f the carrier pmves that the damage was caused by or contributed to by the 
negligence of the injured person the court mny, in accordance with the prmsions o f i k  own law8 
exonerate the carrier wholly or p d y  from his liability [emphasis added]:" see the "Convention 

for the Unification of Certain Rules relating to International Carriage b y Air" supra note 2. 
1 %ee D. Goedhuis, supra note 3, at pp254-5. 

'"niis speculation arises parüy from a suggestion of the British ddegate to preserve the 
lex /on' clause in the seventh session of the Second International Conference on Private 
Aeronauticd Law, 10 Oct. 1929, who insisted that because there exisk no system to reduce 
shared Liabiiity in English Law, the effect of joint fault by the victim shodd be left to the decision 
of the fonim according to its own law. See R C. Homer & D. Legrez, supra note 4, at pp.208-210. 
Today, most avil law countries have aiready abandoned the Pomponian rule ("if anyone suffers 
damages through hiç own fault he is not regarded as suffering darnage") and adopted the fadt  
theory under the apportionment rule. One can h d  the printiple of apportionment in most of 
the civil codes of current contracting states to the 1952 Rome Convention, though with slight 
differences between the regdatory scheme and technical ternis, such as  CC Art.IIII of Argentine, 
CC Art. 1304 of Australia, CC Art- 216 of Egypt, CC Art. 2081 of El Salvador, CC Art. 1227, par.1 
of Italy, Law of 18, Aug. 1965 (Law no.117 of 1965) Art 108 of Niger. See A. M. Honoré, 
"Causation and Remoteness of Damage" in A. Tunc, ed. lntemntional Encyclopedia of Comparatizte 



from those laws which provide recovery o d y  for gross negligence, i.e. intentional 

or inexcusable fault by the injured person which leads to reduction or extinction 

of the cornpensable damages,'"' or perhapç to resolve the possible problems of 

renvoi created by the Warsaw r n ~ d e l ? ~  

Article 6(1) mentions only that "compensation s h d  be reduced" in cases of 

contributory negligence, but the amount of this reduction is undear. C m  the 

reduction completely extinguish the compensation which wodd otherwise be 

awarded, supposing that the victim's fault is conceived to be the sole cause of 

damages sustained, and the defendant is not found to have been negligent? Two 

opposite answers are possible from the text of the Convention. Since the first 

part of Article 6(1) indicates that the operator shall not be liable if the surface 

victim's negligence or other wrongful act or omission is the sole cause of damages 
Law, (Tübingen: J.C.BMohr, 1975) Vol. XI, Ch.7, at pp. 94-6. in common Iaw countries, the 
complete defence rule established in B~rfterfield v. Forrester ((1809) 11 East 60; 103 E.R926) still 
applies unless otherwiçe provided in speQal legislation, but statutes of general application 
providing for the apportionment of damages are pwently popular, such as the Lmr, Refonn 
(Conhibutu y Negligence) Act 1945 ( 8 & 9 Geo. 6, c.28) of Great Britain, or the L m  Refom 
(Torffeasors Contribution) Act 1952 (1 Elz.2 no.42) of Queensland. By 1981, even in the US - 
"virtually the last stronghold of contributory negligence" - 37 states had passed special laws to 
adopt the d e .  See V. E. Schwartz, Comparafiue Negligence, Cumulative Supplernent, 
~d ianapoüs :  The Men Smith Company, 1981), at p.1. It may be for this reason that Article W 
of the Gua temaia City Pro toc01 of 1971, which was intended to replace the original Artide 21, was 
not cut from the coarse cioth of the 1929 version (as it was in the ICA0 legal Cornmittee). 

1M Like the following laws of contracting states of the 1952 Rome Convention: USSR 
Vozdushnyi Kodeks (Air Code) of 26 Dec. 1961 , W S  S R  1961 no. 52 pos. 538, art 101 par. 2; 
Law of 18, Aug. 1965 (Law no.117 of 1965) Art 108 of Niger. See A. M. Honoré, id. at p.96- 

"%uring the discussion period before voting on the Warsaw final text in the seventh 
session of the Second International Conference on Private Aeronautical Law, 10 O c t  1929, no 
delegate ever questioned the probability of remui in Article 21; the opinion of the Switzerland 
delegate might reveal thiç common approach of the drafters: "[nlever wiU a judge apply other 
than his law." See R C, Horne & D. Legrez, supra note 4, at p.209. Therefore, most writers on 
the Warsaw Convention suggest that the lexfori in Article 21 does not d e r  to the conflict of laws 
but to substantive laws only, and that there should not be any situation of renvoi aeated under 
the setting. See Shawaoss & Beaumont, Air Lao, P. Martin, J. D. McClean, E-de. M. Martin, ed. 
4th ed,(Londorc Butterworth, 1993), at VII/llZ, E. Giemdia & R Schmid, Warsaw Convention, 
(The Hague: KIuwer Law International, 1995), at  WC Art21,3,4. Jurisprudence could &O be 
found in the German court case of OLG Frankfurt/Main, 14 July 1977, in (1978) ZLW 53. 
However, writers like H. Drion, infra note 199, at p.123, did not exdude the possibihty of choice 
of law; and one US court held that the lex fori in Artide 21 includes the conflict of laws rules of the 
forum, which might refer to the laws of the ptaintiff's residence or those of where the accident 
has happened. See Feibelmann v. Cie Cornpupie Nafionale Air Fmnce, 334 N.Y.S. 2d 492 (N.Y.Civ. 
ct. l m ) .  



sustained, it seems logical that if the victim's fault was not the sole cause of 

darnage - and even if in fact it accounts for 99 percent of the total negligence - the 

operator should not completely escape responsibility. Yet this interpretation 

evidently contradicts the provision in the second part of Article 6(1) for situations 

where no negligence by the operator is proved, generating a controversy typicdy 

encountered upon trying to apply the principle of comparative negligence into a 

regime of strict liability: whether the victim's fault is assessed at 10 per cent (with 

the other 90 per cent resulting from third parties) or 100 percent, a cornparison 

with the operator's fault (if lower) would result in total extinction of the 

cornpensable damages.'06 Hence, a more plausible argument is needed to 

reconstruct these two oversimplified interpretations. We must f is t  grasp the 

theory underlying strict liability for operators as it appears in the Rome 

Conven tion.lW 

Logically, if the tortfeasor's strict liability constitutes a limited exception to 

the central principle of fauit-based liability simply because of the social risk he 

creates, then contributory fadt by the injured party is Legally relevant and must 

inevitably lead to a reduction or even extinction of the tortfeasor's liability. 

~ o n v e k e l ~ ,  if the tortfeasor's liability is intended to guarantee or insure against 

loss sustained by the injured party, such that the loss would fall  who- on the 

tortfeasor, then the injured party shodd be compewated whatever the proportion 

of his own fault. In this instance, the victim's fault need not even be taken into 

acc~unt . '~  

Aviation is undoubtedly a social activity, beneficial and necessary in the 

modern economy, yet one which exacts a high toll on human life and p r o p e q  

when accidents occur. It is a "lawhil and not reprehensible activity" with inherent 

risks which c m  result in extraordinary disaster to others? in such Urcumstances, 

strict liability is needed to allocate the bulk of these acadent costs to the industry 
1 %or a court decision, see: W17Iiams v. Bmwn Mfg- Co.. infa  note 115. 
107 See W .  L. Prosser, Handbook of the Dnu of Tortr, 4th ed.(St. Paul: West Publishing Co. 

1971), at pp. 494-6. 
108 A. M. Honoré, szcpra note 103 at p.119. 
109 J. G. Heming, me Law of Torts, infia note 274, at p. 329. 



itself, which is best able to insure against them. Of course, this dangerous advity 

theory is subject to challenge because the safety of aviation has been drastically 

enhanced over past decadespO inviting cornparison with road traffic activïties, 

for which stna liabüity is not required. However, the inherent N k  whidi justifies 

strict liability is not reflected merely in the seriousness or fkequency of potential 

ham,  but dso indudes the danger that the impact of the hazard would ïnfringe 

on social justice -the sense of fairness - as Fleming indicates:" "considering the 

inequality between the parties where one [the person on the ground) is wholly at 

the mercy of the other [the operator], has not voluntarily exposed himself to the 

risk, and does not benefit ... from the activity." Furthemore, this inequality 

exists not only with respect to the economic benefits denved from the activity, 

but also from the soaal position assumed in pokntial legal actions.'* Consider 

the preamble to the Rome Convention of 1952, which vigorously asserts the need 

to ensure adequate compensation for persow who suffer damages on the surface; 

without strict liability of the operator, it would be impossible to ensure adequate 

compensation for the victim, who has very little knowledge of the perplexing 

teduùcal nature of the aircraft and would nonetheless be obliged to prove fault 

from a &pnüc pile of carcass and wreclcage. These elements of inequality wodd 

prevail even if civil aviation were no longer dassified as an "ulhahazardous 

activity," or no matter how safe it may eventually becorne? 
110 See D. çchoner, "Die Internationde Rechsprechung zum Warschauer Abkommen in 

den Jahren 1974 bis 1976" (1977) 26 ZLW 256, at p.275, and G. F. FitzGerald, "Aviation-Liability 
Rules Govemuig Darnage Caused by Foreign A i r d  to Third Parties on the SurfaceRome 
Convention of 1952" (1953) 31 Cari- Bar Rev. 90, at p.92 

111 J. G. Fieming, Tlte Lrrru of Torfs, infrano te 274. at p.331. See also O. Riese & J. T. Lacoui, 
Precis de Droit Aerien- Internahona1 et Suisse, (Paris: Libairie Générale de Droit et de 
Jurisprudence, 1951), at pp. 200-4- 

1 12 A sirniiar opinion can be found in A. Adelfio, Partimlar Aspects of the Rome Convention 
2952 on Damges ut the Surface, (Montréal: McGill Univ. LL.M. thesis, 1955), at p.74. 

LU As Prosser has argued, "flyïng was of course regarded at k t  as a questionable and 
highly dangerous enterprise, the province exdusively of venturesome tools, and so properly 
subject to strict liability for any harm to person and property beneath; -.- aviation had not reached 
such a stage of safety as to justify treating by analogy to the raiiroads, and dassified it as an 'ultra 
hazardous activity' upon which strict iiability for ground damage was to be irnposed," yet "with 
the further development of the industry, and an irnproved safety record, later years have 
witnessed a considerable amount of hesitancy over the strict iiability:" see W. L. Prosser, supra 



Accordingly, in theory it seems fairly cleas that the original intention to 

impose strict liability on the aircraft operator in the Rome Convention was based 

on the inherent nsks, rather than any desire to institute a system of insurance for 

ground loss sustained. Therefore, a casual contribution by the injured party wïii 

reduce or totally extinguish compensation; due to the varying methods of 

apportionment adop ted by respective fori, notwithstanding the abshact term 

"caused solely through the negligence ... of the person who suffers the damage" 

in Article 6(1), compensation for the plaintiff could possibly be reduced to the 

level of total extinction. Teduiically, then, the insertion of an escape dause in the 

first part of Article 6(1) was unnecessary, as evidenced by the apportionment 

provisions in certain civil codes - providing only for a "reduction" of 

compensation"' - and common law jurisprudence.'" 

If, however, the faultless operator is stiU held responsible for damages suffered 

by a negligent victim, as presmbed in the first part of Artide 6(1), then one mut  

conclude that the Convention is more likely to create a general regirne of insurance, 

and therefore the calculation of contributory fault by the injured party would in 

theory become meaningless. 

Th& paradox is evidently created by the inconsistency between the two 

theories underlining Article 6(1)T6 which unfortunately reappeared in Artide N 

of the 1971 Guatemala City  rotoc col^" the provision which prescribes that the 

carrier can escape liability only if "the death or injury resulted solely from the 

s ta te of heal th of the passenger," leaving Little room for apportionment unless the 
note 107, at pp. 5145. But aU these 'rapid technologicai changes' serve as a weak reason to 
abruptiy conclude that "'normal' aviation, induding al1 comrnon corneraal flights, might 
require proof of negligence-" 

"'civil Code of Poland: CC art. 362; I t d ~  CC art 1227 par. 1; El Salvador: CC art. 2081. 
See A. LM. Honoré, supra note 103 at p.124. 

"??or the US, see: Magee v. Wyeth Lubomforis, Inr, 214 Cal. App. 2d 340.29 Cal Rptr. 322 
(1963); Williams v. Brown ML?. Co ., 261 N.E.2d 305 (Ili Zd, 1970) at 310. 

11 bThe paradox was also mentioned in the Annex to Delegation Report of the chairman of 
the US delegation to the Rome Conference of 1952: see E. T. Nunneley, "Summary Analysis of 
Convention on Damage Caused by Foreign Aircraft to Third Pesons on the Surface - Annex to 
Delegation Report" (1953) 20 J. Air L. & Com. 92, at pp. 94-5- 

117 Supra note 96. 



passenger's state of health contributes only part of the damages s~stained."~ 

Further to the pragmatic aspect of apportionment under such xhemes, whkh 

mode of comparative negligence should be adopted by the forum when 

implemenüng compulsory apportionment under Article 6(1)? Though there are 

many variants, two mode1 methods of apportionment are generally adopted for 

contributory negligence."' One is the "pure" form of comparative negligence:* 

the contribution of the victim's fault is weighed against that of the defendant to 

yield an equitable division of damages in direct proportion to the fault of each of 

the parties. According to this method, the recoverable damages are reduced in 

proportion to the victim's part in causing hem, rather than to the extent of the 

difference between the parties. So if the plaintiff is found to be responsible for 65 

percent of the negligence, then he could recover 35 percent - as opposed to only 

(65-35=) 30 percent - of his Ioss. The other method applies apportionment based 

on hult  up to the point at which the victim's negligence is equal to or greater 

than that of the tortfeasor; when this point is reached, i-e., 50 percent or more, the 

victim is necessarily barred from any recovery." 

The rationale of this 50% System is that it is rnorally improper to allow a 

party who is more at fault for an accident to recover from one who is less 

b l a m e ~ o r t h ~ . ~  In a Rome Convention case, for example, a victim who suffers 

$100,000 in damages was charged with responsibiliv for 90% of the negligence. 

FoLlowing the "pure" form of apportionment, he could still recover $10,000 from 

the operator whose fault might have contributed only 5% of the damage. 

Altematively, if in the same case the victim conhibuted only 51% fault, then he 
118 A strict interpretation of the revised provision in Article TV can &O be found in R H. 

Mankiewicz, "The 1971 Protocol of Guatemala City to Further Amend the 1929 Watsaw 
Convention" (1972) 38 J. Aîr L. & Corn. 519, at pp. 526-7, and 'Warsaw Convention: The 197l 
Protocol of Guatemala City" (1972) 20Am. J. C0m.L. 335, at p. 338. 

'''Li v. Yellow Cab Company of CaIifomin, 533 P. 2d 1226 (Sup-Ct-Cal. 1975), at 1242 
120 See W. LI Prosser, "Comparative Negiigence" (1953) 41 Cal. L-Rev. 1, at pp. 15,21-5- 

"'This method is also caiied the 7 0 %  System." B y  1981, twenty-five of the thirty-seïen 
states adopting comparative negligence in the US selected this "50% System" with iittie variation. 
See V. E. Schwartz, supra note 103, at pp. 30-l(1981 Cumulative Supplement) 

' s e  V. E. Schwartz, id, at pp. 344-5. 



would get nothing back, due to the additional 2% fault (over 49%) when the 50% 

System is applied, even though a large amount of the damage ($49,000) was 

attributable to the negligence of the O ther party or parties. 

On the surface, the method of apportionment adopted in Article 6(1) of the 

Rome Convention should dearly translate into the "pure" form of comparative 

negligence, for it is the only way through which the victim's recoverable damages 

could be "reduced to the extent to which such negligence or wronghl act or 

omission [by the victim] contributed to the damage." Even if the victim's fault 

caused 99% of the damages, he should still be able to recover 1%- The 50% 

System, on the other hand, is evidently unable to distribute respomibility according 

to the fault of the respective parties once the victim's contribution surpasses a 

certain point. 

If setoffs were allowed in the Rome Convention case, perhaps the "pure" 

form of apportionment would not be so preferable to the injured party. For 

example, suppose an INS (inertial navigation system) engineer A has negligently 

downloaded a faulty program into the flight computer which results in the 

mechanical failure of his employer B's aircraft when combined with subsequent 

piloting errors. The aircraft later crashes and its post-aash fire destroys A's 

house nearby the airport. In his Rome Convention action, A was found to be 55% 

negligent, while B is responsible for the other 45%; but A's total damage is valued 

at only $90,000 whereas B's damage is an egregious $lfOOO,QOO. If the "pure" 

form of apportionment was adopted, then after the setoff A wodd still owe 

$505,000 to B. So even if, fortunately, A does not have to pay back the difference, 

the final result would still be the same as if the 50% System was applied. 

iii.) Limitation of Operatofs Liability - Double Ceilings 

The limitation of the operator's liability towards the vi& was an inevitable 

quid pro quo for the former's strict liability. Though its relatively antiquated 

foundation - not to hinder the development of international civil air transport - is 
inscribed within the preamble, the Convention has long been criticized as 



incompatible with the current financial situation of the civil aviation ïndustry," 

and victimç on the ground are s a  far better served by the Rome Convention 

then passengers under the Warsaw Convention and its subsequent amendments. 

The calculation of Iimits for the Rome plaintiff, however, is somewhat more 

complicated. The recovery ceiling in the Rome Convention has two folds - one 

is set at a global limit in proportion to the maximum take-off weight of the 

aircraft in~olved , '~~  qualified by another special limit at a maximum amount of 

500,000 francs per person Wed or injured (approxhately US $33,162.50 in 1952). 

Therefore, even though the persona1 damages of ten persons on the ground do 

not individudy exceed the personal injury limit and amount to a grand total of 

3,800,000 francs, if the take-off weight of the aircraft concemed is only 2,000 

kilograms, the maximum compensation available to these victirns from the operator 

will yet be lirnited to (500,000 + 400 x 1000 = ) 900,000 francs, and each individual 

daim shall then be reduced in proportion to their respective amounts. This 

example is oversimplified; when property damage is involved, the global ceiling 

c m  be reserved to one-half for personal damages if the compensation contemplated 

by each injured person does not exceed 200,000 francs, and any unpaid part of 

these &-sonal damages would still be shared in proportion to the property damage 

daims for the other part. Complications abound, notwithstanding that there is 

two possible calculating fomulae, depending on which ceiling is first applied? 

One wonders why double ceilings are desirable in light of these auxiliary 

permutations. A deeper understanding of the legitimacy of this system of gradation 

by weight might help establish the comection between the nature of ground 

damages and the design of its liability limits, thereby enhanbg the future 

unification of the relevant d e s  of labor law. 

This global Lunit for the aircraft operator's liability towards persons on the 

%or a detailed analysis on the economic situation of avil aviation with regard to the 
burden of Liabïiity towards third parties on the ground, see B. G. N i i o n ,  ''Liability and 
insurance for Damage Caused by Foreign Aircraft to Third Parties on the Surface - A Possible 
New Approach to an Old Problem" in A. Kean ed. Essays in Air h, (The Hague: Martinus 
Nij3off Pubiishers, 1982) 180, at pp. 184-5, &O H. Drion, infra not 199. at pp. 16-7. 

lZ%ee Article 11 of the Rome Convention of 1952, supra note 78. 

'?For a detailed discussion see H. Drion, infra note 199, at pp.175-81. 



ground is beiieved to be very similar to the Mtat ion on the shipowner's üability 

for ail debts arising from the venture, in cornparhg common features such as the 

calculation of limits by reference to the tonnage, or death and injury daims 

which are given priority for a certain portion of the limited fund? This maritime 

practice is based sirnply on the inescapable economic fict of the tune: the "aggrieved 

third party claimants would not recover their losses where the shipowner's 

adjudged liabilities far exceeded his as set^."^ Arguments supporting the system 

of graduation according to weight for ground damages, therefore, seemed to 

jus- it as a direct indicator of the operator's finanaal capacity to inde- for 

the consequences of the acadent. This justification may be theoretically convincing 

for private fliers or small and financially-vulnerable commercial operators who 

might possess nothing more than their flying "assets," but it definitely does not 

reflect the financial capability of most operators in the civil aviation industry 

currently engaging in international carriage; their economic scale cannot be 

measured solely by reference to the size of a single aircraft which it operates, 

especialiy considering the filter effect ueated by governent review (in bilaterab) 

and market rules for international commercial Llight. Even these larger air transport 

busine& could find their financial capability has dropped to zero, or some 

negative integer, plus some scattered pieces of wredcage after an accident. The 

rïsk-sharing theory, commonly-used in marine cargo daims, does not compare 

either. No comparison can be drawn with the liability limit of the Warsaw 

Convention and its amendments, which have no double ceiling for the passager 

or goods on-board. The raw model of a modem shipowner's Liability ümit according 

to a ship's tonnage - which was mainly followed in the Rome Convention - was 

created no later than 1894,"~ so why did an air carriage convention adopted in 

1 W. Drion, infia note 199, at p.180 and C Hillr Maritime Law, 3d ed.(London: Lloyd's of 
London Press Ltd. 1989), at pp24î-58. Many authors have shared this speculation on the 
limitation of liability in the aviation industry; see A. W. Knauth, "Aviation and Admiralty - An 
Investigation of the Appiicability of the Marilime Policy of Limitation of Liability to Aviation" 
(1935) 6 Air L. Rev. 308. 

U7 C- Hill, id. at p.242 

'%e Merchant Shipping Act, 1894 ( 57 & 58 Vict. c, 60) of Great Britain was the &t to 
cdcdate the amount of the shipowner's limited iiability by reference to the ship's tonnage at 
section 503(i)-(ii). 
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1929 (Warsaw) not avail itself of this precowtructed mold? The Rome Convention 

already exdudes on-board personnel, who are presumed to share a common risk 

with the operator, from its coverage. 

The liability limit in the Rome Convention is not unbreakable; if the victim 

can prove that the damage was caused by a deliberate act or omission of the 

operator, his servants, or his agents, withintent to cause damage, then the operator's 

liability is unlimited. To the injured employee of the aircraft operator, the most 

substantial effect of this Limitation is to encourage a cornparison with expected 

benefits from the applicable workers' compensation system; a fairly precise 

calculation might help him deude i f  it is worthwhile to bring the Rome action, 

but this exercise will never be easy since the actual amount of other potential 

plaintiffs' daims codd hardly be accurately measured before the action is initiated. 

Fa&g the probability of much lower but qui& and definitive benefits, the employee 

seems to have little freedom of choice, making the Rome option less attractive 

with respect to industrial injury daims. As for chailenging the constitutionality 

of the Convention's provisions within the interna1 legal structure, one s hodd 

recd similar attempts regarding Article 22 of the Warsaw Conventionm - the 

chance; of success are dim. 

iv.) Requisite Plaintiff and Defendant 

Because the Rome Convention is intended only to protect the interesb of 

personç on ground,* flight personnel (e.g., pilots, flight engineers, or commercial 

personnel) of the operator on-board the ill-fated aircraft when it crashes or coiiides 
1 %r US court cases, see: Burdell v. Canadian Paczfic Airlines, Ltd., 10 Avi 18,151 @.Cook 

County, 1968), at 18,160-1 and In re Air Crash at Bali, lndonesia on Aprd 22,1974 15 Avi 27,406 
@ist- Ct. 1978), reu'd 684 F. 2d 1301 (9th Cir. 1982); for Lebanon court cases, see: Cour d'Appel de 
Beyrouth, 8 Nov. 1973: 1973 RFDA 204. The Italian Constitutional Court held that the limitation 
of carrier's Liability provided in Article 22 of the Warsaw Convention infringes on the guarantee 
in Article 2 of the Italian Constitution which safeguards the injured person's right to recover 
compensation for personal injuries, and therefore deciared the Warsaw artide unconstitutionaL 
See Coccin v. Turkish Airline, Ct. 132/1985,2 May 1985, cited from G. Guerreri, ''The Warsaw 
System Italian Style: Convention Without Limits" (1985) 10:6 Air 1,294. This judgment 
eventudy rekinded hope for the potential Rome plaintiff in Italy (which is a contracthg state of 
the Rome Convention of 1952). 

W See G. N. Calkins, supra note 79, at pp.152-3. 



with others:" even before it actually takes off or has touched down on the 

n i n ~ a y , ' ~ ~  are restrained from invoking its provisions. 

A spatial category is circumscribed by Article 1, which requires that the 

aircraft of the liable operator must be "in fight." The time "in flight" ranges 

from the moment when the aircraft's power is mobilized for the purpose of 

actual take-off to the moment when its landing run ends (see Artide l(2)). The 

current "in flight" stage of Article l(2) certainly does not indude the t h e  when 

the aircraft has dodced for embarking and loading, and the engin2 has started 

heating up in order to provide the energy necessary for on-board system 

hctioning, nor the time when the aircraft is taxüng to a terminal bridge from 

the touched-off runway. Such exclusive parameters may be inferred by reference 

to painstaking discussions in the minutes of the International Conference at Rome," 

and from the rejection of the following provision, which was suggested by a 

U.S.S.R. delegate to the 1978 International Conference of Private Air Law to 

replace the original Artide l(2): 
For the purpose of thïs Convention, an aircraft is considered to be in flight from the 

*'Artide 24 of the Rome Convention of 1952, supra note 78: "This Convention s h d  not 
apply to damage caused to an aircraft inflght, or to pesons or goods on board srich airmft 
[emphasis added] ." 

LP in addition to the foUowing argument in this section, see &O H. W- Poulton, The 
Conaenrion of Rome 1952 on Damage Gard by foreign Aircraff to ïhird Parties on the Stlrface, (New 
Haven: Yale University JSD Thesis, f956), at p.71, and G. F, FitzGerald, "The Protocol to Ainend 
the Convention on Damage Caused by Foreign Aircraft to Third Parties on the Surface (Rome, 
1952) Signed at Montréal, Septernber 23,1978" (1979) IV Annals Air & Space L. 29, at pp.38-9. 

%e four proposed versions of Articlel(2) were drafted as follows in the international 
Conference at Rome of 1952: i) to indude in the application of the Convention any damage 
caused by an a i r d  in movement, even when such movement is not comected with the Elight; 
ii) to restrict the application of the Convention to the period from the beginning of take-off to the 
end of the landirig run; iii) to include in the draft the definition of "flight time" as found in Annex 
6 of the Chicago Convention; iv) to have "flight" begin £rom the moment when power is applied 
for the purpose of actual take-off and continue until the moment when the Ianding nrn en&. 
This last proposal, the most restrictive, was accepted by the ddegates. See ICAO, Conference on 
Private International Air Law, Rome, September-October, 1952, Minutes and Documents, (1953) 
IV: pp. 51,54, 241, V: pp. 1423,176. As for the definition provided in Chapter 1, Anna 6 of the 
Convention on International Civil Aviation, it is much wider than the current version ("The total 
tirne from the moment an airaaft first moves under its own power for the purpose of laking off 
until the moment it cornes to rest at the end of the flight"). However, it is alleged to better ensure 
passenger safety than that of third parties on the surface: see N. E. Hesse, The Airnafit Opmafor's 
Liabilib, (Montréal: McGU Univ. LL,M. thesis, 1953), at p55. 



moment when power is applied before the take-off untü the moment when the landhg 

is completed, Le., when the aircdt  is at rest and power has been switched off, 

on the ground that it wodd make an unwarranted extension in the scope of the 

Convention to aircraft while taxing." The operator, then, may completely escape 

from liability for damage caused by sonic boom and ancillary noise daims under 

the Rome Conventionr a side benefit created by comblliing this shingent 

interpretation with the final line of Article 1, section 1 of the Convention? If the 

aircraft in fiight meaw that the aircraft has reached the dispatching board and 

applied its full take-off power, or has not yet lowered its nose wheels to the 

ground and started to leave the main runway, then the damage caused by a sonic 

boom which it produces by merely passing through airspace is not covered under 

the Convention. Further, the high-pitched noise damage which occurs while the 

aircraft is held up at the extension apron, awaiting permission from air traffic 

control to enter the take-off or docking position, is ultimately exduded from 

protection under the Rome Convention although it is generally compensable 

under domestic law? 

This relatively ngid interpretation, compared with Article 2 of the 1933 

~ o n v e k i o n ~ ~  as weil as with current national legislation, judiüal decisions, and 

theories adopted in ~ e r m a n y  and  rance," proves too narrow for members of 

=G. F. FitzGerald, "The Protocol to Amend the Convention on Damage Caused by 
Foreign Aircraft to Third Parties on the Surface (Rome, 1952) Signed at Montréal, September 23, 
1978", supra note 132, at pp. 38-9. 

-or a detded diçcussion on the sonic boom caused by in-flight aircraft with resped to 
the Rome Convention of 1952, see the following Section 2-21.(v), and infiu note 194 

W See Ferguson v. Cify  of K e a ,  infin note 193. 

mArtide 2, Section 3 of the 1933 Convention (infra note 203) provides that: "Ihe aircraft is 
considered as in fiight from the beginning of the operations of departure until the end of the 
operations of arrival." 

Tt is comonly conceived in German law that the tort liability of an aircraft operator 
towards third parties on the surface is not Limited to the accident happening between the actual 
take-off and landing times, nor has anything to do with whether the engine's power is on or off. 
Thus, the incident that happens when the air& is taxihg to the take-off or docking position is 
inciuded, as are damages caused by a stationary aircraft which is moved by other forces - i.e., 
injury from propeilers which are blown by a strong breeze wodd  be considered compensable- 
See R Weicher, F. Reymann & H.J.Abraham, infia note 240, at p.199. 

l39 A French court has adopted an approach sirnilar to the above Gennan theories, in a 



the general public who might h d  themsdves in areas where they would commonly 

be conceived to be at higher risk of injury frorn taxürig aircraft or by an explosion 

from aircraft leaving the docking bridge - such as when walking in the airport 

terminal or taking the transit shuttle dong a busy traffic apron - and it is certainly 

too narrow for most ground personnel who must work around the aircraft in 

these areas. Evidently, ground personnel wodd rarely stay on the ninway during 

take-off or landing only. 

Furthemore, the legislative intent behind the Rome Convention - expressed 

in the preamble as the "desire to ensure adequate compensation for persons who 

suffer damage caused on the surface by foreign aircraft" - permits but two Iogical 

conclusiow regarding the scope of application; the objects are limited to the 

person on the surface and the foreign aircraft. Thus, the existence and operating 

nature of the aircraft create potential risk, whereas the ways in which or the stage 

where that foreign aircraft maneuvers its engines (according to the wording in 

Amex 6 of the Chicago Convention: when it "first moves under its own power" 

or when "power is applied for actual take-off") has no bearing on the fact that 

the person on the ground is endangered by such activity. One can hardly 

undersiand why we must legalIy differentiate the effect caused by a sudden 

crash thirty seconds after the aircraft takes-off or the tragic collision of an out-of- 

control taxihg aircraft, when the nature of both hazards is shown to be the same 

to persons on the ground. Even more absurd is the possibility that cornity with 

the Iex loci jurisdiction of the contracting state was the reason for which this 

difference was accepted in the Rome Convent i~n.~~~ 

A geographic luniration on the scope of the Rome Convention is prescribed 

by Artide 23(1) to ensure that each case bear an international character, since the 
case where the aircraft was powered by its propeiiers while taxiing on gxounds accessible to the 
general public. See Cour de Cassation, 6 Mars 1931: 1931 GazPai. 532 (a criminal case); see &O 

M. de Juglart, Traité démentaire de drozl aén'm, (l?aris: Librairie Générale de Droit et de 
Jurisprudence, 1952) p.99. Interestingly, however, the French representative of the ICAO Legal 
Cornmittee at its Seventh %ion did not challenge this "in flight" definition provided in the 
Mexico City Draft, proposing ody to amend the phrases as "an aircraft is considered to be in 
flight £rom the moment when the power is applied for the purpose of actual take-off, until the 
moment, etc.:" see ICAO, "Comments of France" in Conference of Rome Doczmentahon, infka note 
205, ât p.280. 

140 A suggestion of Koval, supra note 79, at p.94. 



Convention was intended to applicable laws in the international setüng, 

rather than the domestic one. Under Article 23(1), the Rome Convention can 

only be applied to damages suffered by a person on the surface territory of one 

Contracting State, caused by an aircraft registered in the temtory of another 

Contracting S tate, Le., a foreign airaaft. For example, an Austalian resident on 

the ground would not be eligible to bring an action under the Rome Convention 

unless he or she is damaged by a foreign aircraft in flight which is registered in 

another Contracthg State, such as Spain for example. 

A serious theoretical problem may arise when the damage is jointly caused 

by two or more aircraft of a Contracting State and a Non-Contracting State, 

respectively. Could the v i c t i m  bring the Rome action against the operator of the 

Non-Contracthg State aircraft on the basis that "each of the aircaft concemed 

shall be considered to have caused the damage and the operator of each aircraft 

shall be liable?"14' M. Drion addresses this question in detail but provides no 

definitive answer. Of concem is the morass of hierarchïcal relationships that 

might arise between the Rome Convention and the workers' compensation laws 

of a Non-Contracting State if the Rome Convention was applied to damages 

suffered by an employee of sorne aircraft operator attached to that Non-Contracthg 

State. For example, suppose employee K of an airline registered in NonContracting 

State A was injured by the rnid-air collision of A airaaft and an a i r d  registered 

in Contracting State B while working at the airport of Contracting State C. If K is 

allowed to bring an action under Rome against the airline of state A in the courts 

of C, then those courts might have to apply both the Convention (which has 

become part of Iex tort fori ) and the workers' compensation laws of state A. As 

mentioned above, the legitirnacy of Artide 25 of the Convention rests upon the 

theory that the workers' compensation benefit will completely or at Least partially 

substitute for the function of a civil law tort action. Presently, the problem is that 

no such logical consequence validly justifies the preemptive effect of Article 25 of 

the Convention in these situations, because in theory the workers' compensation 

system of state A could not displace a tort action which is based on a Convention 

'4'~rtide 7 of the Rome Convention of 1952, supra note 78. 



never ratified by that sta te.'= 

A similar problem was encountered in the U. K. court decision of Couplnnd 

v. Arnbian GulfPeholeum Co,'U whidi might provide a useful point of reference. 

In Coupland, the plaintiff, who was domiciled and resident in Scotland, iristituted 

a civil tort action under English law against the defendant, a nationalized oil 

Company of Libya, for industrial injuries sustained during his work abroad for 

the latter which were allegedly due to the foreign employer's negligence. The 
Queen's Bench ultimately deuded that the daim was actionable bo th under the 

English common law of torts and the Civil Code of Libya; however, if it is tme 

(as asserted by the defendant) that in Libya, àvil tort liability had been repealed 

or substituted by social security and labor legislation, then the plaintiff wodd be 

required to seek his remedy in Libya instead? The court's language is 

conservatively interpreted by commentaton as saying that if the plaintiff is entitled 

only to workers' compensation benefits from the loctis injnriae, then "such rights 

will be insufficient to render the defendant's conduct actionable by the 1ex loci 

deliciti cornmissi,"'" but would it be actionable under th2 lex forum? Using the 

second brandi of the two-tier confiict of torts nile established in Philips v. Eyre - 
Le., in order to found a suit in England for a wrong committed abroad, the 

tortious act must have been unjustifiable by the law of the place where it was 

~ommitted'~~ - it would be nearly certain that the court must reject the forum tort 

action under these circumstances, since the court held that when the tort action is 

substituted by the compensation institutions of the locus injuriae, "the plaintiff 

could not bring himself within the second part of the rule.""' Once the tort is 

found to be not actionable in the Zocrls delicti, even if it has simply been substituted 
142 For elaboration on this logical consequence, see infia Section 2.23. e) in this chapter. 

'a[1983] AU E.R 434 (Q.B.). 
144 Id., at 441. 
145 See C. G. J. Morse, "Tort, Empioyment Contracts and the ConfIict of Laws" (1984) 33 

Int'l & Comp. L- Q. 449, at pp. 452-3. 

Ia(1870) L. R 6 Q.B. 1 at 28-9 (per Willes, CJ.); see also, 4 Q. B. W, at 238-9 (per 
Cockburn, C. J.). For treatise on the second brandi of this rule, see J. H. CI  Morris, The Conflict of 
Laws, 36 ed(london: Stevens & Sons, 19û4), at pp.308-23. 

147 Coupiand v. Arabian Gulf Petroleurn Co. sxpra note 143, at 441. 



by other institutions, eg., the duty of an employer to pay compensation awarded 

by an administrative board for an industrial accident, it is no longer "justifiable" 

under the Zex loci de l i~ i t i . '~  Nevertheless, some writers on this subject do not 

seem to agree with the approach.'" 

According to the reasoning in Coupland, then, the courts of C in the above- 

mentioned Rome Convention case codd probably refer to this prinùple of choice 

of tort laws to preempt the statu- of A state once it detemiined that the Convention 

action is not justifiable at the domestic level. But since the decision in Coupland 

established that both EngLÏsh common law and the civil code of Libya could 

operate as the governing substantive law, and furthermore, that collateral benefits 

are deemed to be allowed in Libya, no straight answer to this conundrum could 

be expected from the judgrnent- 

v.) Compensable Damage 

Article 1 of the Rome Convention limits cornpensable damages to those 

which anse as a "direct cowequence of the incident." Sirice there is no express 

supplement provided in subsequent provisions regarding which damage couid 

q u w  as a direct consequence of the Rome incident, this conneaion is left to the 

adjudicatuig court. The ground damages which were shictly prescribed by the 

Taormina Draftm - those caused through contact, fie, or explosion - should 

' J s ~  simiiar interpre tation is found in Madtado v. Fonfes, [1897] 2 Q.B. 231 (C.A.). Two 
judgments adopted the same reasoning and excluded the compensation benefit £rom av i l  
liability, accordingly striking out the Saskatchewan common law tort actions when the injured 
employees were entitied to receive workers' compensation from British Columbia and Ontario: 
Walpole v. Canadian Northem Railway Co., [1923] A. C. 113, and McMillan v. Canadian North 
Railway Co., [19W] A. C. 120. 

119 It is suggested that even if the defendant's liability for damage is contractual, quasi- 
con tractual, quasi-deiictual, proprietary or sui g& under ler loci delicifi, it is justifiable. See j- 
H. C. Morris, supra note 146, at p.315, ais0 Boys v. Chaplin, [197l] A.C-356, at 3778 (Lord Hodson) 
and 389D (Lord Wdberforce). 

m ~ r t i d e  1, Section 1 of the Taonnina Draft provides that "[alny person who suffers 
damage on the surface shall be entitled to compensation as provided in this Convention upon 
proof only that the damage was caused, through conkct,fire or explosion, b y  an aircraft in flight or by 
any person or thing falling therefrom [emphasis added]." The Taonnina Draft is the result of the 
Fifth Session of the ICA0 Legal Cornmittee, convened at Taorxnina on 5 Jartuary 1950, which 
modified certain provisions of the 1933 Rome Convention; the Draft was further revised 
throughout the cirafting proceedings for the Montréal Draft, Mexico City Draft, and the m e n t  



certainly be included, but the later substitution of a much more obscure standard 

in the m e n t  Convention implies that a broader interpretation of the compensable 

range could be a l l~wed-~ l  

From the point of view of legislative policy, the Rome Convention is commody 

conceived as a speüal regime replacing the conventional tort with no-fault liability 

of aircraft operators toward third parties on the surface; thus the operator need 

no t to be culpable to bear objective respowibility, and accordingly, the requirement 

of foreseeability of the compensable consequence which is logically Iinked with 

the duty of care ( i .e ,  culpable fault) of the operator, is unlikely to be considered 

relevant. However, the scope of causation is yet limited; one must consider 

further the statutory confinement of the compensable range from those accidents 

of "direct consequence" based upon the "practicd p o l i t i ~ s " ~  employed by the 

drafters, who ïntended to draw a balance between the burden of strict liability 

and the recognition of limited kind of losses which are incidental to the operation 

of aircraft. It seems reasonable to condude that compensable damages under the 

Rome Convention should be assessed according to the theory of "proximate 

causation," which has long been used in national tort laws as a compromise 

betwek the fault inherent in the a b  and its consequences? 

Although the phrase "direct consequence (conséquence directe)" can be found 

Rome Convention of 1952. The text of the Draft may be found at (1950) 17 J.Ak L. & C o m .  
194-99. 

%ee the 'Vote on the Development of the Draft Convention on Damage Caused by 
Foreign Aircraft to Third Parties on the Surface, Submitted to the Rome Convention" in ICAO, 
Conference of Rome Doarmentation, infra note 205, at p-138: "[T]o defîne the damage as 'damage 
arising from contact between an aircraft or anything falluig therefrorn and any pesons or object 
on the surface;' the word 'contact' was, however, considered as too narrow." 

=sec Palsgraf v. Long Island R Co., 248 N.Y.339,162 N.E. 99 (N.Y.App.1928) with respect 
to the notion of proximate cause: "because of convenience, of public policy, or a rough sense of 
justice, the law arbitrarily declines to trace a series of events beyond a certain point This is not 

logic. It iç practicd politics." 

Wowever, it has been suggested by one writer that "[slince the scope of the 
... Convention covers the field of quasidelicts no changes were implied of the iaw of delict by 
omission of the word (direct). Besides, there may be the conaete occasion ... to replace the test of 
'forseeability' by the test of typicality which serves as a limitation of liability. The inclusion of the 
word 'direct' has in our view not provided much of a break to the scope of damages 
recoverable:" see N. E. Hesse, supra note 133. 



in the civil code of certain avil law skites,= there is very little evidence to show 

that the drafters of the Convention ever intended to be bound by the interpretations 

adopted in the jurispmdence of these countries. Taken literally, the "direct 

consequence" theory in these bodies of jurispmdence simply exdude recovery 

for  any indirect consequences, i-e., any consequences which result from acts or 

events other than those of the tortfeasor, which in practice functiom only as a 

mechanism for interpreting a very Limited scope of causation. Strictly following 

this theory,  even some damages caused by "fire" (as prescrîbed in the Taormina 

Dr&) could be exduded, unless the damage was caused during the kst seconds 

of direct fke hom the plane crash without the assistance of any flanunable cacalyst- 

Since almost no disaster is u e a t e d  by a single cause in modem life (see examples 

in the following sections), the result would be too harsh for the Rome victim and 

would operate against the legidative intent of the Rome Convention. Nevertheless, 

as indicated above, since only limited kinds of damages are cornpensable under 

the regime as a matter of policy, the "direct consequence" theory could still serve 

as a teminder that some lunits must be placed on the operator's liability,'56 especially 
l5l French Civil Code, Art. 1151: '9ans le cas même où l'inexécution de la convention 

résulte du do1 du débiteur, les dommages et intérêts ne doivent comprendre, à l'égard de  la perte 
éprouvée par le créancier et du gain dont il a été privé, que ce qui est une suite immédiate et 
directe de l'inexécution de la convention- (Even in the case where the inexecution of the 
agreement results from the wilfullness of the debtor, damages are to indude, with regard to the 
loss incurred b y the aeditor and the gain of which he has deprived, only wha t is an immediate 
and direct consequence of the inexecution of the agreement.)" For the English version, see J. H. 
Crabb, The French C i d  Code, (South Hackensadc F.B. Roth man & Co., 1977) ~ 2 2 3 ) ;  Belgïum Civil 
Code, Art. 1151 (as above), Italian CIvil Code Art. 1223: "Ii risarcimento dei danno per 
l'inadempimento O per il ritardo deve comprendere cosi la perdita subita dai aeditore corne il 
mancato gradagno, in quanto ne siano conseguenza immediata e diretta me measure of 
darnages arising from non-performance or delay shaU indude the loss sustained by the aeditor 
and the lost profits insofar as they are a direct and immediate consequence of the non- 
performance or delay)*" For the English version, see M. Beltramo, G. E. Longo, J. H. Merryman, 
771e Italian Civil Code, (N.Y.: Oceana Publications, inc. 1969), p.323). 

ta See the foilowing French decisions: Cons. dlEt, 21 M a y  1948: 1948 2 GazPa1.48 
(aggravation of damage); Verne S...c. cUfinÇaise de Produits péholz-jères et C' d8nssur Ln Paternelle, 
Trib. corn. Seine, 22 June 1949: 1949 Recueil Dalloz 471 (suicide); Vue de C...ef C" d8<rssur Lr Nord c. 
Facon, Cour Amiens, 24 Nov. 1953: 1953 2 Gaz. Pal. som25 (aggravation due to untimdy medicd 
treatment); Cons. d'Et. 15 June 1955: 1955 Recueil Dalloz 790 (aggravation of health); Cons. 
Pineaztd c. Lasfargtre, Cour d'Appel de Bordeaux, 3 July 1956: 1957 Recueil Dalloz 156 (suicide). 

156 See A. M. Honoré, srrprn note 103, at p.43. 



when causation is intermpted by other new events? For example, suppose a 

victim who was seriously burned by a postiraçh fire was later killed in a highway 

accident whüe being mhed to the hospital; since the diaui of causation between 

the plane crash and the death of victim in this case was broken by a highway 

accident, the damages incident to death are indirectly rdated to the Rome accident. 

There is Little doubt about relatively evident cowequences of Ming airaaft, 

things, or perçons under the basic "proximate cause" formula of modem torts 

causation. Not only would the damage created by the aircraft itself, e.g., upon 

being hit by its debris, be a direct consequence of the incident, but injuries caused 

by shatterïng window glas or falling walls resulting from contact with the ground, 

or those suffered by the cabin crew on a commuting bus when the latter  es 
making an emergency turn to avoid hitting the surrounding wreckage, should 

also positively be treated as outcomes of the Rome accident, for such h m  are 

incident to the hazardous nature of plane crashes. No matter how fragile the 

structure of the relevant architecture or how dumsy the driving technique, the 

operator must take his victims as he finds them-  The same reasoning is applied 

to post-crash fies spreading to an adjoining area and ignited by the aircraft's 

blaze: the operator m u t  assume liability regardless of how far the fire çpread 

and how severe the damages c a ~ s e d , ~ ~  e-g., even if the fïre spreads from the 

crash site to neighboring gasoline tanks or gas storage reservoirs and eventually 

results in a bktering explosion. Since the crash blaze is a carisa sine qua non, it is 

irrelevant that the injury is greater than expected or even wholly unexpected?" 

'%e R Weicher, F- Reymann & H.J.Abraharn, infra note 240, at p.201, and Y. 
Yamazaki, infra note 240, at p. 89. 

s.9 See Duliéu v. Whife [1901] 2 K-8- 669 at 679 (Kennedy, J.), and Bourhill v. Young [1943] 
AC. 92 (HLSc.) at 109 (Lord Wright). 

*similar facts can be found in Re Polemis, [1921] 3 KB. 560 (C.A.) a t 568.; For an 

. Australian court decision, see Haileytnny College v. Emanuelli, [1983] V.R. 323. 
160 See contra G. N. Calkinsf supra note 79, at p-161, &O A, W. Knauth, "Comments on 

Taormina Revision of the Rome Convention on Damage Done by Foreign Airaaft to Persons and 
Property on the Surface" (1950) 17J.Ai.r L. & Comm. 200, at p205 ("The text should cut off 
causation at some point-indirect damage-consequential, loss of profits damage, serial 
darnages, damages different in time-there are numerous reasonable stopping places in the dialn 

of causation"). 



Accordingly, even when the personal injury sustained cornes as the result of 

certain latent physical disabilities aggravated by the accidenP1 - such as the 

sudden heart attack suffered by a ground worker with a pre-existingcardiac 

disorder while running away from the crash site - it should still be subsumed as 

a direct consequence of the plane crash. The same conclusion is reached for the 

thin-skull plaintiff who maintains a weak, "eggshell" physical condition (eg., 

congenital haernophilia) or personality (e.g., a pre-existing nervous disorder).'" 

As for the more contentious compensation categories of mental distress or 

nervous shock, since Artide 1 of the Rome Convention simply provides that 

"damage" sustained on the ground is recoverable, in the absence of phrases like 

"lésion corporelle" or "bodily damage" which appear in the Warsaw Convention 

of 1929 and its amendments, there is no occasion to take painstaking measures to 

exclude mental injury from the compensation scheme-'" Furthmore, there seems 

to be no reason for preduding any kind of mental injury Lhrough various theories; 

?Sec Loue v. Port of London [1959] 2 Uoyd's Rep- 541(weak heart) and Bishop v. Arts & 
Let fers Clrt b (1978) 83 D.L.R (3d) 107 (plaintiff was a congenital haemophiliac). However, the 
famous decision of Reichsgericht , Germany on 4 Jdy  1938, which refused the damage claim 
made by a breeder of the fragile silver fox, could underhe diverse points of view: see the case 

brief in (1952) Zn 370. 

' s e  Malcolm v. Broadhurst [2970] 3AU E.R. 508 (Q.B.) (plaintiff with a pre-existing 

nervous ciisorder which was exacerbated by CO-injured spouse). 

'Tt  is commonly argued in doctrine and jurisprudence that the Warsaw Convention is an 
international treaty and must be interpreted without reference to any national jurisdiction; 
therefore, the ordy correct answer to the definition of 'lésion corporelle" would be in the 
authentic text, Le., the official French language version- See E. Giemda & R. Schmid, srrpra note 
105 and Herrtuzn v. TWA, 12 Avi 17,634 (Sup-CLN,Y.1972); Corocraft et al v. Pan Ammiean World 
Ainuays, [1968] AU E.R 871 (Q.B.) r d  in Fothergill v. Monarch Airlines, [1980] 2 AU E.R 696 
(C.A.); Cie Air France v. Consorts Teichner, Cour Supreme d'Tsrael, 22 Oct. 19&: 1988 33 
Euro-Trans-L. 87 at 9 4 6  The US Federal Supreme Court therefore found that pure mental injury 
is not recoverable under the Warsaw Convention, relying chiefly on the reason that the French 
legal rneaning of the phrase 'lésion corporelle" does not seem to cover psychological injury, nor 
had the latter ever been recognized in the relevant French judiaal practice. It is true that the 
intent of the drafters has ako been mentioned by the court, but no definite support could be 
derived from the minutes: see Eastern Airlines, Inc. v. FI*, 111 S. Ct. 1555,469 US. 904 (1991). 
Thus far, the argument is only partially convincing, because there are still many Ioopholes left in 
the Warsaw articles that must necessarily be interpreted by the national Iaw of the forum; 
following this reasoning, the reference shodd not be circumscribed solely by the French legal 
meaning and judiciai practice, as the choice of French as an official language for the text was 
based mostly on the fact that it was the common diplornatic language at that t h e .  Referring to 
the Minutes of the Warsaw Conference, one reaiïzes that the le@ implications of many different 
legal systemç were moderated and used in the cirafting of the Convention. 



while recopizing that mental injuy is compensable under the Rome regirne, the 

statutory "direct consequence" requirement can always limit damages acco;ding 

to causation. 

In practice, the parasitic psychic trauma which is ancillary to the achial 

impact of bodily injury - Iike the post-haumatic shock caused by aesthetic damage 

hom the firel" - or which is revealed in the substantial and objective f o m  of 

physical symptorns, i-e., in its physical impact or consequences, such as the 

miscamage by an on-site pregnant ticket agent due to nervous shock suffered in 

the is no different from any other regular physical injury and shall 

undoubtedly be conceived as a direct consequence of the incident? Purely 

mental injury, on the other hand, is more likely to undergo circumspection due 

to its imaginary and proliferating nature:" it is subject to the "proximity of the 

impact risk" test derived from the theory of foreseeability (which is no longer 

requisite in the Rome case), in order to fultill the legislative intent behind the 

IMsee Enge v. Trwise, (1960) 26 i3.L.R (26) 529; for a Gennan court decision see 
Bundesgerichtshof, 11 May 1971: 1971 NJW 1883; 197l VersR 905,1240 ("[Olur law consciously 
rejects any daim for harrn due to psychicai pain d e s s  it rsults from injury to the plaintiff's own 
body and health"). For the English version of this decision see B. S. Markesinis, infra, at 109. A 

similar tlieory is adopted in French and Belgium treatise: see H- Mffiregor, infra note 165, at p.60. 

'"SSimilar facts can be f o n d  in Dulieu v. White, supra note 158. For a German decision 
dong the same h e ,  see Bi;ndesgeri&tshof, 4 A p d  193% 1989 h!JW 2317, which rerdered that 
mental pain, in the medical sense, is always linked to disturbances in the victim's physiological 
make-up and can be  directly reIevant to his bodily state. Thesefore, psychological and mental 
effects which exceed by some degree the considerable detriment caused by the painful trauma to 
a peson's general state of health, and which can therefore be regarded in accordance with the 
general view as injury to the body or to the heaith of the victim, should be compensable. For an 
Engiish version of the judgment, see B. S. Markesinis, A Cornparatiue Introdwfion to the G e m n  
Law of Torts, 36 ed (Oxford: Clarendon Press, 1994), at p.114. 

'-or a similar opinion, see H. McGregor, T?ersonal Injury and Death" in A. Tunc, ed. 
Internntionnl Encyclopedia of Comparahe Law, (Tübingen: J-C-BMohr, 1986) Vol- Xi Torts, Ch.9, at 

167 See Victorutn Rly v. Coulh, (1888) 12 AC. 222 (H.L.), at 226. Hereinafter, purely mental 
injuries refer only to those allegediy sustained by living victims and do  not indude the "pre- 
death pain and dering" degedly sustained by the deceased, because the latter is undoubtedly 
a "direct consequence" of the accident if proven. See, e-g., In re Air Crash Disnster ut New Orleuns, 
Lauisiizna on July 9,1982,767 F.2d 1151 (5th Cir. 1985) (The victim who was W e d  by falling 
airaaft debris was found in a crawling position and died from third degree bums over her entire 
body). The o d y  remaining question for the court is whether the deceased truiy suffered pre- 
death pain. 



"direct consequence" requirement Accordingly, nervous shock resulting from 

fear of injury to oneself, which could be objectively measured by the &tance 

between the victim and the crash site or the zone of physicai risk so as to fall 

within the standard of a "direct co~equence , ' '~~  along with proof that ib 

aggravation was serious and genuine, is ~orn~ensable; '~~ similarly, nervous shock 

resulting from fear of injury to a dose relativelm is cornpensable if the bystander 

himself was physically within the area of impact." Damage awards for mental 

" ~ n  interesting example c m  be found in Rehm v. United States, 196 F. Supp. 428 (EDNY, 
1961), in which the victim's automobile collided with a carrier plane forced to land on the 
highway. The victim was conceived as sufféring "an appalling experïence when she saw the 
Iarge airplane Iand on the Parkway and approach the car in which she was riciing. She 
undoub tedly sustained a shock to her nervous systern as a result thereof" (at 430)- Another good 
exampIe is found in Di Casfa v. Amonaues de Mexico, S.A., 24 Avi 17,139 (9th Cir. 1992): though the 
plaintiffs in Di Cosfa were not physically darnaged by the planes crash in their neighborhood, 
their daims for mental distress thus sustained were justified because they were based upon the 

victirns8 reasonable fear for their own safety at the time of the incident. 
169 An additional requirement on pure mental injuries sustained is fear for one's own 

safety, advocated by W. L. Prosser & W. P. Keeton, in Prosser and Keefon on the Law of Torts, 
W.P.Keeton, et al. ed. 5th (St. Paul: West Pubkhing Co., 1984), at p362 and supported by US 
jurisprudence (see note 32)- However, no aviation cases were included, reveaiing the fact as 
asserted by McGregor that "the USA has been notoriously slow in r e c o g n t g  liability for 

physical injury resulting from nervous sho&" see H. McGregor, nrpra note 166, a t p. 40. 

Irn"~ear reiatives" indude spouses, parents and duldren, o t  partners of deficto 
relationships: see J. G. Fleming, The Lau of Torfs, infra note 274, at p. 164. One Commonwealth 
court was not as siringent on iiie definition of "near relatives:" someümes sibiings, 0th- remote 
relatives, or even feUow employees could qualify. See, e-g., Mount Isa Mines v. Prrsey, (1970) 125 

C.L.R 383. 
111 Bourhill v. Yotrng, szrpra note 158, Sinn v. Burd, 404 A2d 672 (Sup.Ct.Pa. 1979) and 

Cassidy v. Aerouias Nacz-onales de Columbia, S.A., 24 Avi 18,240 (EDNY, 1994). Some US cases, 
however, simply refused recovery for mental anguish suffered as a result of injury to another 
person unles otherwise expressly provided by statute, regardes  of whether the bystander is 
within the zone of impact See Leconte v. Pan American World Ainuays, 18 Avi 18,096 (5th Cir. 
1984) (law enforcement offïcers were rnentally diçturbed in photographing and handling bodies 
of those who died in an airplane crash), and Tu&h v. Pan Arnerican Wodd Ainoays, 19 Avi 17,458 
(5th Cir. 1 9 s )  (persons who witnessed the crash from three blodcs away suffered post-traumatic 
stress disorder; the judgernent rdected the reasoning in K o n t e )  German jurisprudence, on the 
contrary, has dispelled the proramity restriction for the near relative who suffers pure mentai 
distress upon leaming of the acadent much later. According to the decision of Reichsgericht, 21 
Sept. 1931: 133 RGZ 270, a mother who sulfers nervous breakdown whiie receiving the news of 
the accidental death of her son will be granted compensation even if she was not present at the 
scene. The damage sustained is not indirect, since there exisk adequate causaiity between the 
accident and the mother's nemous breakdown. This relatively fiberal interpretation of causation 
has since been followed in subsequent Gennan court decisions: see 1971 BGH NJW 1883 and 2985 
NJW 1390. An English version of the judgment 133 RGZ 270 can be found in B. S. Markesinis, 
supra note 108. 



anguish has also been aiiowed to the owner who witnesses his property being 

destroyed by an incident," though the victimized owner must also be present 

within the zone of danger when the ordeal occurs before the trauma is considered 

to be a direct result of the crash? Shock caused by the death of an individual, as 

seen in a television broadcast or newspaper report while absent from the crash 

scene, is not recoverable.'" 

Some diffidties might be encountered when defining phrases üke "at the 

tirne of the inadent" or "when the ordeal occurred," even if the mentally-distressed 

victim was indeed geographically present, since a plane crash may result in 

explosions and post-crash fires which continue for hours or days, and since the 

scattering of a huge amount of wreckage and human rernains might also require 

time-comuming rescue and clean-up efforts. The üme span covering the entire 

incident would therefore be inevitably prolonged, and cowequently the amount 

of possible damages might proliferate. Certain decisions in US jurispmdence 

have tried to dose this Boodgate in prescribing that mental distress caused by 

witnessing the dernolition of the victim's house four days after the impact, due to 

serious contamination of the jet fuel, is not a direct consequence created "at the 

t h e  of the crash,"" any more than the post-traumatic nemous shodc suffered b y 
plaintiffs who witnessed their house near a crash site turned irito an evacuation 

lF3ee Ath3 v. Britiih GUS Plc., [2988] 1 Q.B. 304 (CA.) (the plaintiff suffered psyduatric 
illness caused by witnessing the burning of her own house and possessions); Daaies v. Bennison 
(1927) 22 Tas.L.R 52, But the common law of some US states, iike New York, prescribes that 
unless the tortfeasor owes a specific duty to the victim, rather than a mere g e n d  duty to Society, 
the victim's mental injury caused by witnessing his property destroyed in the incident cannot be 
recovered- See Tissenbaurn v. AeroDias Nacionales deColurnbiu, SA., 24 Avi 18,428 (EDNY, 1995). 
In Tissenbaiim, the court held that the direct duty owed by an air carrier to ils passengers and 
crew, to provide them with safe passage on the fiight, coulci not be extended to all non- 
passengers: "[tlo hold the airline responsible for the possible exnotional injury for such a large 
and indeterminate group of people wouid be to expose airline to 'virtually limitless ... tort 
Liabiiity' and to aeate untold economic and social burden." However, this impugned duty 
toward non-passengers is necessanly legitimized in the Rome Convention of 1952. 

'% Mergen v. Piper Aircruft Co., 19 Avi 18,349 (Dist-Ct La. 1986) the owner whose house 
was destroyed by a plane crash was refused compensation for her mental injuries because for she 
was not within or nearby the impact zone when the inadent happened. 

"%ee Alcock v. Ulief Constable of Sorith Yorkshire [1991] 3 W L R  1057 (H.L.) (shodc caused 
upon hearing a radio broadcast). 

'%e Turgeau v. Pan American World Ainvays, et ni., 19 Avi 17,452 (5th Cir. 1985). 



center and eventually a temporary storage space for cadavers." 

An interesting problem arises concerning rescuers who suffer injury at the 

crash scene. When a person suffers injury while trying to rescue another in a 

situation of danger, a dichotomy is always interposed in the assessrnent of Iiability: 

the rescuer who knowingly exposes himself to danger is charged with a voluntary 

assumption of risk, though his heroic action, which is morally praiseworthy in 

temis of public policy, should be encouraged. Thus, the establishment of proximate 

causation between the rescuer's injury and the wrongdoing depends entirely 

upon whether the latter outweighs the former. A lenient approach towards the 

rescuer is generally adopted by most of systems which advocate Good 

samari tani~rn?~ 

Under the common law system, physical injuries sustained by those perçons 

who take steps to rescue imperiled victims wiU be treated as a direct consequence 

of the plane crash; pursuant to the commonly-recognized "danger invites rescue" 

doctrine, the same risk that jeopardized the rescued victim affects the rescuer,'" 

so the aircraft operator owes an independent duty of care to that rescuer who 

reasonably beiieves that his act is neces~ary,'~~ whether or not the incident adually 

requix& spontaneous or instinctive action from the rescuer*" or whether or not 

the rescue effort is successful. Though no similar doctrine exists in the avi l  law 

of torts, and liability towards the rescuer therefore generally refers to causation, 

the final outcome is almost the same as that of the common Iaw, which treats the 

self-sacrificing rescuer's intervention as "nearly always automatic, so that the 

injuries suffered in doing so [are] ... undoubtedly adequate cowequences of the 
176 See Tissenbaum v. Aerouïas Nacionales de Columbia, S.A., supra note 172, at 18,429. 
177 See ako A. M Honoré, supra note 103. 

%ee the immortai phrase by Cardozo J. in Wogner v. Internatio~l Ry. Co., 133 N.E. 437 
(N.Y.CtApp. 1921): "Danger invites rescue. The cry of distress is the summons to relief. ...The 
wrong that impmenIs Ive is a wrong to the imperiled aictim; if is a wrong ako to his rescurer [emphasis 
added]." 

'%ee EZlmnker v. Goodyear Tire & Rubber Co., 37î S.W.2d 650 (h4o.App.1963). 

'@'In Parks v. Stark, 70 N.W.2d 805 (Sup.CtMich. 1955). a time lapse of nine hours 
occurred before the rescue was started, and in Cassidy v. Amouïas Nacionales de Columbia, S.A., 
supra note Vl, it was one hour after the crash 



wrongful a~t."'~' The risk arising from rescue is assumed to be subjectively and 

objectively foreseeable to the tortfeasor, due to the notion that the acadent caused 

by him has generated the rescue, evidencing an adequate causal connection between 

the acadent and injuries sustained by the rescuedn 

Nevertheless, as for purely emotional trauma sustained during rescue efforts, 

the Good Samaritan is treated as no more than a bystander due to policy 

considerations, and the above-mentioned bystander rules wodd therefore apply." 

If it was an employee of the aircraft operator who voluntarily joined the 

rescue and subsequently injured himself, wodd he fall under the exdusion clause 

provided in Article 25 of the Rome Convention?'" This question is resolved by 

determining whether the rescue efforts which Ied to his injury or death were 

within or beyond the scope of his authority. Generally, it is the duty of the 

airport's firefighting and rescue services - or those of other on-site administrative 

authorities - to extinguish the fire ignited by a plane crash and to effect rescue 

efforts. Unless operating under the express or taut direct command of the 

operator,'" a rescue by employees such as ground personnel will inevitably 

constitute an act whereby they voluntarily expose themselves to peril which is 

not nec&sarilY inherent in or reasonably incident to his ~ o r k , ' ~ ~  i.e., an act outside 
- 

18 1 See Judgment of the Court of Appeal of Stuttgart, 24 November 19& 1965 NJW 112 
For an English version of this judgment, see B. S. Marksinis, supra note 165, at pp.629-30. 

'"ld, at p.631. See also H.L.A. Hart k TaHonoré, Gztisution in the lieu, 2d ed (Oxford: 
Clarendon Press, 1985), at p.147. 

183 See Cassidy v. A e r d  Naaonales de ColurnbUI, S.A., supra note 171. InCussidy , the court 
rejected the rexuerrs pure mental injury daim based on a stringent bystander test, prodaimùig 
that the rescuer who entered the crash site an hour after the impact occurred was not within the 
zone of danger. 

 or or a detailed discussion on the exclusion clause, see the followulg Settion 222 of this 
chap ter. 

'''Sec Niashoille, Ce,& ST.LRy.Co. v. Clemw, 118 S.W.2d. 748 (KyApp. 1938): "Generally, a 
worker acting under his employer's .- command or treat does not assume N k  incident to his 
task, unless he certainly knows or appreciates danger, or it is so obvious or imminent that 
ordinady prudent man would not be wiiling to encounter it even under orders of one in 
authonty over him." 

186 See Bugh et al. v. Employers' Reinsurance Corp., 63 F.2d 36 (5th Cir. 1933), and Sheboygan 
Airways Inc. v. Ind- Comm. infia note 226. 



the scope of theîr employrnent, and thus the damages resulting therefrom are not 

covered b y the applicable workers' compensation system. Consequently, an 

employee rescuer who suffers injury due to his voluntary acts involving his 

employer's falling plane ironically escapes from the exclusion dause in Artide 25 

of the Convention and is eligible to lay a Rome daim against the operator. 

Another question relates to airport firefighters or other personnel who have 

a contractual duty to rescue. It has long b e n  recognized in the toa law of some 

US states that negligence in causing a fire M s h e s  no basis for liability toward a 

professional fireman injured in fighting the fie:87 for "it is the fireman's business 

to deal with that very hazard and hence, perhaps by analogy to the contractor 

engaged as an expert to remedy dangerous situations, he cannot cornplain of 

negligence in the aeation of the very occasion for his engagement;" foilowing the 

ernergence of new soaal hazards which may be more dangerous than fire, the 

"firefighter" in this d e  consequently embraces the broad categories of police 

~ff icer , '~~ fiefighters or other professional rescuers who sustain injury during the 

discharge of duties for which they are called to the accident scene? The public 

policy underlining this "firefighter nile" conceives that "it will be too burdensome 

to charge all who carelessly cause or fail to prevent fies with the injuries suffered 

b y the expert retained with public hnds to deal with those inevitable, although 

negligently created, occurrences."1g0 Accordingly, firefighters or other professional 

rescuers such as police officers, ambulance dnvers, or medical personnel who are 

injured in performing their rescue service at the relevant site will be prohibited 

from claiming common law tort remedies against the negligent householder or 

'S7çee Walters v. Sloan, 571 P2d 609 (Sup-CtCal. 1977, at 610, So lprd  v. Guy F. Atkinson 
Co., 491 P.2d 821 (Cal. 34 1971), Mnlhnan v. Sauer, 530 P.2d 254 (Wash. 2d,1975), Erickson v. 
Toledo, Peoria 6 Western Ruifrad, 315 N.E.2d 912 (IIlApp. 1974), Spencerv. B.P.john Furnihtre Co., 
467 P.2d 429 (Sup.Ct. Or. 1970), Chesapeake & Ohio Rnilway Co. v. Crouch, 159 S.E2d 650 
(Sup-Ct-Va. 1968), McGee v. Adams Paper & Twine Co., 271 N.Y.S 2d 698 (N-Y-App-div- 1966), 
Armanis v. Eisenberg, 206 k 2 d  148 (Sup-Ct Md. 1965), Buren v. Midwest Indusfnes, Inc., 380 
S.W.2d 96 (Sup-Ct. Ky. 1964), Jackson v. Velaeray Corp., 198 A.2d 115 (N.J.Super. 1964)- 

188 E.g., in Walters v. Sloan, supra note 187. 

'*Sec aiso Price v. Morgan, 436 %.2d 1116 (Ha. 5th DCA. 1983), review denied, 447 So 2d 

887 (Fia.App.1984) 
' s e  Krauth v. Gellet, 157 A.2d 129 (Sup.CtN.J. 196û), at 130-1. 



landowner, and by andogy, from bringing a Rome action which belongs by 
nature to a special brandi of tort law against the operator of an imperiled aircraft, 

whether the injury is sustained within the wredcage or merely in its vianity."' 

Any damages sustained WU be redeemed exdusively through the appiicable 

state workers' compensation statutes or other special employment benefit systems. 

However, this "firefighter rule" has never been popular in British and other 

Commonwealth courts? It is usually conceived in these bodies of jurisprudence 

that since the firefighter or other professional rescuer is under a general duty to 

intemene - protecting iife and property, extinguishing the fire, or performing 

other rescue efforts - the possibiiity of injury to them by flame, heat, explosion or 

other hazards is foreseeable by the person who negligently causes peril to the life 

or safety of others. Even if the rescuers exercise all due ski11 and caution, the 

perd is a proximate cause of their injury; thus there is no valid reason to subject 

the firefighter or other professional rescuer to some peculiar categorization with 

respect to compensation. Following the above reasoning, the Rome operator is 

presumed to bear in muid that if the aircraft crashes on the ground, firefighters 

and other professional rescuers may be required to Save lives and éxtinguish 

fïres or explosions, and if they are consequently injured, their injuries are a direct 

consequence of the crash, constituting due cause to raïse the Rome action. 

The final line of Article 1, section 1 of the Rome Convention is chiefly 

intended to safeguard operators from the expected countless actions in trespass 

and nuisancem due to sonk boom," which could still be conceived as a direct 
191 A good example is found in Rishel v. E a s t m  Air Lines, Inc, 19 Avi 17,859 (3d Cir. 1985). 

In Rishel, a police officer was injured when summoned to escort an irttoxicated passenger out of 
an airplane. The court dismissed the police officer's common Iaw tort action against the airiine, 
assertkg that absent w W  or wanton misconduct, neither a fieman nor a policeman may 
recover from a property owner for injury arking out of the discharge of professional duties, 
"even though the injury have not occurred on the premises" (in 17,860). 

 o or decisions of Great Britain see: Haynes v. Hanuood, (19341 2 KB. 240 (police officer), 
and Ogwo v. Taylor, [1988] 1A.C. 431 (H.L.)(fireman); for New Zealand, see: Russell v. McCabe, 
[1962] N.Z.LR 392 (C. A.)(fire fighter). 

' " ~ e  Ferguson v. City of Keene, 11 Avi 18,244 (Sup-Ct N.H. 197l). 
1 gCIhe sonic boom is a phenornenon produced by an aircraft flying at or in excess of the 

speed of sound. At such speeds, the aixcraft pushes the a& aside and produces both pressure and 
sound waves that descend to the ground in a conical configuration, wider at the bottom than at 



consequence of the flight operation? If the aircraft in flight has foiiowed existing 

air traffic regulatiowl% and operated normally, damage resulthg from the mere 

fact of its passage through airspace will not be compensated. Accordingly, a 

freight handler who suffers hearing impairment due to his Iong-term exposure to 

sonic boom while working near the traffic apron cannot lay a Rome daim agaiwt 

his employer or other airlines, unless certain evidence of trafnc regdations violated 

by the latter is provided, such as a manifestly low-altitude flight due to the 

pilot's malpractice. Nevertheless, the employee might st i l l  be eligible for collateral 

workers' compensation relief on the same account, since the compensation systern 

usually provides for a much more broader scheme of benefits. 

2.2.2 Restrictions on the PIaintiff: Article 25 of the Rome 

Convention of 1952 
the top. This rapid change of pressure is relatively srnail and commonly conceived to be 
harmless to both people and physical structures on the ground, but the shock-wave subsequently 
generated might produce detrimental effects under certain circumstances: see Cunlife v. Counhj of 
Monroe, 12 Avi 17,217 (Sup-Ct. N-Y. 1970) ("[Tlhis court must find that the noise leveis, while 
annoying, were insuffiâent to render the subject properties substantialiy uninhabitable and 
cornpensable as such as so-called de fado taking" at 17,221); United Sfates v. Gravelle, 10 Avi 18, 
257 (10th-Cir. 1969). For a detailed description of the technical aspects of the sonic boom, see W. 
F. Baxter, "The SÇT: Form Watts to Harlem in Two Hours", (1968) 21 Stan. U e v .  1, T. P. Keenan, 
"Nelms v. Laird: Absolute Liability Shattered by Sonic Boom" (1974) 16 Air Force L- Rev. (No.4) 
29, at p.30 ana G. F. Etfieraici, "Aircraft h-oise in the Vincinity of Aerodromes and Sonic Boom" 
(1971) 21 U.of T. L.J. 226, at pp.230. 

''?II an eariier case (United States v. îawby ,  328 US. 256 (US.Sup.Ct 1946)). the US court 
rejected the daim in trespass made by parties on the ground against operators of the aircraft 
flying overhead at high altitude, because "[tlhe air is a public highway ... every tramcontinentai 
flight would subject the operator to countless trespass suit- ... To recognize such private daims to 
the airspace would clog these hïghways, seriously interfere with their control and development 
in the public interest:" at 260-1. In Laird v. Nelms 406 U-S.797 (1972), however, the Federal 
Supreme Court began to analogize "the pressure wave of air characterizhg a sonic boom to the 
concussion that on occasion accompanies blasting," and treat the air wave shiking the land of a 
property owner as a "direct inhrsion caused by the pilot of the plane in the mold of the ciassicai 
common law theory of trespasç [emphasis added]:" at 800. The German Reichsgericht &O held 
that there &ts insufficiit causation between the overflight and ground damage: see Sprengwv. 
Lufthansa, 4 July 1938: 1938 RGDA186. 

'%AS FitzGerald pointed out, unfortunately, most air traffic regulations make no 
provision for pennissible noise levels: see G. F. FitzGerald, "Aircraft Noise in the Vicinity of 
Aerodromes and Sonic Boom", srrpra note 194, at p.233. Yet there are other regulations, such as 

those requiring safe levels of fight altitude over land, which codd be used by potentid victims. 
197 See the following Sections 2.23.8. and 23.2 of this chapter. 



It would not be extraordinary for the ground crew of an Australian airline 

to be hit and damaged by debris fiom a crashed air&, operated by their employer, 

while driving passagers from the transit hotel to the parking lot at the Cairo 

airdrome where they worked? Unfortunately, restrictions contained in the 

Convention itself wodd leave these employees with only the slimmest chance of 

recovery for their industrial injuries through Rome litigation. 

Pursuant to its Artide 25, the Rome Convention does not apply to surface 

damage if liability for such damage is regulated either by contract between the 

victim and the operator (or person entitled to use the aircraft at the time the 

darnage occurred), or by the workers' compensation laws applicable to the contract 

of employment between such persons. 

It would be curious for persons to indemnify themselves for potential surface 

damages in a contract with the aircraft operator before the accident. Airport 

operators who are not in any employment relationship with the operator of the 

aircraft are often erected as possible  candidate^,'^^ but even if airport operators 

enter into a contract to cover their ground damages, it is unclear whether this 

contrac&al waiver of the Rome Convention could extend to their ernployees, 

who are the actual focus of the contract. 

For damages sustained by the ground employee at the fault of an aircraft 

operator, the applicable national workers' compensation laws apply "without 

interferen~e"~~ from the Convention. Koval has convincingly argued that the 

persons prescribed in Article 25"' are validly exduded from coverage under the 

Convention because its major purpose is to protect the interests of third parties 

who suffer prejudice as a result of an aircraft acadent but have no direct connection 
I9a Australia and Egypt have both ratifieci the Rome Convention of 1952 For more on the 

history of the 1933 Convention, see A. Vamvoukos, "The Rome Conventions of 1933 and 1952: A 
Comparative Analysid' in Vo1.X (1981) Thesaurus Aaoasium 731, at pp.758-( some errors exist in 

the quotations). 
199 H. Mon, Limitahan of Liabilih'es in International Air Law, (The Hague: Martinus Nijhoff, 

1954) at p.83; J. Koval, supra note 79, at p.201; L. 1. Shelley, inpa note 208, 

7. Koval, id 
201 J. Koval, id., at pp. 200-. 



with the flight which caused the damage. Those persors who are engaged by the 

flïght operator, on the other hand, are expected to share the risks of the enterprise 

and are accordingly afforded no special treatment under the Convention. The 

airport operator is therefore presented as a typical example; he is presumed to 

have the expert knowledge and position to calculate the N k s  of doing business 

in the industry before he entes into the surface vianity, and therefore, no additional 

measures of protection, like that provided in the Convention, are necessary. This 

explanation would also suit the airline maintenance crew who work mainly on 

the traffic apron. 

2.2.3 Criticisms of the Restrictions on the Plaintiff02 

A. Introduction 

Article 22 of the unsuccessful 1933 Rome Convention provides only that 

"[tlhe present Convention shall not apply to damages caused on the surface, the 

compensation for which is governed by ... a labour contract entered into between the 

injured party and the one upon w h o m  liability falls under the terms of the 

C o n ~ e n t i o n . ' ~  As with the similar Article 24 of the Mexico City this 

probiematic artide did not arouse any interest within the KA0 Legal Committee 
during its preparatory work from 2965 to 1978, nor at the International Conference on Private Air 
Law in 1978, which adopted the Montréal Protocol as an amendment to the Rome Convention of 
1952. See G. F- FitzGerald, "The Protocol to Amend the Convention on Damage Caused by 
Foreign Aircraft to Thùd Parties on the Surface (Rome, 1952) Signed at Montréal, September 23, 

1978", supra note 132 

liP"convention for the Unification of Certain Rules relating to Damage Caused by 
Airaaft to Third Parties on the Surface Signed at Rome, May 29,1933 [emphasis added]." For the 
official text, see: U.S. Dep. of State, Foreign Relations of the United States: 1933,I: 968-977 (1950), 
&O in M. Evans, ed. Transport fuws of fhe World, (Dobbs Ferry: Oceana Publications, Inc., 1992), 
Vol, 3, Air I/C/2 1. The Rome Convention of 1933 was adopted by the Third International 
Conference on Private Air Law at Rome on 29 May 1933 - by 38 deiegates hom 21 couritries - full 
of vague artides which arose from pervasive disagreement and dissatisfaction. The Convention 
was signed by delegates of twenty states, but has only been ratified by six (Belgium, Brazil, 
Guatemala, Italy, Roumania and Spain; later joined by Haiti and Rwanda through accession and 
succession); though it entered into force on 11 February 1942, it was eventudy delivered into the 
document graveyard, provoking the ICAO Legal Committee to erect the revised 2952 
Convention- For a detailed description of the draftuig history and a cornparison between the 
1933 and 2952 versions, see E. G. Brown, 'The Rome Conventions of 1933 and 1952: Do They 
Point a Moral?" (1961-2) 28 J. Air L. & Corn. 418, at pp. 41û-4î3. 

%e Draft was prepared by the Seventh Session of the ICAO Legal Committee, held at 



provision fails to speafy that the exduded damage shall be regulated by "the law 

relating to the workers' compensation applicable to a contract of employment 

between such persons," as stipulated in Article 25 of the 1952 version. This major 

altera tion is the braindiild of the US delegate who initiated the proposal through 

a representative of the International Air Transport Association (IATA) in the 

International Conference at R o m e -  In its proposal, the IATA asserted that most 

workers' compensation laws applicable to ground employee who have suffered 

darnages, at leas t in the US, are no t simply of a contractual nature. Therefore, the 

original wording could create serious issues for the forum.% 

The insertion of these phrases rnight not serve any usefd purpose, as Drion 

has pointed out,= since it did not resolve the problems originating with the 1933 

version or the Mexico City Draft, and its application creates even more fnistration 

than its predecessors. 

B. The Artificid "Co~ect ion  with Aviation" 

Potential plaintiffs who are exduded from coverage by either Article 22 of 

the 1933 Convention or Article 25 of the 1952 version have been roughly categorized 
Mexico City in 1951- Artide 24 of the Mexico City Draft reads: "This Convention s h d  not apply 
to damage on the surface if liabiiity for such damage k regztlated either by a contract of carriage 
hekaeo-q the p rson  wko s ~ d e t ç  SUC! dmzge a d  the operator or the person entitied to use the 
aircraft at the time the damage occurred, or by a confract of tmployment between such persons 
[emphasis added]." See ICAO, ConfmPnce of Rome Donmtenfahon, infia, at p.19, &O (1951) 18 J. 
Air L. & Corn. 98-108 - 

" ' ~ e e  the "Addendum to Synthesis of Comments and Proposais received from States and 
International Organizations on the Mexico City Draft Convention and on the Concil's Proposals 
in respect of the Economic Aspects thereof" in ICAO, Conference of Rome Documentation, 
(Montréal: September 1952), pp. 251 & 263. 

'06see the "Addendum to Synthesis of Comrnents and Proposals received from States 
and international O r g h a t i o n s  on the Mexico City Draft Convention and on the Counal's 
Proposals in respect of the Economic Aspects thereo£" id. at p.274. The iATA offered the 
foiiowing comments: "that the exception should cover not only cases where damage is regutated 
%y a confxact of employment,' but &O %y the law relating to workmen's compensation 
applicable to a contract of employment.' Otherwise, serious questions would a.cïse as to whether 
the exclusion covers cases in many of the U ~ t e d  States where Workmen's Compensation laws 
are not a matter of contract." See also H. W. Pouiton, supra note 132, at p.72 

207 H. Drion, sriprn note 199, at p. 83. 



as those who have a "connection with aviation,"" but such a categorization 

c w o t  envisage any substantive legal consequence other than the exciusion of ali 

employees of the airaaft operator fiom the Convention's protection. 

How does a labor conhact or a conhact of employment, s e ~ h g  as a basis 

for the application of workers' compensation systems, aeate a "comection with 

aviation" which consequently prevents employees of the culpable a i r d  operator 

from attacking the latter through the Rome Convention? The most plausible 

explanation to this presupposition is the exclusivity of national workers' 

compensation systems, with which the Convention is not supposed to interfere? 

The rationale of this explanation, however, wouid depend upon certain causation 

be tween the ernplo yment and the risk of injury b y falling aircraft or O ther debris, 

especidy those of the employer. In accordance with this orthodox justification 

for the exdusivi ty the compensation system, such damage consti tutes an inevitable 

"cost" of this "accident prone""' activity which simdtaneously benefits the 

employer and the employee and is best covered under a program of social insurance; 

the employee is thus deprived of the civil tort remedy. However, the basic 

foundation of the compensation system - that the accident must be connected 

with the employment, generaliy according to the notorious "during (or in or out 

of) the course of employrnent" test?' - represents the f is t  step in exploring the 

validity of such a Rome "connection:" namely, whether or not the damages caused 

by "an airaaft in flight" or by "any person or thing f a h g  therefiom" is necessarily 

an accident arising out of, during, or in the course of employment Furtherrnore, 

because the Rome Convention requires that the damage sustained must be "a 

direct consequence of the incident,"2u dosdy related to the original cause of the 

7 . 1 .  Sheiiey, "The Draft Rome Convention from the Standpoint of Residenk and Other 
Persions in This Country", (1952) 19 JAir L & Com. 289, at pz92  

-supra note 200. 
210 See F. James & J, J. Dickirison, "Acadent Proneness and Accident Law" (1950) 63 

Harv.L.Rev. 769, at pp. 781-2. 
21 1 With respect to the application of the "in the course of employment" test in aviation 

cases, see below at Section 2.3.2. of this Chapter. 
212 See supra note 78, Art.1, Section 2, and Section ZZ1.B. v) of this chap ter. 



accident, the following discussion will thus separate accidents into two categories. 

One type befalls an employee "duMg (or in) the course of employment" and has 

a direct connection with the space, tirne, and Urcurnstances of the accident; the 

other occurs "out of the employment," referring to those which originate from 

the nature of work and require further interpretation with respect to causation, 

such as indushial disease, especially when latent physical conditions are 

aggravated by the accident. 

i) In the Course of Employment 

W l e n  the emplo yment takes place simpiy within a fïxed place and t h e ,  the 

Rome accident is undoubtedly treated as an accident occurring in the course of 

employment by British and other Commonwealth judicial authorities; a dassical 

precedent can be found in Thorn v. ~inclair? where the employee was injured by 

a falling wall, built on the property of an adjacent owner, while she was working 

in a shed belonging to her employer. The court held that since the employee was 

present by reason of her work, the accident was work-related, whether the wall 

fell due to human power or the process of nature? Therefore, by analogy, an 

airport supervisor would also be "in the course of his employrnent" if injured by 

falling debris while on the nuiway observing aircraft traffic patterns during 

working hoursP5 as would a mechanical technician who is working in the airport 

maintenance factory, etc. 

However, the application of this "locality (or position) risk" theory is 

circumsaibed by the nature of the employment concemed, while the strict two-tier 

statutory formula generally used may prove to be somewhat harsher for ground 

injuries to employees leading a much more perplexing and variously-patterned 

indusMd life in aviation? The "supervision test" is out of question, except for 

2*[1917] A.C. 127 (H.L.Sc.). 
214 A similar reasoning was found in Luwrance v. George Matthews Lfd., Il9291 1 K. B. 

l(C.A.), in which the employee was hit by a falling tree at the regular pIace of employment. 
215 See the facts kom Lange, e f c  v. Minneapolis-Sf. Paul Mef. Airporfs Comm., 6 Avi 17,797 

(Sup.Ct. Muin. 1959). 

'%ee bdow at Section 23.2. of this Chapter. 



security guards and other airline employees whose freedom of movement is 

li~nited.~" Major problems emerge from the notorious "public zone" test, which 
requires that the employee be within an area exduded from public access at the 

time of accident, so as to distinguish him from an ordinary member of the p~bl i~, f '8  

if members of the public are able to make substantial use of the area, then the 

damages sustained therein would be exduded from coverage. Accordingly, for 

example, an airline stewardess injured by falling debris while she escorts 

descend-ing passagers through the airport terminal may not seek recourse in 

damages fmm the compensation system because she was not within an area 

excluded from public access; the airport terminal is undeniably a place that could 

be substantially used by the general public. This rationale could be followed if 

the ernployee was engaged in recreational activities,2" or if a commuting employee 

was injured on his way to or from work - unless transportation was provided by 

the employer220 - for in either scenario the employee's position is no different 

from that of other members of the public engaged in recreation or travel and the 

employer exercises no control over him. However, this doctrine seems to be too 

rigid for those airline employees who cannot work at regular hours and in a fixed 

place; for example, on certain occasions the cabin crew are forced to stand by at a 

transit hotel, waiting for a delayed aïrcraft or unscheduled repairs, and it wodd 

be too restrictive to say that the accident occurririg while they are subsequently 

transported to the terminal is not one which arises in the course of employment, 

for the employment relationship has in fact been expanded or extended to the 

penod when they are on-cd at the hotel;" the employment relationship has thus 

'%ee R. v. National Insurance Comr., ex parte Reed, (1980) Appendix R(I) 7/80. 

"'Sec Dennis v. White, [1917] A.C. 479 (H.LE.) and see ais0 the Social Security 
Commissioner decisions: R O  84/51, ïîj51,7/62, Norfhum~arr Shipping Co. Ltd. v. McCztllum 
(1932) 25 BWCC 284- 

219See R. v. Industrial injuries Comr., es parie Michael, [19n] 2 AU E.R 420 (CA.). 
PO %me Canadian decisions awarded compensation when the empIoyee was ùijured on a 

highrvay, but only if d u h g  working hours; ordinary commuting was generally exduded. See 

Decision No. 536, Ont-, 2987, WCAT, Decision No. 733/87, Ont., 1988, WCAT. 
ni For US court decisions concerning the expansion or extension of the scope of 

employment, see: Pasko v. Beecher Co., 221 N.W.2d 127 (Sup-CL Minn.1974), Dahmen v. Rber 
Towers Corp., 218 N.W.2d 702 (Sup.Ct. Minn.1974). 



never been suspended for these commuting ernployees. Furthermore, they are 

still presumably under the control of their employer whïie staying in temporary 

lodgings and transport vehides provided by the latter? However, a Canadian 

court fiercely refused to grant coverage to  employees who regularly assume an 

ancillary presence in the territory- induding those staying in a hotel, traveling 

to and f-rom the airport, or leaving or entering the airaaft - because "any injury 

suffered during [a cabin crew's] actual presence in the province ... [clould not be 

an injury 'in the course of empl~yment ."~  

Coverage in parking lots is generally limited to those whidi belong to the 

ernpl~yer,"~ meaning that airport parking lots are excluded, since they are almost 

al1 public utilities. Some compromises have been a t tempted  in applying the 

"public zone" e test, eg. ,  i f  the work itself involves exposure to the inherent perils 

of a public area, as in the highway accident of a tmck driver,= then it is inelevant 

that the same perii is also encountered by other members of the public,= though 

 o or US court decisions concerning îransportation provided for or remunerated by the 
employer, see: Krairse v. Westm Cnsualty & Szrrety Co., 87 N.W.2d 875 (Sup.Ct.Wis. 1958), Lt1cas v. 
Biller, 230 S-E- 2d 582 (Va App. 2963), Stillwell v. Iowa Natl. Mut. Ins. Co., 139 S.E.2d 72 (Va App. 
1964), Boyd v. Francis Ford,lnc., 504 P.2d 1387 (Or. App. 1973), Perry v. Amen'can Bukenes Co., 136 
S.E2d 643 (Sup.CtN.C- 1964), I.H.TabbG Co. v. McAlister, 238 Ço-2d 285(Sup.Ct.Miss. 1962), Lee v. 
Flonda Pine & Cypress, 157 So.2d 513 (Sup-CtLFla. 1963), Shemood v. Lowe, 628 S.W.2d 610 
(Ark.App. 1982), Owens v. Suuthenst ArkTransp. Co., 228 S.W2d 646 (Sup-Ct-Ark. 1950), Reed v. 

Arthur, 556 So2d 937 (La. App. 1990). 

=Sec British Ainoays Board v. Workers' Compensation Board. 7 D.L.R (4th) 706 (Sup.CtB.C. 
1983); see also infra note 503. This opinion by the B. C. Suprerne Court was appealed, and strong 
discrepancies between the opinions of the Court of Appeal judges Ied the case to the Supreme 
Court of Canada, where it was ultimately refused. Even in his judgment, which upheld the Iower 
court decision, Mr. Justice Macfarlane of the Court of Appeal admitted that "su& incidental 
ac tivi ties [b y the cabin crew] may weil occur 'in the course of emplo ymenk'" see 17 D.LR (4th) 

36, at 57. 

the following Canadian decisiom: Decision No.150, Ont, 1986, WCAT; Decision No. 
879/87, Ont, 1987., WCAT; Maténàzrx de Conshuction Dom tar et Paradis [1986] CALP 98; Centre 
Hospitalier Charles-Lemoyne et Duquette, [198q CALP 305. 

9 t  was explicit in Beaudry v. Watkins, et al, 158 N.W. 16 (Sup-Ct Mich. 1916) that a 
rnessenger who was stnick down by a truck on the highway "was exposed by reason of the 
peculiar nature of his empioyment to the pârticular hazard which caused the injury." For similar 
decisions, se: State v. Industrial Commission, 195 N.W. 766 (Sup.C t.Minn. 2923) (driver of a 
delivery truck), and Chandler v. Industrial Comm. of Ufah, 184 P.1020 (Sup-Ct. 1919)(deiivery man). 

-or a British case, see Denni3 v. White, srrpra note 218; for Australian cases, see Campbell 



it is stiU difficult to idenhfy employment which yïelds an ùiherent risk of accident 

under the Rome Convention. The airport, its vicinity, or the land beneath regular 

air routes are generally conceived to be accident-pronetW though the nature of 

in tema tional aviation activities which depend heavily on sop his ticated flying 

components could result in the occurrence of a Rome accident within a much 

wider area and inevitably obscure the margin of rkk. Unlike the highway accident, 

which will almost always happen on a certain portion of the highway or at least 

nearby, falling debris from a rnidair explosion could be scattered over a fairly 

wide area. The risk of direct injury from f a h g  aircraft, then, is uniikely to be 

higher or more peculiar for airport s u p e ~ s o r y  personnel than for other members 

of the general public who are, at the same t h e ,  also found at the same spot or on 

neighboring land. If it is presumed to be higher, then how can one explain the 

general exdusion of highway hazards encountered by employees, even when the 

accident occurs on a high-risk highway immediately beneath the aeriai route or 

in the vicinity of the airport? In fact, a straight answer to this puzzle might have 

been provided long ago in the British judgment of Allcock v. Rogers." In Allcock, 

the House of Lords held that a bomb dropped from an air raid will not expose 

people on the sheet to a higher degree of risk than those in a house .  Thus it 

may be said that the same reasonhg could be used for any object falling from the 

s k y  - a falling airaaft will not expose the ground eniployees to higher risk than 

members of the general public in the viunity. 

Since the ground employee's risk is no higher than that of the general public, 

the minimum "public zone" requirement that "but for the employment, the worker 
v. Bhckbzirn, [1965] Tas.S.R. 77 (S.C.), C o s p e  v. Exemfor Cosgrme (1937) 11 W.C.R(N.S.W.) 385, 
and Daois v. Commonwealth (1968) 13 F . L R  312 (Q.DistCt) 

w A recent Rome accident would serve as an example of the higher risk of being in the 
vicinity of an airport. On 9 October 1996, a Russian cargo plane crashed in a town outside Turin's 
Caselle airport, Italy, to which it was destined. The a imaf t  hit a farmhouse and killed two 
persons inside: see The Gazette, 10/0ct/1996 at B5; see also "'Chartered An-124 Crashes On 
Approach to Turin Airport" Av. tVk & Space Tech., 14 October 1996, at p.36. Both Russia and 
Italy are contracting parties of the Rome Convention of 2952. 



would not have been in the place where the accident happened" is not met,= 

and the Rome accident fails to constitute an inherent risk of employment unless 

some other accompanying risks from the work environment are cowequentiy 

aroused. Accordingly, in judicial practice, airport supervisory personnel have 

recovered when they were injured by glass flying from the windows of the 

terminal building and shattered by f a h g  debris, for at least there was some 

element of intervention from the employment environment (the building and its 

windows), but ironically they cannot daim compensation if they are hit directly 

by air& debris." 

The tests and standards employed in US jurisprudence is similar (though 

some carry different names) to judiàal practice in the Commonwealth a t  large? 

Some US courts might take a more liberal view of the "public zone" test (also 

known as the "street risksff doctrine in US jurisprudence) by awarding 

compensation to the employee who was injured in a public area, nomithstanding 

that others engaged in their own affairs at the same spot are more or less exposed 

to the same risk? Even under such a broad construction, however, the 

cornpensable accident is stiu restricted to perils that are likely to arise under local 

conditions, rather than those of a more general character which are likely to 

happen elsewhere, and which are not induded in the Rome accident pursuant to 

the above analysis. 

When the employee is injured by falling debris during his lunch-break or 

other recess, the damage thus sustained is usually regarded as recoverable if the 

break was spent on the employer's premisep - such as when loading personnel 

2 3  See Thom v. Sinclair, supra note 213 at 133-4. 
231 See Lmwence v. George Matthews, supra note 214 at 14, and Brooker v. Borthwick 6 Sons 

Ltd., [1933] A.C. 669 (J-C.). In the latter case, recovery was granted only to empIoyees who were 
injured by a toppled building and denied to those killed directly by the earth tremors. 

23 'See the US court decisions supra and infia . 
ZU See Kàtz V. A. Krtdans 6 Co., 134 NE330 (N.Y.Ct.App. 1922) and Roth v. Hudson Oil Co., 

345 P.2d 627 (Sup-Ct- Kan. 1959). 
ZU For Great Britain, see: Brice v. Edward Lloyd Ltd., [190912ICB. 804 (C.A.); for Social 

Secuity Commissioner decisions, see: R(1) 71/53 - ; for Ausrtalia, see: Davidson v. Mordd (1944) 69 
C.L.R 96 (H.C. of A.), Commonwealth v. Oliver, (1962) 107 C.L.R 353 (H.C. of A.) and Commisioner 
for Railways v. Collins, [1961] NS-WX. 771; for Canada, see: Consolidated Bathurst et Oshom,[1986] 



take their lunch on the traffic apron - but not if the employee leaves the work 

premises and freely does as he likes, for in the latter case the employee actudy 

merges with the general public and retains no connection with his employment-s 

ii) Out of Employment 

Could a ticket agent recover if she suffers £rom a heart attadc while fllfUUng 

away from a post-crash fire in the airport office? It is possible that the employee's 

latent health defect was seriously aggravated, or even reached the final breakhg 

point, by the impact of the accident in the course of work, though not by any 

direct physical contact. A principle of causation which materializes into two 

controliing tests, i.e., either the activity which aggravated the latent disability was 

done for the purpose of employment, or the place where the employee was 

situated at the tirne of the accident forms a sufficient association between the 

accident and the employrnentfw is generdy employed by US, British, and other 

Commonwealth judiual authorities to resolve this problem. Pursuant to these 

tests, the ticket agent could recover because the place where she was found when 

the accident happened is her regular place of employment, and the accident did, 

at least partial$, originate therein; furthmore, she might not have suffered the 

heart attack in the absence of the fire?' Under a more liberal interpretation of US 

jurisprudence, even if the heart attack occurred later (at home), when she has 

already left the scene of the crash, or days or months after the occurrence, she 
CALP 306; for US court deckions, see: Bafor's case, 153 N.E2d 765 (Sup.J.CtMass, 1958), Dyer v. 
Sears, Roebuck 6 Co., 85 N.W.2d 152 (Sup-Ct. Mich. 1957)- 

-or Great Britain, see: Parker v- Black Rock (Oumers), f19151 A.C. 59 (H.L.); for Çoaal 
Security Commissioner decisions, see: RU) 84/52; R(I) 24/53; R(I) 4/79, RU) 10/82.; for A u d a ,  
see: Hi~mphrey Earl Ltd, v- Speechley, (1951) 84 C L R  126 (HIC- of A.), Rohweder v. Inmrance 
Commissioner, [1940] Q-WN. 4; for Canada, see: Decision No. 485, Ont, 2986, WCAT; for US court 
decisions, see: McFadden v. Workers' Comp. Appeak Bd., 249 C d  Rptr 778 (4th Dist Cal. 1988), 
Mission Ins. Co. v. Worker's Comp.Appenls Bd., 14û Cal Rp tr 292 (1st Dist CaL 1978)- 

236 See Brook v. Thomas Borthwick 6 Sons (Australia) Ltd. supra note 231; see also for 
Australia: Kavanagh v. The Commonwealth, (1960) 1û4 CL&. 32 (H-Cof A.). 

m ~ e e  the Canadian court decision in Re Alsenault, (1983) 48 NBR (2d) 348. 



could reco~er .~~ '  This view is shared by AustraIian courts,ug though the German 

theories and decisions have adopted an opposing point of view, excluding 

successive personal damages which emerge gradually in the circumçtances?'' 

Thus briefly, the latent physical defect which conhibutes to the employee's 

subsequent injury or death does not necessarily deprive him of c ~ r n ~ e n s a t i o n ~ ~ ~  

yet meanwhile, the acadent which occurs in the course of employment must, at 

least to some extent, cause the final result as well. One must go still further in 

cornidering daims with the "public zone" test - if an office worker suffers a 

thrombosis while being crushed by people Nnning away from the crash site at 

the terminal, he might be unable to daim the right to compensation. 

Until now, it was fairly clear that there is a serious intrinsic discrepancy 

between the legislative intent of this regdatory scheme and its application in 

fact. Not every employee of the aircraft operator, who presumably has a 

"connection with aviation," will be covered by workers' compensation laws. Only 

those who suffer ground damage at the right time (e.g., during working hours) 

and the right place (e.g., outside a public zone) as well as under the right 

circumstances (eg., actudly engaged in Iabor) are eligible for benefits. Those 

employees who are not thus covered would logically be capable of bringing a 

Convention action, no matter how dose their comection to the aviation industry, 

an inevitable result which is, regrettably, completely contrary to the legislative 

intent of Artide 35 of the Rome Convention. 

Interestingly but not surprisingly, there are relatively more po tential victims 

=Sec Follese v. Eastern Airlines, infia note 516 @a& injuries); Lujan v. Howfon General Ins. 
Co. ,756 S.W.2d 295 (Sup-Ct- Tex- 1988)(Heart Attadc). 

239 See Da& v. The Commonwealth, [1968] 13 ELR 312 (Q-Dist-CL) (Airman contracted 
unknown virus infection when working abroad and gradudy lost aii hearing in his left ear) . 

'%ee R Çchleidier, F. Reymann & H.J.Abraham, Das Recht der LufYahrt, 2nd ed (Kôin: 
Car1 Heymaruis Verlag KG, 1966), at p.203. See aIso Y. Yamazaki, "Damage caused by Aircraft to 
Third Parties on the Surface (11, (1968) 12 KUHO 55 ( L L I M ! ~  %gt#a%!Lk%Z%l~jY L7fiW 
kk#RS~Eff *ECLM.~-~~ H E - B ~ -  5C& %i245), at p.78. 

" ' ~ e e  the foiiowing court decisions: US.: Maher v. Worker's Comp. AppeaZs Bd. 661 P2d 
1058 (Sup. Ct. Cal, 1983), Big "2" Engine Rebuilders v. Fremn,  379 So.2d 888 (Sup.CtMiss. 1980); 
Great Britain: Wick v. Dowell6 Co. Lfd, [1905] 2 KB. 225 (CA.); Australia: Smith v. A~rstralian 
Woollm Mills Lfd., (1933) 50 C.L.R 504 (H-C- of A.). 



of ground damages who do not have any such connection with aviation, yet are 

covered by workers' compensation laws. If an aircraft crashed into a textile 

factory beneath an air route full of employees during working hours, ahos t  aii 

the injured persons are eligible for compensation even under the strictest tests, 

except those with a comection to aviation. This instant fab again challenges the 

necessity and validity of the employment d a w  in Article 25 of the Convention. 

Furthermore, if the Rome Convention is to be categorized as a Iegal regime 

of tort-based liability, the elements in assessing its legal effect are mainly those 

which are based upon the time and space surrounding the cause of accident, ie., 

the factual situation in a social context, providing a foundation to measure the 

pertinent activive rather than the pre-existing relationship, contractual or 

otherwise, between the victim and the tortfeasor. Though in most tort cases the 

tortfeasor cari escape liability by taking advantage of a duty of care defence, 

based on proximity between the tortfeasor and his victim, in reference to certain 

pre-existing relationships. In the contract of carrïage, for example, a duty of care 

is cast upon the carrier because under the mutual consent of the parties (recorded 

mostly in the collective agreement) he assumes control over the passenger during 

transport? Yet not every obligation of affirmative action arises from these speaal 

relationships, especially since under shict liability regimes like Rome, p r o d t y  

between the operator and ground personnel has already been statutody presumed 

due to poficy considerations. There is no need to further explore the basis of the 

operator's duty of care towards the persons over which its airaaft fly; the only 

problem left to judicial au thority is the existence of causation. Theoreticaily, 

aside from geographic Limitations which do not have any substantive relation to 

liability, no dass of persons who are in fact under the same risk contemplated by 

the Convention should be exciuded. 

C. Definition and Categonzation of the "Caws of Workers' 
Compensation" 

Unlike the laws of torts or contract, whidi do not create significant problems 
242 See Donoghue v. Stevenson, [1932] A.C. 562. 

' * ~ e e  Air India Flight Claimants v. Air India, (1987) 44 D.L.R (4th) 317. 



of specific legal categorization in any system, the "laws of workers' compensation" 

remains a rather obscure phrase, since not every system employs the same title or 

prescribes the same regdatory scheme, even though the "laws of workers' 

compensation1' under Artide 25 of the Convention is intended to encompass ail 

statutes relevant to compensation of indushial injury. In India, for example, the 

Employees State Insurance Act of 1948 and the Workm' Compensation Act of 1923 

collateraily cover industrial acadents arising out of or in the course of employment 

in different scales of e n t e r p ~ e s ; ~ ~  the former law, accordhg to its substantive 

h c t i o n ,  should also be categorized as a "law of workers' compensation." 

Furthermore, workers' compensation statutes in some systems have lost their 

individuality and merged into a broader social insurance scheme? If they are 

entitled "Social Security Act"246 or "Law of Social hsurance,"2i7 will they be 

construed as "laws of workers' compensation?" In other systems, free health 

care seMce is offered not only for "workers" but for the whole population; will 

this institution &O be categorîzed as a part of the 'laws of workers' compensation?" 

The lack of uniformity regarding cornpensable injuries between systems 

also underlines the diversity of output For example, in some countries, protection 

against occupational disease as an industrial injury is govemed under the 

compensation system;* though it developed much later. In other courihies it 
2 %e Employas State Insurance Act of 1948 covexs o d y  the work-related injury in 

enterprises employing 20 or more persons; otherwise, the injuey is governed by the Workmen's 
Compensation Act of 2923. See J. G. Fleming, 'Tort Liability for Work Injury", infa note 273, at 
p.S. 

2 % the Great Britain, the distinct Industrial Injuries Fund was abolished in 1975 and 
merged into a generai scheme which indudes both social insurance and industrial injury (now 
named the Soc511 Security Act of 1975). See RF-V. Heuston & RA-Buddey, infia note 410, at 
p.252. 

" (Ley del seguro social) of Venezuela, on Il July 1966. See G. Perrin, "Occupational 
Risk and Sociai Security" in B. A- Hepple ed. Intenia fional Encyclopedia of Cornpuratme Lmo, 
(Tübingen: J.C.B. Mohr, 1994) Vol. XV (Labour Law), Ch. 8, at p.7, n. 26. 

'"such as the Swiss federai law of 23 Mardi 1877 on factory work (Bundesgeseh beheffend 
die Arbeit in den Fabriken), BBI.1877 II 483, and the laws of Argentha (1 1 Oct. 1913, Ecuador (30 
Sept. 1921) and Brazii (Decree on 15 Jan. 1919), cited in G. Perrin, id., at pS, n.15. 



was strïctly reshictedZs or not even recognizedrm so if an employee of the operator 

suffers an unexpected industrid disease which is alleged to be the direct 

consequeme of a crash, eg., if he was suffocated by the dioxin smoke of a postaash 

fire, his damages may not necessarily be reguiated by the "laws of workers' 

compensation" and could be subject to the Rome daim. 

The inherent difficules of this ambiguous phrase could be attributed to the 

US-oriented approach favored by the IATA proposa1 in the International 

Conference at Rome" (though ironically the US has never intended to ratified its 

own problematic contributions) because "in many of the United States ... workers' 

compensation laws are not a matter of contract." No altemate reason is provided 

in the conference records for replacing the "contact of employment" in previous 

drafts (and in the 1933 Convention) with the current version and no other evidence 

is available to help trace the real intent of the drafters on the rneaning of "laws of 

workers' compensation." Following the definition and scope adopted by US 

jurispmdence, then, it will generdy refer to a speaal branch of social insurance 

ro protect workers against the occupational hazards of a particular class. The 

system modifies or replaces the employer's civil tort liability and provides 

employees with prompt compensation for injuries s ~ s t a i n e d , ~  induding automatic 

recovery of benefits with minimum procedural requirements, Little to no inquiry 

into the victim's negligence or fault, and a ceiling for maximum benefits granted. 

The employees' common law tort actions againsi ernployers are restricted, though 

the right to sue respowible third parties is usually retained, and the procedure is 

generally handled by public, non-judiual administrations. However, there is no 

ultimate standard delineating the scope of "laws of workers' compensationr" 

since there is no similar foundation for the method of problematic treaty 

interpretation adopted by Warsaw authorities in the Rome scenario to jusüfy 
219 in Great Britain, for example, there is S. 76(2) of the S&I Secunty Act of 19%' which 

provides compensation only for those persons ~ p ~ c a i l y  listeci and in certain categories of 
employment. For a detailed discussion on compensation for industrial cikase in Great Britain, 
see RF-V. Heuston & RA-Buckley, infia note 410, at p z 2  

% Guatemala, Liberia and Vieinam; ated from G. Perrin, supra note 247, at. p. 5, n.16. 
2 9  See supra note 205. 

9 e e  S. A. Riesenfeld k R C. Maxwell, i n f i  note 309, at pp.137-140. 



tircumscrip tion of the US definition? 

D. Confiict of Workers' Compensation Laws 

When the N A  proposed to replace the original provision in the Mexico 

Draft with the current Artide 25 of the Rome Convent i~n ,~  it is undear whether 

the possible choice of labor law problems were envisaged. The lex fori will not 

necessarily apply ib laws of workers' compensation in the Rome case; a US 
court, as hypothesized by the IATA, might have to refer to the workers' 

compensation çystem of another country to determine if the plaintiff is entitled to 

bring the action. 

The existence of an applicable workers' compensation system derogates from 

the application of the Rome Convention. To confirm whether the damage suffered 

by an employee is regulated by laws of workers' compensation, and whether the 

applicable workers' compensation system would ailow the employee to bring a 

collateral tort action, is a preliminary question encounhred by the court before 

possibly dismissing a casers therefore, the court inevitably faces a choice of 

workers' compensation laws scenario. This scenario is equally ueated by the 

single forum provision in Artide 20 of the Convention, which confers exciusive 

jurisdiction to the courts of the Contracting State where the damage occurred, 

and geographicai limits to the scope of the Rome Convention* The following 

hypothetical examples may help highlight the inevitability of these conflicts. The 

theoretical adequacy of applicable conflict of workers' compensation laws wiil be 

examined in the following section (2.33)- 

Situation 1: 

Employee K, a national of A country, was hit by his employer's aircraft 

registered in A country (i.e., an airline of A country) while working a t  B country's 

airport. The injured employee K must bring his Rome action before the courts of 

B country, as a foreign plauitiff from A against a foreign defendant also fiom A. 

supra note 163. 

% ~ e e  supra note 204. 
255 See Section 2.2.3.E. of this Chapter. 
W Artide 23 of the Rome Convention of 1952, supra note 78. 
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Situation II: 

Employee K, a national of B country, was hit by his employer's abcraft 

regis tered in A country (i.e., an airline of A country) while working at B country's 

airport The injured employee K must bring his Rome action More the courts of 

B country, as a national plaintiff against a foreign defendant. 

Situation III: 

Employee K, a national of C country, was hit by his employer's aircraft 

registered in A country (i-e., an airline of A country) while working at B country's 

airport. The injured employee K must bring his Rome action before the courts of 

B country, as a foreign plaintiff from C against a foreign defendant from A. 

In the above situations, if the f o m  elects to follow tort theory, based 

either on the prïnuple of lex lon' deli~ttrrn,~ which applies workers' compensation 

laws only when the injury occurs within its jurïsdiction, or on the principle of 

sectrrité et police,= which necessarily applies workers' compensation laws to all 

professional activities operating on forum soil, then the workers' compensation 

laws of B country will apply. 

If the forum adopts the Zex loci conhactus from conhact theorytZ9 the 

compensation laws of the place where the contract of employment was made 

shall govem - which in situations I and II codd fxanslate into the compensation 

laws of either A or B, whereas in situation IiI the laws of C might ap ply - irrespective 

of the nationaiïty of injured employee K, of the location of the employer's principle 

place of business, or of where the darnage ~ccurred; '~  yet if the law of the place 
257 See the foilowing US decisions: Utley v. States Industrial Commission, 55 P.2d 762 

(Sup.Ct.OkIa. 1936), and 5 399, Restatement of the Law of Conflict of Laws, (St-Paul: American 
Law Lnstitute Publishers, 1934). 

E.8 See the French deasions in Anfipoul c. Hersantfrères, Cour d'Appel de Amiens, 10 
December, 1913: 1914 RDIP 425. 

159 5 398, Restatement of Conflict of Laws, supra note 257. 
260 See the foiiowing US detisions: Alaskn Packers Asso. v. Ind. Acc. Comm., 34 P. 2d 716 

(Cd. 2d, 1934). afd., 294 U.S. 532 (U.S.Sup. C t  1935) (the employee who worked and injured in 
Alaska was replarly paid in California); Bengzret Consol. Min.  Co. v. lnd. Acc. Comm., 97 P. 26 267 
(Cal. App. 2d, 1939) (employee hired in California but injured while working in the Phiiippines) ; 
Havedey v. Union Const. Co., 18 N.W. 2d 629 (Sup.Ct Iowa, 1945) (employment contract was 
fonned in Iowa but the fatal injury was sustained by the employee in Okiahoma); Gatton v. Sline 
Co. et al., 87 A 26 524 (Sup.Ct. Md, 1952) (the employee cannot recover bendits under Maryland's 



of performance of the employment contract is adopted, then in all three situations 

the court must decide whether K has worked regularly in B country or has only a 

transitory connedion with B.26L G e n d y ,  if K is regulady worlang for the aicraft 

maintenance section located at the airport in B country, then the workers' 

compensation statutes of B rnight apply, but if K is a member of the fight de& 

personnel whose stay in B is merely adjunctive to or in furtherance of carrying 

out the next flight, then the laws of A might govern instead of B. In some cases, 

even, the Iaw which is stipulated in the contract of employment or presumed to 

be chosen by the parties - whkh could be the lawç of A, B, or C - will apply in alI 

three situations, if the forum is receptive to party autonomy, though this reception 

is very rare and subject to strict ù rc~msa ip t ion .~~~  Some workers' compensation 

laws expressly require that both the residence of the employer/employee and the 

place where the contract of employment was made must be in within its jurisdiction 

as a precondition of application.263 If K has set up residence in B and the contract 

of employment was also made in B, the court must next deüde if the airline 

registered in A country has a prinaple place of business in B as well. More 

statute, even though he is resident in that state, because hiç contract of employment was made in 
West Virginia); De Rosier et al . v. lay W. Craig Co. ef al., 14 N.W.2d 286 (SupCt Minn- 1944) (the 
Iaw of domide will not govern if the contract of employment was made elsewhere); Marnër v- 
National Painting Corp., 82 N.W.2d 356 (Sup. Ct -Minne 1957) (the contract of ernployment was 
made in Minn. but the employee was injured and M e d  while working in anotfier state, and the 
employer's principle place of business is in a third shte); State ex rel. Morgan v. Industrial Accident 
Board, 300 P.2d 95% (Sup-Ct. MOM. 1956) (ternporary work outside the place of contract codd not 
deprive the worker of benefits therefrom); Miller v. National Chair Co. 22 A2d 804 (Sup-Ct. N-J- 
1941) (the Iaws of the place of contract govemed even though the employer's prinaple place of 
business was elsewhere). For an itaiian decision, see: App. Milano, 12 December 1930: 1932 

"'see the US decision in: EZWmrt SamiZl Co. v. Skinner, 42 N.E. 2d 412 (Ind. App. 1942). 

%e the US decision in: McKàne v. Nau Amsterdam CnsunZty Co. ef  al., 199 So. 175 
(La-App. 1941) (the court found that "the rights and obligations of employer and employee under 
a workrnen's compensation act which is elective arise soleiy out of the contract of empl~yment;~' 
and therefore "[aln award under the Workmen's Compensation A d  is not made on the theory 
that a tort has been coaimitted but on the theory that the act is read into and becorne a part of 
contract of employment." ); see also Hunt v. Magnolia Petroleurn, 10 So-2d 109 (La, App, 19-42), 
Diiskin v. Pennsylvunia-Central Airlines Corp. 167 F2d ï27(C.C.A.6th 1948), and for further 
proceedings, see 2 Avi 14,594 (6th Gr. 1948). 

"see the workers' compensation statutes of California, Florida , Georgia and 
MidUgan(either ernployee or employer); North Caroiina, South Carolina and Virginia (both 

employee and employer), cited from A. Larson, infanote 314, at 376 f- 87.11. 



complications arise in situation III, when K is domided in C country. 

If the court finds that the compensation laws of the place where work for 

the employer is regularly perforrned is the applicable law, two elements must be 

further investigated: the place of employment and the performance of regular 

services. As for the place of employment, a US court has held that if K is the pilot 

or copilot of the aïrline, then the employer's place of business is that in which "ail 

runs were started, business offices maintained, mechanical work done, payrolls 

distributed, and pilots and copilots lived and received ail in~tructions.'~ A dear 

picture emerges for situations 1 and ILI, when K is staying in B country temporady 

or as a bansitory measure, such that the iaws of B country WU not apply; but in 

situation II other elements must be considered, like residence and the place where 

payrolls are distributed, as possible connecting factors. Some, but no t all, workers' 

compensation statutes expressly regulate the time limit for transitory works in 

order to determine the exact regular place of e m p i ~ y m e n t , ~  so the adjudicating 

court must look into the nature of the work for which the employee contracted. 

Since the tests and approaches adopted by courts on the confiict of 

compensation laws c m  Vary widely (see below at section 2.3.3.B.), divergent 

results &ht be expected for the above hypothetical situations. 

The impact of choice of workers' compensation laws on the interests of 

parties WU be even more substantial where the applicable compensation systems 

are not provided as exclusive remedies, allowing the employee to either accumulate 

or to supplement his damage claims, or to proceed with a civil tort action rather 

than under the applicable workers' compensation ~ystern.'~~ If there exists more 

than one applicable workers' compensation law, the injured employee possesses 

more opportunities to wage a Rome daim. 

E. Coexistence of Workers' Compensation Laws and Tort Liability 
264 Seuerson v. Hanford Tri-Sfate Airlines, 105 F.2d 622 (8th Cir. 1939) at 623. 

'%ee workers' compensation stautes of Delaware, Pennsylvania (limiting the period of 
employment abroad to 90 days); Colorado, New Mexico, and Utah (the injury cannot occur &ter 
six months or more within Ieaving the state), ated from A. b o n ,  infia note 314, at 378 f. 5 87.12- 

wegarding the three modeis of concurrent rernedies provided ui workers' 
compensation laws, see the foilowing Section 223.E. of this Chapter. 



Many countnes have abandoned the employer's tort liability in exchange 

for the more efficient protection of a workers' compensation system. An example 

can be found in the workers' compensation statute of the state of Kansa~:~'  
[Slave as hereirt provided, no such employer shaii be liable for any injury for whîch 

compensation is recoverable under this act. 

or the even more expliat lanpage in the workers' compensation statute of s las ka:^^' 
Exclusivenesç of Liability. The liabiiity of an employer prescribed [in the Act] ... is 
exdusive and in place of d other liability of the employer and any fellow employee 

to the employee, the ernployeers legal representative, husband or wife, parents, 

dependents, next of kin, and anyone othexwise entitled to recover damages from the 

employer or feLiow emplo yee. 

This exclusion at the domestic level may constihite one of the reasons underlying 

the exclusion of the operator's Liability towards its employees in the Rome 

Convention. since the regulatory scheme of the latter is designed primariiy as 

an international regirne for the tort liability of aircraft operators toward third 

persons on the surface, înevitably including ground employees. However, 

some counhies have decided not to abolish the employee's delictual action against 

the employer even when workers' compensation applies preemptiveiy, based on 

the idea of retaining the civil institution of tort as a necessary precaution against 

future accident and intentional faulttm and &O on the sense that the compensation 

benefit is usually far from satisfactory in cornparison with the full amount of 

darnages genuinely suffered? If this two-tier or dual compensation system is 

indicated as the applicable law for a darnage daim made by the ground employee, 

is the court bound to apply the Rome Convention in that case? 

2Q~aws 1911, c. 218. See also Shade v. Ash Grme Lime 6 Portland Cement Co., 92 Kan 146, 
139 P. 1193 (Sup. CL Kan. 1914). 

268 AS 23.30.055. For a case conceniing employees of the aviation industry, see:Van Biene 
v. ERA Helicupfers, Inc., 23 Avi 17,339 (Sup. Ct. As, 1989). 

%owever, there is nothing in the records of the 1952 Rome Conference to support this 
speculation. 

270 See G. N. Calkins, supra note79, at  p-153. 
Zn J. G. Fleming, 77ze Law of Torfs, i n h  note 274, at p522. 

%ee the foliowing Section232.E of this Chapter. 



The solutions to this puzzle could differ according to three models of 

coexistence:* (i) cumulation of daims under both tort liability and workers' 

compensation; (ii) election for one of these two benefits; and (iii) supplementation 

of the workers' compensation benefit up to the full amount of tort damages 

available. 

i.) Cumulation 

Most legal systems reject cumulation, not only because this kind of double 

recovery uifringes upon the basic principles of remedie~,~' but also due to the 

irnplied notion of private insurance which would allow injured persons to heap 

the benefits of an insurance policy upon the darnages paid by the tortfeasor. In 

Great Britain, Eire,275 and two s tates of the US, however, there are s a  instances 

of cumula tion. 

The archetypa1 cumulation legislation is the British National Insurance 

(Indirstrial Injuries) Act of 1946,~~ modified by the Law Refonn (Persona1 Injuries) 
m See J. G. Fleming, "Tort Liability for Work Injury", in Otto Kahn-Freund, ed. 

lnfernnfional Enyclopedia of Comparative Law, (Tiibingen: J.C.B.Mohr, 1975) VOL XV (Labour Law), 

27 % t e  author cannot agree with dicta that "an injured person should not have the same 
need met twice over," based on m underst=din,a that there e-uists drastic difierences in the 
nature of workers' compensation benefits and tort remedies. See J. G. Fleming, 77ze Lav of Torts, 
8th ed. (North Ryde: The Law Book Co. Ltd., 1992). at pp. 520-1: "mhe ben& [of workers's 
compensation] are not designed to provide anything like full compensation for aU injurious 
consequences of a work acadent express~ile in monetary temis;" see also R E. Goodin, "Theories 
of Compensation" in RG. Frey & C. W. Morris, ed. Liabilify and Respom3ilify, (Cambridge: 
Cambirdge Univ. Press, 1991) 257, at pp.262-65. The argument that there exists no difference 
between injuries suffered during the course of ernployment and the prejudice resdting kom 
general tortious acts, and therefore the former category shouid not escape from the "double 
recovery" d e ,  negleds the divergence between the social value of damages and the economic 
loss of different classes. Its weaknesç is demonstrated in the methods adopted by courts to 
measure damages sustained by the generd public - if economic l o s  differs between individual 
victims according to their expected level of productivity, surely it must differ between each 
group of individual vicüms idenWied within a particular social context. For wage-labour, the 
idea of double recovery must be measured in light of a thorough exploration of the bendiciary's 
productivity in the economic and soaal contexk, if the compensation is to M y  restore the 
injured party to his original condition before the accident 

ws See the Social Weyare (Occupational Inju~es)  Act of 1966, S. 39, 
276 See the National Insr~rance (Industrial Injuries) Acf, 1946,9 & 10 Geo- 6, c. 62, as modified 

b y the Na fional lnsurance (Indwtrull Injuries) Act, 1948 with an inaease for disablement benefits, 



Act of 1948,~ which provides that only half of the industrial benefits received by 

the plaintiff over the first five years may be deducted from his tort damages for 

personal injury agaiw t the employer? 
in an action for damages for personal injuries (including any such action arising out 

of contract), there shall in assessing those damages be taken into account, againçt any 

l o s  of earnings or profits which has accrued or probably WU accrue to the injured 

person from the injuries, one IznlfcftIre ualue of any rights wwhh Ime  accrued or probably 

will accrue fo hirn ther@om in respect of industrial injury benefit, industrial disablement 

benefit or sickness benfit for fhejïve years beginning with fhe time when the cause of action 

accrued .... This subsection s h d  not be taken a s  requinng both the gros amount of 

damages before taking into account the said rights and the net amount after taking 

them into account to be found separately. 

There is no deduction of workers' compensation benefits even in the case of 

fatal accidents? 

The same result may be reached when the provisions of a workers' 

compensation law simply fail to mention reimbursement of benefits received by 

the plaintiff in parallel tort actions, and there is no judiual authority which 

denies such a right by drawing negative inferences from the absence of a statutory 

mandate for s ~ b r o ~ a t i o n . ~  

When the cumulation mode1 of workers' compensation reDoimes is accessible 

by the injured ground employee in a Rome Convention case, there seems to be 

no reason for the court to exdude the employee by referring solely to Artide 25, 

or because his injury is (also) regulated by the laws of workers' compensation. 

As mentioned above, the Rome Convention is an international version of 

21 & 12 Geo. 6, c. 42, also cited as the National Insurance (Industrial Injunesl Act, 2946 and 1948. 

mThe Lmu R e f i i  ( P e r s m l  Injuries) Act, 1948" 11 & 12 Geo. 6, c 41, This Act was 
intended to resolve the problem of adjusting alternative remedies by way of actions in damages 
for personal injury and in national insurance benefits. For the legislative history and a cornpiete 
discussion of the Act, see W- G. Friedmann, J'çoQal Insurance and the P ~ c i p I e  of Tort LiabilityJ', 
(1949) 63 Hm. L. Rev. 241, at pp. 254-56. 

2(1) of the knv Refonn (Persoml Injirrks) Act, 1948, id [emphasis added]. 
?79 2(5) of the Imu RefOrm (Personal Injuries) Act, 1948, id.: ''In assessing damages in respect 

of a person's death in any action under the Fatai Accident Act, 1846, as amended by any 
subsequent enactment, or under the Carnage by Air Act, 1932, there shall not be taken into 
account any right to benefits resulting from the person's death." 



consolidated institutions of tort liability for the foreign aircraft operator towards 

persons on the ground. It becomes a special brandi of national tort Iaw in the 

Conhacting State upon ratification and enactment FoUowing this reasoning, if 

the applicable national workers' compensation law is offered as an exdusive 

remedy which displaces any form of tort action against the employer, then the 

remedy claim against employers based on the Rome Convention as intemal tort 

law codd consequently be bmed even without the exclusion dause. This result 

would prevail in the above-mentioned hypothetical situations 1 and II without 

question, for in both scenarios, the applicable workers' compensation law will 

always be the national law of the Contracting State to the Rome Convention. 

Hence it seems fair to say that the second half of Article 25 merely serves as a 

proclamntio: its main function is simply to dedare that the unified liability regime 

is not intended to contravene or interfere with the possible exdusivity of national 

benefits. In light of the exact position accorded to Artide 25, it wodd be absurd 

for a court to apply this provision in dismissing a collateral civil tort daim, if the 

applicable law of workers' compensation normally allows such civil actions to 

proceed. 

ii,) Election 

Some workers' compensation regimes allow the employee, employer, or 

both an option of choosing between compensation benefits or a civil tort action.''' 

Generally, this right of election of the parties is expressly regulated in the statutory 

provisions. In most US legislation, election by the employer is presumed." For 

those which are not expressly regulated, the courts have held that the workers' 

compensation system is compulsory unless otherwise stipulated.* Civil procedure 
280 Such as those of Ohio and West Virginia: see A. Larson, infra note 314, at 5 7 ' 1 3 ,  
281 In most US workers' compensation statutes, election is granted only when the 

employer has faiied to comply with the statutes, yet the scenario is likely different in other 
couritries such as Great Britain, Spain, or Sweden. See also P. H. Behrendt, ''The Rationale of the 
Election of Remedies under Workmen's Compensation Acts", (1945) 12 U. Chi. L. Rev. 231, at 
pp.236-7. 

'BzSee United States Bureau of Labour Statistics, WorkmenDs Compensation Legislafion of the 
Unifed States and Canada as of July 1,1926, Bulletin No. 423, pp.9-10. 



would be l e s  complicated for the courts hearing Rome actions against the employer 

if it was elaborated accordingly. 

For those parties to the employment contract who are forced to choose 

before the accident, fewer contentions &et since the chosen regirne becomes 

exclusive. So if the ground employee chooses to accept compensationtm then the 

cous must surely dismiss any Convention action subsequent brought by himself 

or his survivors. Likewise, if the victirn has already opted out of the social 

benefits system, the. any injuries sustained are not regulated by the laws of 

workerç' compensation, and the Rome Convention applies. 

As for election after the accident,* the court adjudicating the Rome action 

must first investigate whether the injured employee has exercised this option. If 

he has chosen to sue his employer instead of accepting benefits, the Rome action 

can proceed; on the contrary, if he has already accepted compensation, then the 

court must decide if this factual situation constitutes the choice of an " o p t i ~ n ~ " ~  

and &O if this "optionft is irrevocable under the applicable workers' compensation 

laws. Fortunately, mos t workers' compensation laws which contain the election 
283 See City of Bz~t  te v. Stafe Indwtrral Accident Board, 156 P. 130 (Sup. Ct. Mont. 1916), at 

131. 
284 Generally, election by the employee is designed as a negative one; once the employer 

has elected to corne under the system, the worker automatidy comes under its operation u n i e s  
he gives notice that he WU not be bound by the regime - as in the majority of workers' 
compensation regdations in the US: see Guarantee Trust 6 S.D.Co. v. Philadelphi& R 6 N  E-RCo., 38 
A 792 (Sup.Ct.E.Conn. 1897). 

" In Great Britain, prior to the advent of national insurance in 1988, S. 29, sub-S. 1 of the 
Workmen's Compensation Act, 1925 prescribed that the worker may, at his option, either clairn 
compensation under the system or undertake proceedings independently of the statute after the 
accident. See ais0 Young v. Bristol AetopZane Cu., Ltd., 119461 AS. 163 (H.L.). The Arizona 
Constitution, for example, provides that the employee has the option either to accept the 
compensation system or to sue his employer, ie., he cannot be compded to elect in advance of an 
injury. See Consolidafed Antom Smelting Co. v. Ujack, 139 P. 46!5 (Sup. Ct. Ariz 1914); Bradford 
Electric Light Co. v. Clapper, infra note 434. 

286 See the Australian dechions of Gaede v. Central Automtic SprinkZers Pty. Lt4-, 119631 V-R 
631(S.C.Vr.); Dey v. Vicforicn Railway Commissioners (1949) 78 C-LR. 62 (H.C.of A.) at 76,78, Latter 
v. Mrmuellbrook Shire Cotlncil(1936) 56 C.L.R 422 (H.C. of A) and also E. 1. Sykes & H- J. Glasbeek, 
Labour LAW in Aushalia, infia note 332; for a UX. case see Young v. Bristol Aeroplane Cu., Lfd , id; 
see also the jurisprudence of Argentina, which rendered that a mere receipt of medical assistance 
or money from an employer will not displace the action against the latter, in J. G. Fleming, "Tort 
Liability for Work Injury", supra note 273, at p.26, n. 16û. 



model of collateral benefits have expressly prescribed the conditions of electionrm 

such that if the employee has already begun to receive compensation benefits, 

any tort proceedings agairst the employer must be brought within a specified 

period of time thereafter, so potential procedural inconveniences will not be 

inflicted upon the forum invested with the collateral daim. 

iii.) Supplementation 

The supplementation model permits the victim to tap into both systems but 

not in excess of recovering full indemnity for his injury. Upon first accepting 

workers' compensation benefits, the injured employee can still recover in tort 

against the employer for any difference in value between the expected 

compensation benefits and the full amount of his red damages. This difference 

will depend on whether the system terminates the payment of compensation 

after tort recovery or still allows entitlernent to the benefits but set against tort 

damages for the value of past and future benefits. Nevertheless, in either system, 

the workea' compensation benefits coewiçt with the tort action. 

The supplementation model is, in fact, an evolutionary variant of the election 

model, &hidi not only prevents the injured empIoyee from making the "Hobson's 

C h ~ i c e " ~  but also ensures that the employee receives the fullest benefit from 

both the compensation system and the toa action, while at the same time precluding 

the possibility of any dreaded "double recovery." Aside from Great Britain, 

some Commonwealth countries,"  candin na via,^ the Netherlandsrs' 1srae1,* 
287 In Austraiïa, see the workers' compensation statutes of Victoria (Vic. s. 79(1)), New 

South Wales (N.S.W. S. 63 (3))(tort action agaùist employer must be brought within three years - 
after the date of receipt of benefits or of the fùst payment if more than one), South Australia (S.A. 
S. 69(2)) (common law action againçt employer cannot be brought unless wrïtten notice of 
intention to bring action is given within six months of the receip t of the payment of 
compensation). 

28s j. G. Fleming, "Coilateral Benefits", in André Tunc, ed. Inteniationnl Encyclopedia of 
Comparative Law, (Tübingen: j.C.BMohr, 1975) VOL Xi (Torts), Chap.11, at p.6. 

LJg~ustralia (see supra note lll), New Zealand, Eire and india, see J. G. F1eming,'Tort 
Liability for Work injury", supra note 273, at p.29. 

290 j. G. FIeming, id. 

"'~ccident Insrcrance Act in1966, s- 89-91. 



JapanIZg3 and Taiwan,= as well as curent Contracthg States to the Rome 

Convention of 1952 Iike Australia, Spain,295 EcuadortD6 and the USSR" also adhere 

to this dual system. It is suggested that under these circumstances, the court 

should apply the Rome Convention rather than the local law governing damage 

cauçed by aircraft to such unrecovered d a m a g e  in fact, the reasoning parallels 

that of the cumulation model, yet the court must thoroughly investigate if the 

applicable workers' compensation law provides any speaal exceptions to certain 

claims, such as non-material injuryIZg9 for in the Rome action, each individual 

claim must fkst be established (after accounting for any specïal limits) before it 

can accommodate a fïxed amount of liability. 

F. Restricted Action Against the Non-Employer and Questions of Mid-Air 
Colision or Interference 

In cases where the ground employee is injured by aircraft belonging to a 

non-employer, or iç jointiy injured by two or more airaaft which belong to his 

employer and other operators, complicated problems could aise if there are 

collateral workers' compensation benefits available to the victim, and not aü of 

them c q ~  be solved through the operation of the exdusion dause in Article 25. 

When the ground employee is injued solely by the airaaft in fight operated 

by a non-employer in the course of employment, his Rome daim should be 

allowed unless it is prohibited by applicable workers' compensation laws, for the 

issue of pnvity would reflect that of operators and any other persons on the 
292 National Insurance Act S. 70(k). 

2 9 3 ~ b o ~ r  Standards Law (Rodokijunho; %flb&W.itÉ) S. 84. 

Z Y k r b ~ ~ r  Standards Imu (Laodonghijunfa; %#JS*&) art. 60, and judpent of the 
Supreme Court, av. div., 49 TaiShang No. 406 (WhÉ;ke9S;/'\!%$%k). 

295 Workmen's Compensation Act art. 53; Soaal Secunty Act art. 84 par. 4; Workmen's 
Compensation Replation art. 189. 

'BdLabour Code art 297,298. 

m~undamentals art. 90; RSFSR Civil Code of 1964, art. 454. 
z9 %L Drion, ncpm note 199, at pp.97-8, yet he provided no reason to support his 

argument. 

m~uch  as Poland, see J. G. Fleming, supra note 273, at p5L 



ground without an "aviation co~ection." This situation usually arïses when the 

employee is darnaged by a collision upon the territory of his own country. Of 

course, if he has elected to be covered by the applicable compensation system, 

and if the system provides an exclusive remedy preduding the receiver of benefits 

from waging any avil tort action (induding the Rome daim) agauist the toafeasortm 

then he could stiU be divested of his right to recourse under the Rome Convention 

without the operation of Article 25. An analogy could be inferred if the system 

allows cumulation or supplementation. 

Another inhicate situation created by Article 25 of the Rome Convention 

involves the ground employee of one airaaft operator who is damaged by falling 

debris but cannot determine which aircraft caused the injury, Le., the accident is 

jointly caused by aircraft operated by his employer and other operators." In 

such cases, each of the aircraft concerned shall be considered to have caused the 

damage, and each respective operator shall be liable according to Article 7 of the 

Convention as a protective measure for the victim; in other words, when the 

cause of damage is indivisible there is no division of iiability hto equal shares, as 

provided in Artide 4 of the (Brusseis) Collision Convention of 1910-32 The a i r d  
300 Such as the compensation Iaw of Washington state, which provides that "[tlhe rights 

and remedies herein granted to the empIoyee shaU exdude all other rights and remedies of such 

employee ... at common law or otherwise", Wash-Laws, c. 74,s 1 (1911); 
301 One commentator has asserted that Artide 7 could be faidy unimportant since, "in 

over forty years since aircraft had flown one country to another, there had not been a singIe case 
which would have corne under the scope of this Artide" (cited from J. Koval, supra note 79, at p. 
138). Yet midair collisions are not novel; they have really happened, and theh debris indeed 
created certain disasters: see Av. Week 74 (23 Jan. 1961) 49 (United Air Lines DC-8 coilided with 
TWA's Super Constellation over New York, killed 6 residents of Brooklyn and created extensive 
damage on the ground property). 

mx~nternational Convention for the Unification of Certain R d e s  of Law in regard to 
Collisions Between Vessels." The Convention is a fault-based iiability regime for collision 
between vessels. Section 1 of Art. 4 provides that "[ilf two or more v e d  are in fauit the iiability 
of each vessei is in proportion to the degree of the fauits respectively committed Proaiaed t h t  if, 
hauing regard to the circumstances, it i3 not poss3le tu establish the degree of the rwpectiuefaults, or ifif 
appears t h t  the fazrlts are equal, the liability is apportioned equalfy [emphasis added]." The Collision 
Convention entered into force on 1 Mar. 1913. A full English text of the Convention can also be 
found in ICC. McGuffie, British Shipping Lmus, Vo1.4 (ïhe Law of Collision at Sea), (London: 
Stevens & Sons Ltd, 1961) at P.891. 



operators are jointly and severaily liaHe,= and the victim damaged as a "direct 

consequence" of these incidents would have the right to sue one or  both of 

t h e m .  How would this injured employee bring his Convention action into 

court if there existç an explosive employment relationship? 

If the employee choose to bring the Rome action against the joint operator(s) 

implicated in the collision other than his employer, then the result will be the 

same as when he is injured only by a non-employer. If the injured employee 

decided to sue his employer only, then his action could sall be barred if the 

damage suffered is regulated by workers' compensation laws. As outlined above, 

however, unless the employer's airaaft is regis tered in another Con hacting S tate, 

the scenano in such cases will always indude either a foreign employee or a local 

employee verses a foreign airline; the question to be resolved will then be the 

choice of workers' compensation law, or even whether there exists an applicable 

workers' compensation law for such personnel. 

A more complex situation arises if employee K of A nationality was jointly 

damaged by the aircraft of his employer (A airline) and by that of a non-employer 

(a C flag carrier) while working at B country's airport, and he brings the Rome 

action a*gainst C operator in the courts of B, while daiming the applicable workers' 

compensation on the damages attributable to A. What is the location of his 

employer's headquarters and how would the adjudicating court render judgment? 

A strange result would be B's court deciding that the workers' compensation law 

of the locus laboris (i-e., locus fon] will apply, and since it allows for collateral 

remedies, then K's Rome action would be sustairied, although the compensation 

system of A to which K has simultaneous recourse provides an exclusive remedy 

prohibiting the receiver of benefits from bringing any civil action. 

A further procedual puzzle is presented when the injured employee deudes 

to sue them both for joint Liabiüty. It seems that rather than denying the action as 

a whole, the court should dismiss only that part which implicates the employer 

based on Article 25 and proceed with the action against the non-employer in 

-J. Koval, sirpm note 79, at pp. 136-7. 
m ~ e e  the second haif of Article l(1) of the Rome Convention of 1952, supra note 78. 



accordance with Article 7, for "each of the aircraft concerned s h d  be considered 

to have caused the damage and the operator of each aircraft shall be liable" 

individually. However, no matter which scenario is adopted, one of the tortfeasors 

shall unfaïrly escape fiom his Rome Liability. If the victim eventually accepts the 

benefits and spares bo t .  operators, the jointly-liable employer might even be able 

to subrogate (in full or in part) the worker's injury by waging a Rome c l a h  

against the non-employer if permitted by the applicable compensation statute. 

G .  Procedural Difficulties 

The basic formulae of procedural reasoning in a Rome daim respecthg the 

employment relationship could f ' c t ion  in the following manner: due to the 

language of Article 25 of the Convention, before the court invested with the 

Rome daim examines the substantive provisions, it must first determine whether 

the darnage on the surface "is regulated ... by the Iaw relating to workers' 

compensation applicable to a contract of employment between such persons," so 

as to determine if the case should be dismissed for falling outside the scope of the 

Convention. The court must explore the substance of the applicable workers' 

compe&ation laws and ascertain whether the vic& is eligible for recovery as an 

employee under the statutes, as weli as whether the cornpensable damage arose 

in the course or out of his employment. 

As a preliminary exerase, the court must find which workers' compensation 

law govems collaterdy, since almost every compensation statute is unique, and 

no benefits will be ganted if the requisite conditions are not met. However, no 

straight answer cornes easily from an inherently transnational Rome daim. AS 

mentioned in the above section 2.2.3.D., in situations I and II, the applicable laws 

could be those of the forum, of the place where the contract of employment was 

made, or of the employer's principle place of business. Meanwhile, in situation 

III, the compensation laws of the victim's domicile could also apply. A pivotal 

situation will then inevitably arise: before the court can choose between applicable 

compensation laws, it must first characterize or dassify the daim as govemed by 

a compensation system, but it must have previously determined which 



compensation system should govem. 

It is true that this paradox does not usudy appear in the tort action agauist 

an employer, since plaintiffs tend to show their preference for any avaiIable 

benefits and will therefore have no motive to argue the conflict issue. The 

procedural problem is then sirnpIified; the court initially examines whether the 

workers' compensation law, introduced by the employer as a defence which 

obstnicts the plaintiff's civil tort daim, is applicable and provides for an exclusive 

remedy, such that it may be unnecessary for the civil tort daim to proceed. The 

same preliminary analysis results from speQal tort daims as in the Rome action 

against an employer, independent of the exclusion dause provided in Article 25. 

Should the parties dispute the governing compensation laws, the US Sixth 

Circuit has provided a M q u e  solution in Duskin v. Pennsylvania-Central Air1 ines 

Corp? In Duskin, the deceased had signed an agreement with the employer 

stipulating that the rights and obligations of the parties should be govemed by 

the laws (indudùig workers' compensation) of the state of Pennsylvania. After 

the aircraft served by this employee aashed in Alabama, his widow refused to 

accept the Pennsylvania benefit and brought a tort action against the employer 

under Che lex loci delicti, contendhg that the deceased did not qualify a s  an 

emplovee under the stipulated compensation law. A peculiar sequence was 

followed by the Sixth Circuit court to deal with the case: it first found that the 

law stipulated by the parties (the law of Pennsylvania), under which the workers' 

compensation benefits are preernp tive, shall govem. However, in holding that 

the deceased does not meet the compdsory requirement of the governing 

compensation law, the court then referred to Pennsylvania's conflict of laws ni le 

which instructs that the lex loci delicti (the law of Alabama) shall govem. The 

Duskin court evidently considered that the duties and liabilities incident to the 

relation between master and servant, induding those under the toa regirne, were 

imposed by the contact of employment. Therefore, the compensation law operated 

merely as an alternative remedy, and the law stipulated in the contract was 

conceived to be controlling. Yet a major pitfall in the D u s b  formulae is that the 

305~npra no te 262, at 2 Avi 14,594. 



pivotal problem has not been solved: if the victim does not quaiify for benefits 

under the compensation system, wiU the court therefore condude that the Rome 

damage is not regulated by the laws of workersr compensation which apply to a 

contract of employment between such persom? 

This problem persists even if we adopt the antiquated approach of Alabama 

Great Southem R.R. Co. v. C n r r o l l , ~  in which the court found that the duties and 

liabilities of master and servant are imposed by statute "wholly regardless of the 

stipulations of the contract as to the rights of the parties under it, and, it may ber 

in the teeth of such ~tipulations,"~such that the employer is liable for faiüng to 

perfomi any of these duties under the law of the country where injury subsequently 

occurs. This approach simply characterizes the duties and liabilities incident to 

the relation of master and servant in tort, applying the lex loci delicti directly, but 

if the victirn fails to qualifv as an ernployee under the compensation system of 

the locus, the same result is achieved as through the Duskin formulae. 

A practical solution to this pivoting puzzle might be to further refer to the 

availabte choice of law rules, such as those stipulated by the parties ( D u s h ) ,  or 

those of the forum, but considering that the exdusion clause in Article 25 is 

providéd only as a defence for the defendant, it would be neither necessary nor 

legitïmate for the court to applv anv other available compensation statutes which 

are not pleaded by the parties. 

2.3 The National Workers' Compensation System 

2.3.1 Theory and Nature of Workers' Compensation 

The workers' compensation system could be described as a by-product of 

industrial development from the nineteenth century. On the practical side, the 

haditionai institutions of iiability required the employee who suffered injury in 

the coune of employment to prove negligence on the part of his employer, imposing 

an effectively impossible undertaking on people working among incalculable 

30611 So- 803 (Sup.Ct. Ala. 1892). 
307 Id.., at 808. 



perilç with nearly indiscernible causes. Statistical evidence also suggested that 

civil law remedies could hardly accord injured workers and thW families adequate 

and prompt protection against losses accompanying the frequent inevitable 

hazards of modem indushial life? Therefore, an overarching system was 

introduced with the intention of improving upon the ordinary tort remedy, based 

upon the employer's responsibility to assume a professional risk of common 

liability for aiI employers of a district or industry (often with ernployee contributions 

and public subsidies), and providing cash-wage benefits to victims of employment- 

related injuryam 

As for the moral basis underlying this revolutionary creation, J. Chamberlain 

noted that the system is "based on the principle of relieving the workmen and 

not of punishing the empl~yer.""~ The prinaple is based on a contentious but 

popular economic d e ,  emerging from modem capitalism, that those persons 

who enjoy the profits of a business should ultimately bear the cost of injury or 

death inadent to the manufacture, preparation, and distribution of its product? 

A similar theory has also been conùsely asserted in certain judicial decisions: 

"[t] he Workmen's Compensation Act was adop ted to protect industrial workers 

agairistVthe hazards of their employment, and to cast upon the industry in which 
308 See "The Report to the LegisIature of the State of New York by the Omission to Inquire 

into the Question of Employers' Liability and other Matters"(l910), c i f d  in S. A. Riesenfeld & R 
C. Maxwell, infia, at p. 137, also A. B. Ho~old, 'Theory of Workmen's Compensation," (1918) 3 
Comell L. Q, (No. 3) 264, at p. 267. 

M9 S. A. Riesenfeld & R C. Maxwell, Modem Socin1 Lepklation, (Brooklyn: The Foundation 
Press, 1950), at pp. 127-9, A. H. Ruegg, Ruegg' Employer's LLbilily and Worbncn's Compensation, 7th 
ed &ondon: Butterworth & Co., 1907), at pp. 217-9, P. Cane, Atiyah's Acridenfs, Cornpansafion and 
the Lazu, 5th ed. (London: Butterwortfis, 1993) at pp.270-2; E. Rabel, The Confiict of Lmus-A 
Comparafme Shrdy, Vol. 3,2d ed. (Ann Arbor: Univ. Mich. Press, 1964) at p. 212; for a general 
description of the legislative history of workers' compensation systerns in the major courttries of 
the world since its original introduction by Bismardc in 1884, see H. B. Bradbury, Bradbu y ' s  
Workmen's Compensation and Stufe Insurance kno of th United SLates, (New York: The Banks Law 
Pubkhing Co. 1912), at pp. W-xxxk 

31 '?he T'mes, May 4th and 19th, 1897; see also F. P. Walton, "Worhen's Compensation 
and the Theory of Professional Risk" (1911) 11 Col. L. Rev. 36, at pp. 40-1. 

"'H. A, Johnson III, Wolkerrs Compensation Law and Practice, buisana Civil LAW Treatise, 
Vol. 13, (St. Pa& West Publishing Co. 1994)' at p. 37. 



they are employed a share of the burden resulting from indushial ac~dents.""~ 

In fact, even from a purely cost-effective point of view, the preservation of the 

labor force through non-litigated benefits might reduce the expense of production 

which wîll eventually be passed ont0 the general public. 

By nature, modem workers' compensation should be diaracterized as a 

special brandi of social insurance, since it has evoIved from a special regirne of 

tort liability erected upon the presumed fault and financial capabiiity of the 

employer)" to a system which provides expeditious remedies for injury per se - 
without the cumbersome proof of fadt by the employer and absence of negligence 

b y the employee - through a stable public authoniy (i.e., Workers' Compensation 

Cornmission/Board or Industrial Court, etc.). 

Notwithstanding the minor differences between national or provincial 

workers' compensation Iaws, the common features of the institution indude 

automatic recovery of benefits with minimum procedural requirements, Iimited 

inquiry into the victim's negligence or fault, monetary ceilings on benefits, 

restriction of common-law actions by employees against employers, a right to 

sue responsible third parties, administration by government agencies, and 

for insurance of emplo yers against lo~ses?'~ 

The aboliçhment or restriction of the employer's civil tort liability in exchange 

for the more efficient protection of the workers' compensation system has become 

an overwhelming trend in most welfare state~:'~ such that this benefit systern has 

become a major institution of redemption for industrial injury. In the international 

air transport industry, it has even been boldly dedared that the airline's liability 

toward ifs employees is uniformly govemed by workers' compensation statutes." 

which of course is not necessarily true, as we have seen in the above sectiow. 

3 ' 2 ~ u l f e r s  v. Eagle lndmnity Co., 166 Tenn. 383, at 3û6,61 S.W. 2d 666, at 667 (Sup, Ct. 
Tenn. 1933). 

3L3 Se, e-g., infia Section 2.4.1 of this chapter. 
314 See A- Larson, The inw of Worknren's Compensarion, Vol. 2 rev. ed(1978), at 5s 1.00,1.10. 
3 s  S. A. Hax, Forth Circuit Review, "Confiict of Laws" (1980) 37 Wash.& Lee L. Rev. 464. 
316 See L. S. Kreindler, Aviation Acn'dent Lmu, am.& revd. (New York Matthew Bender, 

1974), at § 3.14. 



The two-tier remedial system for the international air transport industry will 

probably not change, even though more countries in the world are tryhg to 

accommodate the workers' compensation system as an element of the social 

security benefits for victims in the course of employment which can match or 

exceed the compensation levels of civil tort actions. Furthemore, since employment 

relations in the international transportaiion industry have always implicated 

certain foreign elements, which may entail extraterritorial application of the 

national workers' compensation system, the coexistence of dual sources of 

compensation is inevitable. 

There are two problematic aspects regarding the application of national 

workers' compensation systerns to the international air transport industry. One 

is the theory and nature of the national workers' compensation system s e d g  as 

the basis of application for the statutes, while the other is the procedural aspect 

of the conflict of workers' compensation laws. 

2.3.2 Basic Features of Workers' Compensation Ïn International Aviation 

A. Introduction 

A trïiogy of events must unfold to activate the workers' compensation system: 

first, the injury must fall within the jurisdiction of the compensation regirne; 

second, there must be an employment relatiowhip basis for the servant (employee) 

to seek recovery from the master (employer) or the public administration; finally, 

the cornpensable industrial injury must arise from a work-related accident, or in 

the course or out of employment. There is no major difference between the 

aviation industry and other business enterprises with respect to these basic features. 

However, the speaal character inherent in aviation activities might create certain 

variants deserving further exploration. 

B. Injuries to Employees 

Whether the work-related injury falls within the jurisdiction of the workers' 

compensation system depends upon the legd structure of the c o u n v  concemed. 

Some countries, like the US, have adopted special social security regimes for 
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goverrunent employees (Le., the Defoie Base Compensation ~ c t ) ' "  or pecuiiar tades 

(i.e., the Longshoremen's and Harbor Workers' Compensation Act):" and for industrial 

accidents occurring on the High Seas or navigable water?lg These speaal regirnes 

may provide exclusive rernedies precluding the application of the regular workers' 

compensation s y ~ t e m ? ~  though sometimes both types of benefits may coexist. 

As mentioned in Section 2.2.3.E., above, some countries do not extinguish 

the employee's delictual action agauist his employer upon preemptive application 

of workers' compensation, resulting in several possible models of collateral benefits. 

Basically, there is no probIem in applying workers' compensation statutes to the 

cumulation and supplementation models, because in both modek the civil tort 

claims are ancillary; in the election model, when the parties to an employment 

contract are forced to choose before the acadent, the chosen regime becomes 

exclusive and either daim WU therefore bar the other. Thuç, if the employee has 

expressly given up his benefits before the work-related injury, then it will not be 

covered under the compensation system. If he elects after the accident, since 

most of the relevant statutes expressly prescribe the conditions of election, the 

adjudicating court wiIl only have to determine whether ai l  the requisite conditions 

of electi'on have b e n  fulfilled by the parties in deciding the applicability of the 

workers' compensation system. 

C. The Employer-Employee Relationship 

Since the workers' compensation system is designed to provide an effiaent 

mechanism of remedies for employees who s d e r  work-related injuries, its benefits 

are granted only on the basis of an existing master and servant relationship, i.e, 
317 Act Aug. 16,1941, c. 357, amended, Act Dec- 2,2942, Title iII 5 301,42 U.S.C.A. 

1651-1654. 

3 ' 8 ~ c t  Mar.4,1927, d 9 ,  @ 1-50, amended, Act S e p t s ,  1984, P L  98-426, 33 U.S.C-A. 
901-950. 

'lg!3ee Reinhardt v. Newporf Flying Semice Corp., 133 NE. 371 (NY-Ap p. 1921) (employee 
injured by the hydroaeroplane floating on navigable water was found to be an employee on a 
"vessel" and was thus subject to admùalty jurisdiction; but if the hydroaeroplane is in the air, 
then it wiii not be treated as a vessel). 



the injured person must be an employee of the person against whom the recovery 

is so~gh t?~ '  Whether such a relatiowhip exists or not depends on the factual 

situation and its compatibility with the requirements of the relevant statutes, a 

determination which belongs mostly to the hct ion of administrative entities. 

Unlike domestic or private aviation activities which, due to economic reasons, 

may provisionally recmit personnel to perform non-scheduled or non-routine 

flight duties - sometimes giving rise to the question of whether these casual 

on-board personnel are employees with respect to a certain workers' compensation 

s&exne3* - few problems of a sirnilar nature would occur in the international air 

transport indusiry with its larger economic scale and sophisticated operatiom. 

The only controversy that arises is when the contracts of employment were made 

through a national airline, while the flight personnel are to perform duties on-board 

for a foreign air camer. Whether the national airline in such situations is an 

employer or an agent is, however, a problem of fact which is left to the court; in 

US practice the issue is generally solved by referring to the contract of employment 

rather than the locus laboris or other elements. In Hallock v. Trans World Airlines, 

I ~ C . ? ~  an Amencan flag carrier (TWA) was found to be acting only as an agent of 

ernploGent, hiring the deceased pilot on behalf of Ethiopian Air Lines (EAL), 

rather than as an employer. Yet under the "crew interchange agreement" as 

found in McMains v. Trans World Airlines, I ~ C . , ~ ~  even though the deceased pilot 

3"8 Am JUT 2d, Aviation 5 98. 

%e Ritter v. Lehigh Airmafi Co., 3 Avi 17,906 (Ct. C.P.Pa. 1951) (The pilot who was lent 
the airphne by his employer to transport the latter on a trip is conceived to be the employee of 
the owner); Besruick v. State lndustrial Accident Commission 10 Avi 17,668 (Sup-Ct. Or. 1967) (An 
employer engaged in the business of furniçhing aircraft for hire was held to be ineligi'ble to claim 
compensation when killed in Lransporting a Forest Service obsemer on a fire-fighting mission); 
Lambert v. Heath A i r e  Corp., (1932) U.SAv. Rptr. 238 (Midi. Deptof Labor & Industry) (A test 
pilot who was re@arIy employed by an a i r d t  manuladurer to test the latter's aircraft is an 
employee of the latter); Famous P l q e r s  Las& Corp. v. Industrial Accident Commission, 228 PS 
(Sup.Ct.Cal.1924) (A pilot who operated the airplane for hire on a daily basis is the employee of 
both the owner of the plane and the hirer); Schonberg v. Zinsmaster Baking Co., 217 N.W.491 
(Sup.Ct.Minn.l928)(Aviator hired by a baking Company to do advertking work is an employee of 
the latter); Murnay v. lndushial Accidm t Commission, 14 P2d 301 (SupCt- CaL 1932) (Pilot hired by 
the purchaser of the plane to deiiver it is the employee of the purchaser) . 

SY8 Avi 17,W (Miss App. 1963). 

=% Avi 17,511 (Sup. C t  N.Y. 1963). 



had also performed his duties mainly for a foreign air carrier, he was held to be 

only under special assigrunent and thus remained continuously employed by the 

national Bag carrier. Such a drastic contrast can be explained by the fact that 

Hallodc's contract of employment had precisely identified EAL as the master of 

the relationship which undertook al l  related obligations induding the payment 

of regular salary, notwithstanding that in fact TWA had also provided the pilot 

with certain benefits (which were cowidered to be on a voluntary basis) and, 

even more curiously, deducted soaal security premiums from his pay? But in 

McMains, the victim performed his duties for the foreign airlirie only under a 

special arrangement with his original employer, no t with the former? Briefly, 

there are generally two levels of contract in the crew exchange program? and 

the existence of an employer-employee relationship with respect to workers' 

compensation will be detemiined by the tenns of contact of employment between 

the employee and employer, instead of the agreement between two airliners. 

When the contract of employment is made through an agency which in most 

cases does not control the day-to-day conditions 

that agency is consequently not conceived to be 

jurisp&dence has, however, at times adopted a 

aviation cases? 

of the employee's work duties, 

the relevant employer. British 

different point of view in non- 

3 l ~ p r a  note 323, at 17,449. 

" 6 ~  typicai exampie of the "crew interchange zgreement" is found in Handler v. ALM 
h t c h  Antillean Airlines, Inc., 14 Avi 27,415 (EDNY, 1976). In Handler, ALM (Dutch AntiUean 
Airlines) contracted to assign its employee to service certain KLM flights pursuant to a "aew 
interchange agreement;" the assigned ALM aew was stiü paid, selected, and dischargeabIe by 
ALM, but KLM had exclusive control over these assigned ALM mew members, who performed 
their duties in accordance with KLM standards and procedures, including reporting to a KLM 
station manager, wearing KLM uniforxns and foiiowing KLM-approved night plans. 

=sec I.H.Ph. Diedenkç-Verschoor, W-P-Heere 8c A-Moii, "Die Rechtss~ung des 
Personals der Ziviiiuftfahrt" (197î) ZLW 107, at p.116. 

=Sec ~ohnson v. C m b y  Churchill Infeniational Ltd [1992] 3 All E.R 14 (Q.B.). 'The 
plaintiff was hired under a contract which referred to him as a 'subtontractor' for the defendant, 
an employment agency, to work abroad for the defendant's client; according to the contract, the 
defendant would pay the plaintiff his 'remuneration' provided that he was at ai l  times to work as 
and where directed by the defendant, but during his service abroad the plaintiff must subject 
himseif to the control and management of the foreign client, as w d  as receive the lawful orders 
given therefrom. The court rendered that since the plaintiff "was at aU times to work as and 
where directed by the defendants and their dents," the contract between the plaintiff and the 



D. Work Accidents Arising During (or in) the Course of Employment or Out of 
Employment 

i.) In the Course of uid Out of Employment at Common Law 

a. Introduction 

Not every injury sustained by employees wiil be covered by workers' 

compensation statutes. Only the injury caused by a work-related accident is 

eligible for daim under this system of protection, because the workers' 

compensation system is adopted to protect industrial workers specifically agaiwt 

the hazards incidental to their employment, thereb y casting a share of the buden 

resulüng from these industrial acadents upon the industry in which they occur? 

Thus logically, only injuries which can be attributed to the employrnent, i.e., the 

injury which  oc^ during the penod of employment or in the place where the 

worker is normally expected to perfonn his duties, can be recovered. 

Crystallizing the above factual nexus, the compensation schemes of most 

common law states generally follow the British prototype - the W o r h e n f s  

Compensation Act of 1897~ and the Workmen's Compensation Act of 1906U1 - which 
defines the work-related accident as "arising out of and in the course of 

employment,ff32 though their s ta tutory forms might exhibit certain variances, 

such as replachg the "and" with "or" as well as substantially extending coverage 

in order to cope with the ewpanding magnitude of employment in modem industrial 
agency is characterized as a 'contract of service,' rather a 'contract for senrices,' which instituted 
a regular employer-employee relationship between the parties, notwithstanding that the 
defendant did not factudy supervise the daily work of the plaintiff while he was abroad. 

" ~ e e  Walters v. Eagle Indemnify Co, supm note 312 

"'6 Edw. 7, c. 58. 

s e  T. G. Ison, Workms' Compen~lltion in Canada, 2d ed(Toronto: Butterworths, 1989), at 
pp. 26-7 on the Canadian formulae; E. L Sykes & H. J. Glasbeek, Laboiir Lmcr in Arrsftalfa, (Sydney: 
Butterworths, 1972), at p.263 on the Australian mode; and S. A. RiesenfeId & R C. Maxwell, supra 
note 309, at p.234 on the US system- 



life? 

The Us jurispmdence generaiiy relates "in the course of" to time and place, 

and "arising out o f  to cause or origin; so briefly, an injury that occurç "in the 

course of" employment happens while the ernployee is engageci in the performance 

of his duties, and the injury that is caused by a risk inadent to his employment 

arises "out of ... empl~yment ."~  Pragmaticaily, the former often refers to 

immediate and extemal industrial injury, whereas the latter refers to occupational 

disease resulting from harm to the interna1 structure of the body. British case 

law usually adopts a two-tier statutory formula to assess the comection between 

the employment and the accident. The first concems whether the accident 

happened while the ernployee was under the authority, supervision, or control of 

his employer, and the other considers whether the activities of the employee at 

the time of accident were such as to distinguish him from an ordinary member of 

the p u b l i c .  This formuia substantially reflects the above US reasoning, which 

requires that all the elements of space and t h e  relate to the cause and origin of 

the accident in determining whether the accident arises in the course or out of 

employment, instead of remaîning strictly bound by the surface meaning of these 

statutoj  phrases. A similar approach has ais0 been adopted by Canadian and 

Australian courts 

Most of the basic pruiciphs and tests employed by adjudicating courts to 

assess whether accidents arise "in the course of" employment (mentioned in 

sections 2.1.3. and 2.2.3.B., above) adapt readily to employees of an air carrier. 

Nevertheless, there are certain special characteristics of industrial life in the 

international air transport business which demand further interpretation and 

revision from these prinaples and tests. 

?.LI Austraiia, every province has replaced the "and with "or" except Tasmania: see E 
1. Sykes & H. J. Glasbeek, supra.; the same is tnte with ail provincial statutes of Canada, see T. G. 
Ison, supra, p.332. 

M See Shubert v. Steelrnan, infia note 370, at 942-3. 

=!&e A. 1. Ogus k E-M- Barendt, The Lmu of Sociill Security, 3d ed (London: Butterworth, 
1988) at p 264. 

- ~ e e  Kzvanagh v. T'he Commonwealth, (1960) 103 C.L.R 547, at 556-7. 



b. The Going and Corning Rule 

Neither the "going and coming" d e  nor its exception has ever been dear 

for flight deck personnel with respect to the applicability of the workers' 

compensation scheme. It has commonly been suggested in other industries that 

if transportation is provided by the ernployertm or a speafic amount of payment 

made by the employer for transportation or t h e  spent in transitYm then the 

injury sustained by the commutllig employee during the going and coming will 

be an accident which arises in the course of employment. The case of the free 

ride forms an exception to the "gouig and coming" rule: 'he employer w-ho 

provides transportation for his conmumg employee, based on the termç of their 

contract of employment (i-e., the collective bargaining agreerne~~t),~' is generally 

regarded to be followïng a frequent and regular practice, so the injury sustained 

during such transportation is undeniably iddent  to employment. Furthemore, 

when the commuting employee receives such free rides, his employer indeed 

exercises exclusive control over the conveyance - for generally the aircraft 

performing the carnage wiU belong to the employer - substantially extenàing the 

scope o'f employment to the en route period. It is irrelevant if the aircraft is, at 

the same the,  used to transport other passengers for reward. 

A Californian court has held that "[wlhere the employer paid his employee 

a specific amount to cover time required to have1 to and from work, it is a 

permissible inference that the employer had agreed that the employment 

relatiowhip should commence at the time the employee left his home and continue 

=Sec the US cases ated in supra note 222 The British Social Security Act of 1975, infra note 
361, has &O provided that "an accident happening while an employed earner is, with the express 
or implied permission of hk employer, traveling as a pasçenger by any vehicle to or from hiç 
place of work, shall, notwithstmding that he is under no obligation to his employer to travel by 
that vehide, be deemed to arise out of and in the course of his ernployment if - (b) at the time of 
the accident, the vehicie - (i) iç being operated by or on behaif of his employer or some other 
person b y whom it is provided in pursuance of arrangements made with his employer," in S. 53. 

=Sec Kobe v. lnd~lstria l Accident Corn. 215 P2d 736 (Sup.Ct,CaL 1950) - 
= ~ e e  Demanes v. United Air Lines, supra note 40, at 14: "rl[lhese provisions were included 

in the collective bargaining agreement to induce [the carrier] ... to make more efficient use of 
pilot's time - Le., to minimize the amount of time that piiots would have to spend away from 
home while not actudy on flight duty." 



until his return?' It affimied that the risks of such an excursion are regarded as 

incident to the employment. However, in two US aviation cases concerning free 

camage provided by an employer, the commuting ernployees were treated as 

"passengers" of the flight only and precluded from the coverage of the 

compensation sy~tem,~ '  notwithstanding that in one of the cases the employees 

were also entitled to receive remuneration under the collective agreement (half-pay 

and half-flight time credit) with the airline employer for their commuting fime? 

There is no dear reason why the court adopts a totally opposite attitude 

towards flight de& personnel. Considering that both judgments were obsessed 

with the word "passenger," which in fact bears no signihcant consequerice on the 

applicability of the compensation scheme per the ratio decidendii cited above, it 

seems that the reason may relate to a proposition long advocated by most Warsaw 

authors that the contract of employment and the contract of carriage cannot 

coexist with respect to Warsaw or the other conventions regulating passenger 

carriage by air. Thus, on-board personnel can fali under only one of these 

r e l a t i o n ~ h i ~ s . ~  According to this imrnortalized dichotomy, the voyage undertaken 

by an employee is conceived to be solely for the purpose of performing his 

employ&mt duties, rather than for moving from one place to another; yet once 

the employee receives documents of transportation, he is then no longer an 

employee but a passenger, and thus his injury sustained on-board does not (though 

it possibly should be comidered to) arise out of his employrnent. Such a contract- 

of-carnage oriented approach may have enjoyed applause within the Warsaw 

spectrum, but it should never even form a factor for the judiaal authorities to 

exclude commuting employees fiom the coverage of the compensation system. 
3U) Kobe v. Industnal Accident Corn. supra note 338, at 737. 
341 See Allen v. Carman, supra note 70, and Demanes v. United Air Lines, supra note 40. 
W Demanes v. United Air Lines, supra, at 40; see also InRe Mexico City Airctash of October 31, 

1979, szcpra note 7 ("ïhe affidavit maintains that [the emplo yee] ... was receiving full pay and half 
fiight time aedit for her time aboard the aircraft Even though uncontroverted, we do not find 
these aiiegations suffisent to negative the existence of genuine issues of material fact concerning 
the question whether [the empïoyee] was receivïng 'ûzînsportation' as a 'passenger' aboard the 
flight.") 

-or a detaiied dixussion on this proposition, see the above Section t12B. of this 
chap ter. 



In this system, it does not matter if collateal remedial institutions coexist, such 

as the Warsaw Convention, Rome Convention, or national tort law, and that is 

why various models of coexisting remedies are found in almost al l  systems around 

the w o r l d -  According to either model, the compensation system always enjoys 

priority in application, so the existence of other civil remedies would never interfere 

with the exdusivity of the former. From the policy point of view, the coverage of 

the compensation systern should be interpreted as broadly as possible, in order 

to reduce the potential for civil litigation between the servant and master on 

controversies arising £rom this grey area. 

Contrary- to the conservative and ironic approadi adopted in US 

jurisprudence, the British Social Secunty (Indushial Injuries) (Aimen's Benefits) 

Replat ions of 1975 expressly extended the coverage of compensation benefits to 

accidents befalling pilots, commanders, navigators, and other crew membea 

whenever they are "acting in an emergency [or] traveling to and from work in 

any a i r~ ra f t . "~  Even though the on-board airhe employees are not flying "for 

the purpose of the aircraft," espeuaily those commuting members of the cabin 

crew who receive a free ride provided by the carrier, the injuries sustained during 

their joÜmey going to and coming from work will be covered by the system. 

c. Hijacking and Other Assault 

Are the injuries caused by midair hijacking, by the plane crash following a 

bomb explosion, or even by a missile attack accidents arising "in the course of" 

employment? It is generaily conceived in almost all systems that if the employee 

is assaulted by a third person while engaged in the performance of his employment 

duties, and there exists a causal connection between the âssault and his 

employment, then any injuries resulting therefrom are cornpensable. The key 

element of eligibility to daim For such injuries iç that the assault or the assailant 

must be part of or related to the work envir~nmerit ,~~ as when the nature of the 

M ~ e e  the above Section 223.E. of ttiis chapter. 

=SI 1975/469, reg 3(c). 
386 See T. G. Ison, supra note 332, at pp.34-5, and E- 1- Sykes & H. /- Glasbeek, supra note 

332. 
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employment - its conditions and obligations - is sudi that it invites assault (i-e., 

working as a technician in the mental health  enter),^' or when the employee is 

exposed to a greater risk of assault than the general public by the character of his 

work (Le., a police officer who is prone to assault by a suspect)? For flight deck 

personnel, it is unquestionable that theV conditions of employment (induding 

possible air traffic congestion, wake turbulence, and narrow aisle-ways, etc.) create 

higher risks of being smashed by a rolling beverage cart while preparing to serve 

drinks to passengersrW thrown about the passenger cabin" or even killed in a 

crash due to mechanical failure or pilot e r r o r  than those faced by the general 

public; but are on-board activities themselves prone to hijacking or bombing? 

And does working in the cabin expose flight deck personnel to a greater risk of 

assault by the hijadcer or bomber than the passenger (or other mernbers of the 

general public)? 
Aerial piracy, or what is officially termed the unlawful seizure of aircraft,* 

n 7 ~ e e  Masek v. Sf. Vincenf's Medical Center, 467 N.Y.S2d 925 (N.Y.app-div. 1983), and 
Cornmerciul Sfandard lnsurance Co. v. Marin, 488 S.W2d û6l(Tex.av.app. 1972). 

wg See Haynes v. Hamod, sirpra note 192. 
349 See Wong v. Stanley, et al., 21 Avi  17,677 (4th Cir. 1987). 

350~ee Follese v. Eastern Airlines, in@ note 516. 

='E.~., Kaizle v. McDonnel Douglas, W Avi 17,388 (E.D.Mich. 1990), and Sfites v. Universal 
Film Mfg. Co., [1928] U-S-Av. Rptr 312 (CaLInduskial Accident Corn.) 

T e e  the Convention on Offences and Certain Other Acts ComnUtted on Board Airuaft, 
signed in Tokyo, September 14,1963 (the titie of Chapter IV is 'Vdawfui !5eizure of Aïrcraft" 
which is defined in Article 11 as "a person on board has uniawfuily committed by force or 0th- 
ihreat thereof an act of interference, seizure, or other wrongful exercise of control of an aircraft in 
flight or when such an act is about to be committed"), and the Convention for the Suppression of 
Unlawful Seizure of Air&, signed at nie Hague, December 16,1970 (defined as "person and 
his accomplice who on board an aircraft in flight unlawfdy, by force or threat thereof, or by any 
other form of intimidation, seizes, or exercises control of, that aircraft, or attempts to perfonn any 
such acf' in Artide 1). In the later Convention for the Suppression of Unlawful Acts Against the 
Safety of Civil Aviation, signed at Montreal, September 23,1971, the scope of these felonious acts 
on board has been further widened, encompassing any person and his accomplice who 
u n l a w ~ y  and intentionally "performs an act of violence against a person on board an aircraft in 
flight if that act is Likely to endanger the safety of that aircraft, or destroys an airuaft in service or 
cause damage to such an ahraft  which renders it incapable of flight or which is likdy to 
endanger its safety in flight, or place or causes to be place on an aircraft in service, by any means 
whatsoever, a device or substance which is likely to destroy that aircraft, or to cause damage to it 
which renders it incapable of flight or which is iikely to endanger its safety in flight, or destroy or 
damages air navigation facilities or interferes with the2 operation, if any such a& iç likely to 



enjoys a short but sanguinary history which is underhed by diverse modem 

human motifs and could be described as a phenomenon arising from the 

background of perplexing poli tical, psychological, and economic controversies 

of the post-World War II enWonmentm Yet it is certain that objectively, ail 

these actç of hijacking, amed attadc, or bombing (and bomb threat) in international 

air transport are aiming to forcibly divert an airaaft in flight against the will of 

the cabin crew,= however polycentric the eventual purposes to which these acts 

are attributed. The reasons and the quo tient of their occurrence have inevitably 

developed into a stage where, as long as air transport operates, there will always 

be po tential actors Qing to seize or interrup t it through violent ways. It could 

therefore be said that these felonious acts have become risks inherent to civil 

aviation activities, as evidenced by the endeavor to suppress these specific felonies 

tluough a series of international conventions since 1963" Because the cabin 

crew is required to perform their duties on-board the aircraft, the hazard of being 

subjected to these instances of human rnischief in that milieu necessarily becomes 

an inherent risk of their employment, like the road traffic accident for a bus 

driver, which is incidental to the performance of their contractual duties. In 

practice, a US court judgment has held that the death of a business haveler 

caused by an on-board bomb explosion is an accident that arises in the course of 

that passenger's employment when his work requires him to travel by airplane: 

"the plane [thus] became the milieu of his employment, and the hazard of a 

plane crash became a risk of that employment, to which [the passenger] ... was 

subjected because of the fact that he was dïrected to travel by plane .... There 
endanger the safety of aircraft in fight, or communicates information which he knows to be false, 
thereby endangering the safety of an aircraft in flight, or any atternpts to commit the above acts" 

(Article 2). 

%veral categories, though a Little coarse from the sociologicai or political point of view, 
of aerial hijacking since the end of World War II are defined in E. McWhinney, infia, pp.8-15. 

= ~ e e  E. McWhinney, Aerial Piracy and International Terrorism-The nlegal Diversion of 
Aircraft a d  Intemutional Law, 2d ed (Dordrecht: Martirius Nijhoff Publisher, 2987), at pp. 7-8. 

=sec M. Milde, 'The International Fight Against Terrorism in the Air", in 77ze Use of 
Airspace and Outer Space for al1 Mankind in the 21sf Century, (nie Hague: Kiuwer Law 
International, 1995), at p.143. 

=Sec supra note 352 



should be no distinction as to whether the explosion and aash were induced by 

mechanical failure, or by human error, or by human mischief directed agauist 

another - they are ail possible N k s  of the transportation [the passenger] ... was 

required by his employment to take."fn An analogy could surely be drawn hom 

this case for the cabin crew ernployee who is mostly confined to working within 

the fuselage. 

Factually, aside from certain incidents, such as hijadung or bombing, where 

the direct cause of injury is evident, the cause may remain obscured in most air 

crashes over the high seas or elsewh- such that there is nothing in the known 

circumstances from which it might reasonably be inferred that the accident did 

arise in the course of the ernploy~nent~~ yet vice versa, it wodd also be too 

"speculative" to conclude that the injury did not arise in the course of 

employment?' In order to protect the economically-inferior employee, a 

presumption already adopted in some compensation statutess' can be applied to 

such situations: in the absence of evidence to the contrary, an accident shail be 

deemed to have arisen in the course of the ernployment This approach has been 

adopted in US jurispmdence to form a liberal construction of the air aash case?' 

%e CA. Dunharn Co. v. Industrial Corn, ef al., 6 Avi 17,254 (Sup.Ct. IL 1959), at 17,259, 
similar decision see Hnmmerv. Genernl Electnc X-Ray Corp., [1932] U-S-Av. Rpn. 242 
(Minn.Industnal Corn.). 

358~ee '2ost in the Heavens" TIME, 14 Oct. 1996, p 3 k  "But it is not clear how much the 
plane c m  be salvaged The day after the crash, the strong Humboldt Current that flows up the 
Pacific coast of South Amerka washeci away the fuselage of the downed aircraft Whether the 
black boxes disappeared with it is not known." 

359!3ee '"TWA Probe Advances, But No Cause Found" Av. W k  & Space Tech., 29 July 1996, 
pp. 26-28. "Mosaic of Clues, But S a  No Answers"Av. W k  & Space Tech., 5 Aug.1996, pp.28-33, 
and "A Theory Gone to the Dogs-The TWA focus looks elsewhere as the bomb angle is short- 
circuited by a startling revelation" TIME, 30 Sept. 1996, p.30. 

A. 1. Ogus k E M  Barendt, n r p  note 335, at p.273. 

%'E.~.,  the British Social Securify Act 1975, c.14, sSO(3) ("For the purpose of this Chapter, 
an acadent arising in the course of an employed earner's employment shaU be deemed, in the 
absence of evidence to the contrary, also to have arisen out of that employment-") 

362See Ritter v. Lehigh Airnaft Co., supra note 322 (nie aircraft had disappeared before 
reaching ifs destination, yet the Compensation Board SU granted benefits to the wife of the 
deceased pilot, on the conviction that the pilot met his death whüe in the employ of the 
company). 



d. Work-Related Disease 

For accidents arisuig "out of" employment, the key controversy revolves 

around the work-related disease- An air crew member who contracted a fever 

caused by some unidentified virus while working abroad, gradually resulting in 

total deafness in his right ear, was granted coverage because the court considered 

that the nature of his employment required him to remain for a continuous 

penod of time in a foreign area which was more hazardous to his health than his 

h ~ m e l a n d . ~  Even though the place where he was detained belonged to a "public 

zone,"% the disease which he contracted there was found to be an accident 

arising out of his employment. This deasion is inspiring for flight de& personnel 

who may at times perfonn their service on scheduled flights to certain destinations 

with climates where epidemic disease is rampant; an overnight stay or even a 

shor ter period of transit therein will inevitably expose the cabin crew employee 

to potential medical perd which is surely incident to employrnent Furthermore, 

it has also been found that if an illness is proximately caused by or results from 

the nature of the pertinent employment, then it shall be treated as an injury 

~ c c u r r & ~  in the course and out of employment, no matter how vague our 

understanding of the transmission of the disease or how absolute the la& of 

medical verification, because "the broad humanitarian purpose of the workers' 

compensation statute read as a whole requires that ali reasonable doubts be 

solved in favor of the claimant.''= Thus influenza, for example, contracted by a 

Elight attendant due to extreme coldness in the aircraft galley where she must 

perform her on-board duties, and faulty heating and air-conditioning in the hotel 

provided by the airiine for transitory lodging, is conceived to be a cornpensable 

injury arising out of her employment." 

The heart attack or stroke which results from sudden and unecpected injury 

 avis v. The Commonwealth, supra note 239- Some avil law countries, like Norway, also 
adopt the same approach: see A. Kjmtad, infra note 377, at p.177. 

364 Çee the above Section 2.2.3. B. ii) in this chapter. 

36"~e~r ies  v. Ass'n of Owners, 555 P.2d 855 (Sup-CL Hawaii, 1976) at 860. 

366~ee Lawhead v. United Air Lines, 584 P.2d 119 (Sup.Ct Hawaii, 1978) at 124-6. 



to the intemal structure of the body will sometimes occur while the employee is 

engaged in the performance of his duties, espeaally in the Byzantine aviation 

industry where the stringent requirements of on-time scheduled fiight, optimum 

safety conditions, relatively Long or irregular working hours, or even noise, 

vibration and other physical agents,%' cm always create some exnotional or nemous 

strain trïggering a heart attadc or stroke. Though not every heart attadc or stroke 

sustained by the employee is compensable, if the employee can prove that the 

sudden breakdown is caused by his work - such as when a director of airaaft 

engineering was held accountable by his employer for the plane's condition and 

the reduction of repair bills, and the eventual incomp leteness of bo th assignments 

pushed his anxiety to c l i m e  - or by an accident arising in the course of 

employment (i-e., while running away from a plane clash), then it is generaily 

covered by the compensation system. Neverthdess, a stringent but questionable 

US decision held that the heart attack suffered by an airLine ramp agent who 

physically overexerted himself, hying to deLiver a receip t, by chasing after the 

airplane prior to its departure is not an injury arisirig out of his e r n p l ~ ~ r n e n t , ~ ~  

partly due to the reason that the heart attack is not assumed to be a "hazard 

incident to the employment"" of a ramp agent whose duties generaily involve 

doing paper work in the office." This judgment evidently ignores the nature of 

employment in the aviation industry, which usually demands a sudden shift in 

367 See ILO, Social and Labozir Problems in Cbil AmPtion, Report, supra note 77, at pp.40-51. 

=Sec Himas v. Tram Ca~bbean Aimuys, Inc., 7 Avi 17,631 (N-YApp. 1961), and Hayes v. 
R w e  Copper and B r a s ,  Inc., 204 N.W.2d 695 (Midi. App. 1972) (the work aggravated the 
employee's hypertensive condition and accelerated his death - a non-aviation case) 

T e e  Brandon v. Arnerkm Airlines, Inc., 9 Avi 18,269 (Sup.Ct. Tenn. 1966). The judgment 
was not followed in King v. Forsyfh County, 263 S.E. 2d 283 (N-CApp. 1980), Baird v. Texas 
Employer's Ins. Assn., 495 S.W. 2d 207 (Sup-Ct. Tex, 1973), Ha.ford Accï 6 Indem- Co. v. Thunnad,  
527 S.W. 2d 180 pex. App. 1975), Spino v. Dept. Labor and Indusiries, 463 P2d 256 (Wash App. 

nocitirtg the precedent in Shubert v. Sfalman, 377 S.W. 26 940 (Sup-Ct Tenn. 1964) at 942. 
m In k t ,  it is generaiiy conceived to be compensable in US jurisprudence if the heart 

attadc is sustained by the employee while he was subject to musual strain or overexertion, which 
is not routine to the type of work he was accustomed to performing: see 82 Am Jur 2d, Worker' 
Compensation 5 337, and Victor Wine G. Liquor, Inc- v, Beasley, 141 So. 2d 581 (Sup.Ct. Fla. 1962), 
Egans v. Fla. Industrial Cornmlssion, 196 So. 2d 748 (Sup.Ct. Fla- 1967). 



duties and provisional supporting work, in the instant case factually bringing the 

employee to the point of physical breakdom. A more appropriate interpretation 

would be that if the injury occurs while the employee is perforrning an act 

reasonably inadent to the execution of his master's business (as is the delivery of 

a receipt by the ramp agent in the above case) though not expressly authorized, 

and for the benefit of the airhe,  then regardless of whether the act is performed 

outside the nature of the employee's work, it shaii be considered an accident 

arising out of employment.fn This d e  would espeaally serve low-ranking 

employees who are at times forced to do extra assignments, under threat or 

harassment, for fear of losing their position. 

The diain of carnation is conceived as unbroken when the physical affliction 

was incident to the employrnent, even if the Latter is the resdt of an aggravated 

pre-existing or latent disease from which the employee has long been suffering. 

A good example might be found in the airplane engine packer who suffered 

serious harm to his body when the doIiy he was operating strudc a crevice in the 

floor and threw him backwards. This instant physical injury later accelerated the 

growth of a pre-existing tumor, eventually causing his death? which was held 

to be c6mpensable. An analogy could thus be drawn to other latent diseases of 

airline employee such as diabete~?'~ heart conditions? a~thrit is ,~'~ etc. 

ii) The Work Accident at Civil Law 

Nothing similar to "in the course of or out of employment" exists in the 

compensation scheme of civil Iaw states, which generaliy prescribe with simple 

language in the pertinent statutes that work-related injuries shaIl be redeemedy 

m~ sixnilar opinion can be found in C Zohann, 'Workmen% Compensation Ac& and 

A i r d t  Accident" (1935) 6 J-Air L. 70, at p.74. 

?%e Russo v. Wright Aeronnutial Corp., 2 Avi 14,691 (Sup.Ct N.J. 1948). 

Smith v. Aushalim Woollen Mtlls, (1933) C-LJC. 504. (non-aviation case) 

mSee Heweff v. Standard Concrete Block & Supply Co., 186 A 2d 265 (Sup.Ct-N.J. 1962)(non- 
aviation case) 

%e Gales v. Greaf Atlantic 6 P M ~ C  Tea Co., 342 So. 2d 241(La.App. 1977)(non-aviation 
case) 

%e J. G. Fieming, "Tort Liability for Work Injury", ntprn note 273, at p.9. For instance, 
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so the causal comection established between the accident and the employment 

in time and place plays a relatively more important role in assessing cornpensable 

accidents? In German and Austrian legislat i~n?~ for example, any injury 

sustained by the employee working in the "general haffic (allgemeiner Verkehr)" 

field is exduded fiom coverage under the workers' compensation scheme but is 

regulated under regular traffic insurance plans.= However, if travel is speafically 

provided for the employee, then the injury will be covered under compensation 

benefitç for the same reason provided in comrnon law? 

An employee who is assaulted by third perçons while engaged in the 

performance of his duties is generdy covered under the compensation system of 

mos t civil law statestm so the above-mentioned hijadcing theory might also apply 

in these countries with very little problem. 

In some civil law countrÎes, unfortunately, serious injuries arising out of 

employment as a result of cumulative deleterious effects of minor accidents are 

not recognized as work-related injuries? Therefore, coverage-may be refused 

for many occupational diseases - induding chronic backpain, diemical poisoning, 

or gradua1 loss of hearing - which might not even reveal their symptoms d e g  
the ~wedish Act on Work-Relnted Injuries of 1976, which covers not only injuries arïsuig in the 
course of employrnent, but also diseases caused by work: see C. Oldertz & E. Tidefelt, 
Compensationfor Personal fnjury in Swedm and other Counfries, (Stockholm- Jurisfôrlaget, 19881, at 
p.33. But there are &O very stringent regulations, such as articles in Chapter 11 of the National 
Insurance Act of Norway, which strictly prescribes that only the injury sustained when employee 
is "at work at his place of work during working hous" wiU be covered- See A. Kjsnstad, 
Nomegiàn Social Luw, (Oslo: U~versitetsforlaget AS, 1987), at p.175. 

m ~ e e  G. Perrin, "Occupational Risk and Sadd Seçuity" supra no te 247, at p.9. 
379 Germany: RVO 5 636; Austria: ASVG 5 333, par.3. Generally, see J- G. FIeming, "Tort 

Liability for Work Injury", supra note 273, at p.9. 

=Chapter 11 of the Nafiomf Immnce  Act of Nomay seerns to exdude from coverage aU 
accidents occuring while the employee is on his way to or from work See A. Kjmstad, supra note 
311; G. Perrin asserts that Denmark, Mauritius, Philippines and Seychelles also refuse to cover 
commuting injuries: see G. Perrin, supra note 247, at p.10. 

3.31 See supra note 316, also adopted by Italy, Malta, Pottugal and Turkey: see G. Perrin, 
supra note 247, at p.10,n.37. 

Tuch as in Nonvay, see k Kjmstad, nrpm note 377. at p. 176. 
383 Eg., Chapter 11 of the National Insurance Act of Norway: see A. Kjsnstad, supra note 

377, at p.176. 



emplo yment though they are easily aroused in the aviation indus try .= 

iii) Employee's Contributory Negligence 

a. Introduction 

Mere negligence or carelessness on the part of the employee which causes 

or conhibutes to her work-rdated injury or death does not necessarily deprive 

her of the right to daim benefits unless it is expressly exduded in the compensation 

statutes. It would rarely be so e ~ d u d e d , ~  however, since the compensation 

system is designed to replace burdensome litigation and is mainly remedial in 

nature. Generally, no proof of fault by either party is required. 

Further, only negligent acts serious enough to cowtitute w i W  misconduct 

or gross negligence will affect the employee's eligibility for compensation, a 

category restricted to w W  disobedience to a prohibition which is known and 

understood: such as the pilot's wiIlfui or deliberate failure to follow safety 

regulations. Another typical example would be suicide,= but sometimes even 

self-inflicted injury and suicide is compensable upon proof that such willful 

behaviôr is a direct result of work-related mental i l l n e ~ s . ~ ~ ~  

Inattention, impmdence, or error of judgment in emergency situations which 

arise during the performance of duties will usually not bar a daim for compensation 

in aviation activities, irrespective of how high the degree of professional ski11 

required with respect to the disastrous consequences of thiç neglect or mistake? 

This d e  offers substantive protection to the employee working with inaeasingly 

= ~ e e  LO, Soctàl and Labour Problems in Civil Aoulhon, Report, supra note ï7, at pp.49-51. 
38s See: (Great Britain) Harris v. AsçoCiOfed Portland Cernent Manufactures Ltd., [1939] AC. 

71; (Canada) Decision No. 114, B.C, (1975) 2 Worker's Compensation Reporter 85; (US) United 
Employers Canralty Co. v. Bark, 148 S W 2 d  260 çTex.civ.app., 1941). Khszliri v. Industrial Corn. of 
Ohio, 182 N.E. 809 (Sup.Ct.Ohio, 1932), Webb v. Nezu Mexico Pub.Co., 141 P.2d 333 (Sup.Ct.NM. 
1943), Radermcher v. St. Paul C.&Co., 8 N.W.2d 466 (Sup.CtMïnn.,l943), Union Colliéry Co. v. 
lnditstrial Corn., 132 N.E. 200 (Sup.CtlIl.,l9U). 

= ~ e e  McDonald v. Atlantic Steel Co., 210 S.E.îci 344 (Ga. App. 1974). 

T e e  Delmuare Tire Cenfer v. Fox, 401 k 2 d  97 (Sup.Ct.Del.1979) (the employee commïtted 
suicide because of the pain he suffered from a disabhg injury at work) 

ja$ee Taylor v. Alidnir Limited., (1976) IRLR 420 (Bristow, J.), a f d  (1978) lRLR 82 (C.A.). 



perplexïng and marnmoth industrial mechariisms. In modem civil aviation, poor 

piloting is likely to be jointly caused by inadequate trainingf faulty judgment 

under anxiety or pressure, and even aKcraft design, such as the ergonomie defects 

inherent in the operational character of an airaaft, etc., which are intertwined in 

a diain of causation; thus, it wodd be unfair to cast the burden wholly upon the 

final link in this diain. A fatal crash could initially arise from the employee's 

gross negligence - an inadvertent activation of the autopilot takeoff/go-around 

lever beneath the throttle - which ultimately results in disaster because the pilot 

never received the proper training to disengage this (negligently-abivated) TOGA 

mode, or because an error in judgment is made impul~ively.~ Surdy the pilot's 

own negligence contributes to the acadent, but since the accident results from 

the cumulative effects of many 0th- convoluted elernents which are out of the 

pilot's control, it would be unfair to thus deprive the pilot of his right to a daim; 

and even according to an apportionment mode, the ecmomic efficiency of the 

compensation system will suffer, for the cost of investigating the amount of 

contribution from each related cause would far exceed the amourit of the claim. 

b. Intoxication 

According to a study conducted by the US National Transportation Safety 

Board;% a major proportion of aviation accidents are caused at least partially by 

the "alcohol impairment of pi10 t[s] Undoub tedly, intoxication generates grea ter 

obstacles in piloting an aircraft than in maneuvering other transport vehides, for 

the aircraft's complexity and vulnerability requires sharper motor coordination 

JBg~ee "Pilot, A300 Systems Cikd in Nagoya Crash", Av-WkL Space Tech. July 29,1996, 
at pp. 36-7. 

3"0~omptroUer General 's Report to the Congres, Stronger FAA Requirements Nedeà to 
1dentifL and Reduce Alcohol LCse Among Cioilian Pdofs, ated kom D. U. Scofidd, "Knowing When to 
Say When: Federal Regdation of AkohoL Consumption by Air Pilots" (1992) 57 JAir L. & Comm. 

937, at pp.941-2- 

3311d. The National Transportation Safety Board found in its report that between 1965 and 
1975, there are 485 aviation accidents caused at least partiaiiy by the pilot's intoxication, and 430 

of them are fatal. 



and mentai reaction time; almost all  aviation regdations around the world prohibit 

pilothg whde int~xicated:~ and some have even criminalized the act of drinking 

and flying?' Would the injury caused by intoxication of a pilot or another crew 

member be barred from workers' compensation? There ïs some judicial support 

for the proposition that since the employee is intoxicated, he is incapable of 

performing his duties and is in fact outside the scope of employment, thus injuries 

sustained therefrom shall not be conceived as arising out of employment? Yet 

in other jurisdictiom, the daim for compensation is not barred due to the mere 

fact of the ernployee's intoxication, unless such is the proximatdg5 or sole3% cause 

of subsequent injuries. From the latter point of view, if the intoxication did not 
392 E-g., 5 91.17 (a) of the US Federal Aviation Regulations provides that "[nlo person may 

act or attemp t to act as a aewmember of a civil airaaft - (1) Within 8 hours after the 
consump tion of any alcohol beverage; (2) Whiie under the influence of alcohol; (3) While using 
any drug that affects the person's faculties in any way contrary to safety; or (4) While having .O4 

percent by weight or more alcohol in the blood." See 14 C3.R 5 91.17 (1990). 

'=E.~., 18 U.S.C. 5 342: "Whoever operates or directs the operation of a common carrier 
while under the influence of alcohol or any controiled substance.-- shaU be imprisoned not more 
than fifteen years or fined under this title." 

394 See Svoboda v. Wyoming State Treasurer, etc., 599 P2d 1342 (Sup-Ct. Wyo. 1979) ("[Tlhe 
claimants ..-have been outside the scope of th& employment at the time of the accident in that 
they were either intoxicated or were not in pursuit of the duties of their employment"); Ridzard v. 
George Noland Drilling Co., 331 P.2d 836 (SupCt. Wyo. 1958)("[A] daimant in an advanced state of 
iztoxication may abandon his employment by making himself incapable of engaging his 
duties."); Smith Brothers v. Dependents of Bob Cleveland, 126 So. 2d 519 (Sup-CtMiss. 1961) 
("[~ntoxication is ari alfirmative defense with the burden of proof upon the employer pleading 
it"); Hopkins v. Divem@d Steel Semices, 452 %.2d 144 (Fla.App. 1984); for a Canadian decision, see 

Decision No. 169/87, Ont 1987, WCAT. 

%sec Beauchesne v. D d  London b Co., 375 A2d 920 (Sup.Ct.R.I.1977) ("Where daimant 
sustained disabhg injuries as a resuit of fail from plant window after he became intoxicated at 
plant Quistmas party held during period usualiy reserved for work and for which employees 
were usuaily paid ... could find a nexus between injury and employment"); Smith v. Workers' 
Compensation Appeak Bd., 176 CalXpk 843 (CalApp.1981) ("[Elniployer is required to establish 
that intoxication is a proxîmate cause or substantiai hctor in bringing about an acadent resuitirig 
in death in order to meet burden of prwf necessary to establish an intoxication defense.") 

336 See Opdyke v. Automobile Club of New York, Inc., 460 N.Y.S.2d 192 (N.Y.app.div.1983) 
("[The] automobile acadent which caused employee's death ..- may have been occasioned by 
mu1 tiple factors, conclusion that intoxication was not sole cause of accident was supported by 
substantid evidence and, therefore, employer couid not avoid liability on theory that employee's 
intoxication was sole cause of injury"), Hamy v. Allied C h i c a l  Corp., 380 N.Y.2d 809 
(N.Y.app.div.1976) and Mikolajayk v. N. Y.Stafe Dept-of Tramp., 380 N.Y.îd 809 
(N.Y.app.div.1976); for a Canadian court decision, see Decison No.124, B.C., (1975) 2Workers' 
Compensation Reporter 118- 



render the pilot incapable of working, then his recovery will be granted? even 

though this self-destructive behavior did to a certain extent contribute to the 

Before we can identify the best answer to this question, one must first bear 

in mind that it involves a c l a h  based on workersf compensation statutes, ather 

than on civil tort, so fault or negligence by the ernployee will not deprive him of 

eligibility unless it has reached the extent of willful misconduct; the fact that a 

certain blood-alcohol level is excessive under criminal law should not in itself 

constitute a forfeiture of benefitsf even though it might be conceived as negiigence 

per se under tort law as weU? Following the reasoning of a d  torts, it is still 

only harm that falls within the scope of nsk contemplated by the statutes for 

which a tortfeasor is fiable, and it would be hard to argue that the statutory 

prohibition on drinking and Bying is intended to protect the interests of the 

employer or the public authorities who are in control of the industrial accident? 

The only relevant consideration is whether such a bIwd-alcohol level is suffiaently 

elevated to practically hinder the pilot from engaging in his duties, and 

consequently bring him outside the scope of employment. According to medical 

specialists~" a level as low as .25% BAC (blood-alcohol content) wiIi impair the 
397 E g ,  inMikolajczyk v. N.Y.State Dept-of Tramp., supra, even though the claimant's body 

contained .19% of blood dcohol, he stili drove three miles to his place of employment and 
worked a full eight hour day after sleeping for three hours during the morning of the day he died 
in a car accident, so it is conceived that the fatal accident was not caused solely by tris 
intoxication. 

398 Logically, an illegal act committed by the employee which contriiutes to the work- 
related accident is no different in nature from other kinds of fault, though it has been 
criminalized because of certain poiicy considerations, which should not, in itself, bar recovery of 
compensation. See also T. G. Ison, supra note 332, at p. 67, on the contrary, some US decisions 
have adopted a more s h g e n t  proposition asserting that compensation recovery will be barred 
where the injury was caused by the employee's violation of the law, see Carey v. Elecfric Mut. 
Liability Ins. Co., 500 F-Supp. 1227 (W.D.Pa 1980)(the employee who violated traffic niles when 
perfonning his delivery duty was held to be outside the course of his employment), and Reynolds 
v. Masick, 453 N.Y.S.2d 165 (N.Y.App. 1982) (violation of traffic des). Other courts have held 
that any type of misconduct, induding violations of the law, must be the p r o m a t e  cause of 
harm before it wiU bar recovery: see Dane Trucking Co. v. Elkins, 529 N.E.2d 117 (Ind-App. 1988). 

399 Eg., Gorris v. Scott, (1874) L-R 9Ex. 125. 

'*Sec J.G.Modeil k J.M.Mountz, "DrinlPng and flying-The Problem of Aicohol Use by 
Pilots", (1990) 323 NewEng-J-Med. 455, at p.456, also D. U. Scofield, supra note 390, at pp.945-6. 



exercise of "recently-leamed, cornplex, and finely-tuned skills" as well as visual 

perception. A moderate dose of alcohol may be tolerable when found in the 

ordinary person, but in sharp contrast it creates serious defects in the pilot's 

ability to work: in the cockpit, his ability to perceive the aircraft's achial attitude 

and tracking is flawed, and a low BAC in the pilot may eventualiy result in loss 

of the skills necessary to maintain control in flight, such as reading instruments 

and navigational &arts, or maintaining awareness of traffic on the air route."' 

From a dinical point of view, it seems that a very low BAC suffices to render the 

pilot tedinically incapable of engaghg in his duties; however, if in fact an  

intoxicated pilot is still able to (and does) perform his work as ~ s u a l , ~  then 

objectively, he is also exposed to the usual potential risks of his employment. In 

this case, it would be hard to justify the deprivation of his right to claim by 

asserting that he is (dinically) outside the ambit of employment when the accident 

occurs, and it would be even harder to ever say that under the circumstances the 

pilot's intoxication was the sole cause of the accident, notwithstanding that it 

might have really contributed to the extent of impairing vision or the central 

nervous system. 

c. Effects of Conhibutory Negligence 

Unlike tort law, there is no principle of apportionment for contributory 

negligence in the workers' compensation ~ c h e r n e . ~  In this latter system, once 

the employee is found to be in w i W  misconduct, he is barred from receiving 

any benefit; conversely, if  a daim is not barred, he is paid in full irrespective of 

whether his negligence in fact contributed to the cause of injury. However, the 

employee's contributory negligence might reduce the tort Liability of a non- 

employer tortfeasor, which will deteriorate in different ways the compensation 

402 For a Canadian decision, see: Decision No.124, B-C., supra note 396; see also the US 
decision in Ha- v. Allied Chmical Corp., supra note 396. The Ciml Aeronaritics Lmu of Japan 
adopts simiIar approach, prescribing in Artide 70 that "[nlo flight aew of an aircraft s h d  engage 
in the air navigation service while he is under the influence of drink or dmgs or other chetnicals 
to stich an extent as to make him unable fo maintain normal aircraft operation [emphasis added]." 

T. G. Ison, supra note 332, at p. 65. 



generally paid by the carrier (eg. ,  employer or indusMa1 admini~tration)~ and 

eventually affect any reimbursement he could have expected from the subrogator. 

Most doctrinal writings tend not to premise that the employee performs 

work that is beyond the scope of employment if he negligently deviates from the 

relevant instructions, authorization, or safe ty regulations, unless his acts t d y  

created or contributed a risk which is remote in nature to the employment. For 

example, if an oil-filling mechanic attempted to light a cigarette near his f i h g  

station and cowequently ignited gas escaping from an unlit blow-pipe, he has 

probably violated safety regulations although he did not create a risk which is 

remote to his employment, for a gas explosion near the f i lhg unit is always a 

potential risk? In some cases of plane crash, when the pilot intentionaliy departed 

from the usual and customary method of operating airaaft while transporting 

passengers - voluntarily engaging in stunt or aaobatic flying to gratlfy his desire 

for extraordinary thrill - or when he has neither a piloting or aircraft licence, 

evidently violahg compuisory statutes, that pilot is considered to have subjected 

himself to great and needless peril which is not incidental to empl~yment ;~  yet 

such situations are more likely to arise in private or local aviation activities and 

are expected to be relatively rare in modern international avil aviation. 

E. Injuries Covered 

'M?here a.re three solutions to this problem: first, once the benefit which the employee 
received has exceeded his expected recovery in tort daim after apportionment, then he cannot 
daim any reimbursement from the subrogator, which is cded the "absolute theory;" under the 
second model, the "differential theory," the employee can stiil recover his damage in full. in hiç 
reimbursement from the compensating carrier he simply subtracts the benefits he has received, 
and leaves the subrogator with ody  the residue. The final "relative theory" mode1 is to further 
apportion between the employee and the subrogator for the tort claim, whidi has already been 
apportioned in accordance with the employee's negligence. See J. G. Fleming, "Tort Liabiiity for 
Work Injury", supranote 273, at pp.21-2 Bridy,  in both the "absolute theory" and "relative 
theory" modek, contributory negligence wiU eventually affect the remedies received by the 

4 s  See the British Social Security Commissioner decision R(I) 2/63. 
406 Sheboygan Ainuays Inc. v. Ind. Cornm. inpa note 425, at 180-1, Datin v. Vale, [1931] 

U.S.Av.Rp tr 175 (Pa.Dept.of Labor & Industry) (stunt or aaobatic flying), and Bugh v. Employers' 
Reinsztrance Corp., 63 F.2d 36 (5th Cir,l933)(oil-wd manager without pilot's licence driving 
unlicenced plane). 



There is no significant difference between injuries recoverable in international 

air transport and those in other industries which employ wage-laborers with 

respect to workers' compensation. Furthexmore, since detailed methods of granting 

compensation benefits rnight Vary widely between jwdictions, it seems useless 

or unnecessary to embark upon a thorough survey of them. Of immediate interest 

is the common nature and principles underlying the scale of ben&& under workers' 

compensation laws, providing a usehil reference for a future unified regime of 

airline labor Iaw and helping to elucidate its differences with respect to other 

Originally, w-hen the workers' compensation system was merely a speaal 

type of acadent-compensation regime emerging from a v i l  tort law to spare workers 

from the burden of proving fault or breach of duty by the employer, its allowance 

for compensable amounts was sometimes M t e d  to no more than one-half of an 

employee's average eaniings? This result appears inevitably from the presumed 

quid pro quo for a less cumbersome and cheaper compensation process created by 

political compromise, or in more "positive" parlance, for the sharing of industrial 

risk behveen employers and empl~yees.*~ Though modem workers' compensation 

systems have been integrated into soual insurance schemes, thereby abolishing 

almos t every trace of civil liability and becorning jointly-financed and operated 

by public authorities, the applicable levels of compensation remain somewhat 

w a t i ~ f a c t o r y , ~  compared to those found in tort or alternative tort-based regimes 
107 E.g. s-l(1) the Workmen's Compensation Acf 1897 of Great Britain, 60-1 Vict, c-37; and this 

amount was still subject to a statutory maximum off 300 a year. So generdy, under the WCA 
1897, apart from the case of death (the dependents could claini a smaii lump sum), the employer 
undertook the compensation at a lump sum of three years annual earnings in the form of weekiy 
payment, not exceeding the statutory maximum amount to the victim. For a short history of the 
transformation of the British industnal benefits see A. 1- Ogus & E.M. Barendt, supra note 335, at 

pp.25û-53. 

-"A prime purpose of the [Workers' Compensation] Act is to provide residents of the 
[jurisdiction] ... with a practid and expediheus remedy for their industrial acadents and to place on 
[the juriçdiction's] .-.ernployers a limited and déferminate tiah7ify [emphasis added]:" see Cardilto v. 
Liberfy Mufual Co., 330 U.S.469 (1947) at 476, also P. Cane, supra note 309, at p.2ïi. 

«)9 According to the Social Insurance and Aitied Services Report by Sir William Beveridge 
(Beveridge Report), in Great Britain the maximum Mt of compensation benefit had only 
reached seven-eighths of lost eamings in some cases by 1940; a t e d  from P. Cane, id., n.6. 



of liability which are basicaliy intended to allocate or redistribute loss by 

compensating the victim as fully (appropnately) as possible?" Due to the overall 

purpose of the system as identified in the above section, compensation benefits 

are usually confined to personal injuries41' and d u d e  property damage. 

Workers' compensation benefits are commonly divided into two main 

categories, viz. monetary payments as indemnity and medical aid. In cases of 

non-fatal injury, a monetary payment as indemnity is designed to compensate 

the victim for wages lost due to the disability sustained. As in the tort daim, 

these wage earnings are measured by referring to the victim's current rate of 

employment income. However, unless otherwise provided by s t a t ~ t e ~ ~ ~  there is 

no compensation for expectation losses, such as the loss of opportunity for future 

promotion, and the benefits do not take into account the actual eamings that a 

victim might have been able to accumulate at the t h e  of acadent (as tort remedies 

generally do)?" Therefore, if the victim held more than one job, only the wage 

rate for the employment in which he was engaged while the injury occurred is 

used as a basis in caldating benefits. Furthermore, it is common for compensation 

laws to prescribe a maximum amount for the rate of gross average earnings as a 

reference to calculate periodic payments of ~ornpensation:'~ so unlike the remedy 

provided in civil tort actions, there is often a ceiling for the benefit daim. In fatal 

injury cases, this restriction is even more severe: aside from a prescribed maximum 

"'~F.v. Heuston & RABuckley, Salmond and Heuston on the Lmo ofTorfs, 12th 
ed(London:Sweet & Maxwell, 1992), at p.9. 

"'sec J. G. Fleming, "Tort Liability for Work Injury", supra note 273, at p.10. 
'%ch statutory stipulations are rare, though they may generaily exist when the victim is 

a learner or apprentice at the time of the acadent An adjusment of his wage rate would be 
necessary to reflect his actual 10s of eaming capaaty and to promote overall social policy in the 
protection of minors- A good example can be found in the Indrcstrurl Accidenfs and Occupational 
Diseases Acf of Québec (RSQ, c. A-3.003, S. 80), which refers to the l o s  of anticipated employment 
incone for student workers at the end of their studies and over the age of 21 to upgtade the 
monetary payment 

'*E.~., the Workeri Cornpensation Act of Ontario, RÇO 1980, c. 539, S. 43(3). 
414 A graphic example, in New Brunswick, is that if the worker srufers a total l o s  of 

earnings for more than two years from the date of injury, the level of compensation will be 
limiteci to less than 50°h of the gros average earnings. See the Workers' Co'f~pensation Act of New 
Brunswick, RSNB 1973, C.W-13, S. 38.2(3). As for US compensation laws, see S. A. Riesenfdd & 

R. C. Maxwell, supra note 309. 



on the rate of gross average wage losses suffered by the worker:" there can also 

be a maximum payment period? Compensation for death will of course include 

the costs of the funeral (burial or cremation)~'' payable to the victim's estate; 

however, Like other heads of monetary payment, it might be subject to statutory 

limitation. 

Medicd aid could be provided wholly through institutional medicd and 

nursing servicesi" or, when such is unavailable or inaccessible, through financial 

support of the vida's medical e~penses?~ In general, though there might exist 

"A good example is found m Section 17(3) of the Workers' Compeff~~lfion Act of British 
Columbia, which provides that: "(a) where the dependents are widow or widower and one child, 
a monthly payment of a sum that, when combined with federal benefits payable to or for those 
dependents, would epa185% of the rnonthly rafe ofcompensation under th& Part t k t  would have been 
payable if the deceased worker had, at the date of death, sustained a permanent total disabiiity, 
subject to the minimum set out in paragraph (g); ... (c) where the dependent is a widow or 
widower who, at the date of death of the worker, is 50 years of age or over, or is an invalid 
spouse, a monthiy payment of a sum that, when combined with federal benefik payable to or for 
that dependent, would eqrral60% of the monthly rate of compensation under this Part that would haue 
been payable if the deceased worker had, at the date of death, suçtained a permanent totai 
disability, but the monthly payments shall not be les than $234.36; (d) where the dependent at 
the date of death is a widow or widower who is not an invalid and is under the age of 40 years, 
and there are no dependent children, a capifal sum of S 10,000, of which o1,OUO shall be payable 
immediately and the rernaining $9,000 shalf be payable at the lime the board determines; but the 
paymentshail not, except at the request of the dependent, be delayed beyond 6 months after the 
date of death of the worker [emphasis added]." See Worker's Compensation Board of British 
Columbia, Worketu' Compensation Reporfer, Vol. IO No.1-3 Jan-Jun 1994, at pp5Q-S. 

416 According to k H. Reede, after six or seven years the payments will cease in thirty-one 
US states: see k H. Reede, infra note 423. 

117 E-g., in most of the Commonwealth countries. See T. G- Ison, supra note 332, at pp.115-6 
and E. 1. Sykes & H. 1. Glasbeek, supra note 332, at p. 227. Funeral benefik usuaUy indude the 
transportation cost or other incidental experses. 

"8Ln countries where the medical service or heaith care system is wd-developed, for 
example, in Canada, the institutional medical aid generaiiy indudes hospital services, operative 
treatments and convalescence, office visits to doctors, and the provision of dmgs and medical 
appliances or apparatus b t  may assist the treatment. For detaiis on the methods of provision of 
medical aid in Canada, see T. G. Ison, supra note 332, at pp.73-4. Even under the institutional 
type of medical aid, there could stiü be additional expenses accompanying the treatment, such as 
traveling expenses, or the hiring of pesonal assistance which is required by serious injury, or 
even the unusuai requirement of dothing due to the nature of disablement; in such cases 

aliowance or reirnbufsement in monetary form is permitted. 
4 19 Such as in New South Waies and Queensland, Australia, where the compensation laws 

provide that benefits are payable in monetary fomi when the worker is injured and medical 
treatment is reasonabIy necessary and appropriate. See N.S.W. S. lO(1) and Qld- S. 14D(1) and 
Hutton v. Donnan Long 6 Co. Ltd. (1932), 32 SJL(N.S.W.) 321; detail in E. 1. Sykes & H. J. 



differences in the amounts recovered, monetary payments in any system are 

s i d a s  in nature. Yet the medical aid provision, which distinguishes workers' 

compensation from all other sources of redemption, is independent from other 

fonns of benefits (e-g., monetary payments), especiaily in those couritries where it 

has already been merged into the national social insurance system, such that 

medical aid is only one of the institutions delivering social services directly to the 

victim. 

In prinuple, therefore, workers' compensation will redeern material losses 

only, not induding special personai damages such as pain and suffering or other 

non-material injuries which are generally recognized in civil tort Law?' It has 

been suggested that this result flows naturally from the overall purpose of 

establishing a system of compensation, i-e., the pursuit of industrial p e a c e -  The 

exclusion of personal non-material damages is thus exchanged for an efficient, 

no-fault based indemnity; following the same rationale, unlike property damage 

which is conceived to be outside the scope of this comprornise,~ persona1 non- 

material damage is exduded from recoverable benefits and also immune from 

additional tort claims. In calculating the amount of benefits paid only, those 

received under the compensation system w u  undoubtediy be lower than the 

compensation ganted in civil tort actiow. For example, recoverable benefits for 

death will usually encompass only the estimated loss of the victim's productive 

capacity during a certain (s tatutorily-prescribed) period when he would otherwise 

have continued working and will bear solely upon the dependents of the 

deceasedtu so there is at least one major difference in compensation for the pain 

Glasbeek, supra note 332, at pp.245-252 
420 See: France: art. 466 of Code Sécureté Sociale; Germany: judgment of BVerG8 mov. 

1972: 1973 NJW 502; Japan: #f $ ~ # l ~ \ ~ I E i ~  -h B%Z/b&E$J& : E ~ Z - k b ~ ~ ~ -  
E(Judgment of the Saiko Saibansho (Supreme Court), 3d div.: 19 Apr. 1983: 37 3 minji 321); US. : 
Landry v. Arne Flow Mzlls, 211 P.2d 512 (Sup.CtOkl.1949) 

UI J. G. Fieming, supra note 273, at p.10. 

cn Most of the compensation statutes in the world speak only of personal injuries, 
disablement, death, or dommage cotporet- See J. G- FIeming, id., at p.ll,n.46. 

423 Sec A. K. Reede, Adeqicacy of Workmen's Compensation, (Cambridge: Harvard University 
Press, 1947), pp.66-7; a very detailed calculation table on death benefits is also provided at 
pp.68-72 



and suffering of near relatives compared with the tort daim; moreover, under 

certain laws, actual wage losses are not entirely recoverable, the duration of 

benefits may even be lunited to a shorter period, or the payment may be subjed 

to a statutory-prescribed maximum amount, regardless of the actuai need or 

duration of dependency for the survivors. 

2.3.3 Conflict of National Workers' Compensation Laws 

A. Introduction 

A variety of theories in the conflict of workers' compensation laws arises 

from various approaches toward the characterization of the system itself. As 

mentioned above, some jurispmdence suggests that the system is mainly a 

convenient and efficient substitute for the general regime of civil tort liability 

covering industrial injury, and it is therefore diaracterized as a speual brandi of 

tort law. Considering the basis on which the employment status is created and 

the elective instibtions provided in other systems, however, one can hardly deny 

that the benefits belong to a part of the employer's contractual obligation. Yet 

another view emphasizes the ordre public charactes of the system, which is thus 

deemed to have an unbreakable relationship with obligatory social insurance 

regdations of the state's public law statutes; some writers have even presumed 

the system to be a pecuüar legal scherne of social Visurance. The confiict theories 

discussed below are products of the dispute over characterization of the 

compensation institution. 

The conflict of compensation laws is generally prescribed by ceaain conditions 

due to the nature of workers' compensation statutes. First, because it is practically 

impossible for the competent court to execute foreign workers' compensation 

laws in the forum, nearly every plaintiff is actually seekhg an application of the 

[exfiri, notwithstanding the conneding factor which is nominally argued; therefore, 

the gravity of the lex fori inevitably influences the judicial state of mind. Second, 

since each compensation law has its own conditions of entitlement which are 



compulsory and not subject to contractual terms? the ambit of the partiesf 

autonomy is also seriously circumscribed. 

B. Theories of the Conflict of National Workers' Compensation Laws 

i) Theories Adopted in US Courts 

Confiïct scenarios are created not only by air travel between US and foreign 

soil, but also by the injury or death of an airline crew member which occurs 

during the course of employment spanning over two or more US states, a s  in 

most interstate transport industries, because there is no federal legislation on the 

subject of compensating airline employees for injuries sustained in the course of 

employment?' In addition, the applicable state legislation on workersf 

compensation varies in procedure as weli as in  substance,^ resulting in the 

possibility that two or more statutes may purport to govern a particular incident. 

a4"~orkmen's compensation legislation ra t s  upon the idea of status, not upon that of 
implied contract; that is, upon the conception that the injured workman is entitled to 
compensation for an injury sustained in the service of an industry to whose operation he 
contributes his work as the owner contributes his capit al... The Liability is based, not upon any 
act or omission of the employer, but upon the existence of the relationship which the employee 
bears to the employment (per Sutherland, J.)." See Cudahy Co. v. Parrarnore, 263 U S .  418 (1923), a t  
423. 

U5 See Sheboygan Ainvtzys Inc. v. Ind. Cornm. 245 N.W. 178 (SupCt. Wis. 1932) at 182 ("It 
does no t appear that eitlzer Congress or the Department of Commerce has adopfed any rule as t O the 
compensation of injured emplcyees, or the relative nghts and obligations of employees and mployers in 
cases of inju y to theformer while mgaged in the employment. As those subjects do not necessary 
require a general system or uniformity of regdation, the power of Congress in relation to them is 
not exclusive, and consequently the statw may a d  unIfin their respective junsdictions until Congress 
does act and thus by the exercise of ifs  authonly overrrIdes al1 conflicting state legtslahon. Consequentfy, 
the state Workmens's Compensation Act is applicable to employees and employers who are 
engaged rnerely in intrastate aircraft navigation, if they are otherwise subject to its provisions. 
There is no reason to hoId the state Workmen's Compensation Act inappiicable to such an 
employee unless ai the time of the injury he was engaged in interstate commerce or in work so 
closely related thereto as to be a part thereof [emphasis added]"); R E. Roos, 'The ProbIem of 
Worhen 's  Compensation in Air Transportation" (1935) 6:2 J.Air L.1, at 2. 

%e workers' compensation laws of various states may differ in procedural matten, as 
some are mandatory and otherç are elective (see Section 2.23 E of thiç chapter), and in substantial 
matters such as the scope of coverage and the content of benefits. 



True choice of Iaw problems might not exist in the stricter institutional semerm 

because the relevant quasi-judiaal administrative agencies must always de termine 

compensation according to the lex fori, and because there exists no unified federd 

workers' compensation law;= from the employee's point of view, if his situation 

cornes within the terms of the available statutes, he can choose to ground his 
action on either one? Nevertheless, at the pragrnatic level, there are still many 

judicial precedents in which compensation was enforced under the statutes of a 

foreign state? 

Excepting Delaware, where the relevant legislation is expressly limited to 

accidents occurruig within state territorytu' virhidy every state provides for 

more than one connecting factor in determinhg compensation for out-of-state 

injuries, or exempts certain injuries occurring withui the jurisdiction from 

compensation, whereas some states simply fail to indude any provisions in their 

legislation regarding extraterritorial applicability- Various principles of the conflict 

of workers' compensation laws, adopted in statutes or by the courts, were briefly 
127 S. A. RiesenfeId & R C. Maxwd, supra note 309, at pp. 439-40. 

w d i k e  the maritime industry (Jones Act) or interstate railroad hansport (Federd 
Employers' Liability Act), in which the employee's daim is governed by federal legiçlation 
superseding the state workers' compensation law, and consequently f e d d  courts are able to 
operate the choice of law function when encountering settings with foreigri elements. See 
Rivadeneira v. SKIB A/S Snefonn, Skip A/S Bwgehw, 353 F-Supp. 1382 (SDNY, 1973) (choice 
be tween the Jones Act and the Norwegian Seaman's Act of 1953, Health Insurance Act of 1956 and 
Occupational Injuries Insirance Act of 1958); Su. Pac. v. Ind. Acc. Cornnr(l942) 120 P2d 880 (Cal. 2d 
1942). 

-H. F. Goodrich, Handbook of the Conflict oflnrrs, 4th ed by E. F. Soles (St Paul: West 

Publishing Co. 1964) at p.185. 
00 See Franzen v. E- 1. DrtPont De Nemortrs & Co., 146 F.2d 837 (36 Cir. 1944); Texas Pipe Line 

Co. v. Ware, 15 F. 2d 171 (8th Cu. 1926); Stepp v. Employersr Liatnlity Assur. Corp., 30 FSupp. 558 
(N.D.Tex. 1939); Lindberg v. Southm Casualty Co., 15 F.2d S4 (S.D.Tex 1926); Oleans Dredging Co. 
v. Frazie, 162 Su. 699 (Sup.Ct. Miss. 1935); for a g e n d  discussion of the enforcement of foreign 
compensation statutes, see J. L. Boren, Jr., 'Tnforcement in One Juriçdiction of Right to 
Compensation under Workmen's Compensation Act of Artother Jurisdiaton" (1953) 6 Vand. L. 
Rev. 744. For a decision concerning aviation acadents, see Kahle v. McDonnell Douglas, supra note 
351. 

U1~ev. Code of Delaware, Ch.90, A d ,  5 3193a ("This Act ..shaU apply to all acadents, 
occurring within thiç State, irrespective of the place where the contract of hiring was made, 
renewed or extended, and shaii not apply to any acadent ocamhg outside of this State"). 



sumrnarized in Section 181 of the Restatement (Second) of the Codict of Lawsta 

which described the scope of application for state workers' compensation statutes: 
A State of the United States may consistentiy with the requirement of due process 

award relief to a person under its workmen's compensation statute if 

(a) the person is injured in the State, or 

@) the employment is principaily located in the State, or 

(c) the employer supenrised the employee's activities from a place of business in the 

State, or 

(d) the State is that of the most significant relationship to the contxact of employment 

with respect to issue of workmen's compensation under the rules of Section 187-188 

and 196, or 

(e) the parties have agreed in the contract of employrnent or ofherwise that the right 

should be determined under the workmen's compensation act of the State, or 

(f) the State has some other reasonable relationship to the occurrence, the parties and 

the employment. 

For those who work on-board international flights over other sovereign 

jurisdictions, the courts might be M e r  cor&onted with the conflict of workers' 

compensation regulations or of civil tort laws between US states and foreign 

territories, and the jurispmdence provided by Section 181 of the Restatement 

may also be applied in such cases with international elements. We will hereinafter 

explore the theories underking each principle upheld by the jurisprudence with 

special regard to international air transport. 

Some workers' compensation statutes were designed primarily as regimes 

of cpaki-tortious liability replacing the institution of common law torts, imposing 

presumed fault onto the employer, and therefore the prinuple of lex loci delicti 

which has dominated the conflict of employer's tort liability for employee injuriesUJ 

will necessarily apply? Though a few judgmentsra reflecting their British 

U2~estatement of the Law (Second): Confikt of Laws, (StPaul: American Law Institute 
Publishers, 1971). 

U3~ee  Black Diamond Lurnbm Co. v. Smith, 76 S.W.2d 975 (Sup.Ct. 1934); Konsas City, 
Ft.S.&M.R.RCo. v. Becker, 53 S.W. 406 (Sup-Ct. Ark 1899);Alabama, G.S.RRCo. v. Carroll, 11 So. 

-'We believe that an indemnification action, such ... [as the workrnenvs compensation 
action] ... must be considered in the Light of the basic tort action fiom which it springs, and its 



p redecessor" applied this theoq restric tively, it was subsequently extended b y 

legislative amendment and jurispmdence to the point where it rnight even cover 

any industrial injury occurring within the state. Most statutes prescribe that the 

occurrence of injury in the state constitutes sufficient grounds for their 

applicationfa' since Section 181 of the Restatement asserts that it is based upon 

state interests - oherwise the state itself may have to care for the injured employee 

within its juri~diction.~ This theory has long been criticized as alien to the 

operation of enterprisefag especidy the transport industry. Its employees might 

traverse many states in the course of th& employment, and acadents might 

occur in many jurisdictions, thus creating great difficulties for the employer 

calcula ting his business c o s t ~ . ~ ~  

Lex loci conhach<s d e s  were erected in certain jurisdictions which conceived 
prosecution is to be determined by the law found to be applicable to the original tort action:" 
Kaùuk v. Thor P w e r  Tool Co., 245 NE-2d 596 (Iü Ct-App. 1969) at 598; see &O Miller v. Hirschbach 
Motor Lines, Inc., 714 S.W.îd 652 (Mo. App. 19û6), Powell v. Sappington, 495 So.2d 569 (Sup-Ct- Ala. 
1986) Nadeau v. Power Plant Eng. Co ., 337 P2d 313 (Sup-Ct. Ore- 1959); Union Bridge & Conshrtch'on 
Co. v. Indzlstrinl Comm., 122 N.E. 609 (Sup-Ct Ill. 1919). However, not aU statutes which expressly 
purport to substitute for tort liability adop t this principle; at Ieast not in Louisiana, where the 
mere fact that the injury occurred in its jurisdiction does not constitute a valid reason to justify its 
applicability. See Bradford ElectncLight Co. v. ]ennie M. Clapper, 286 US. 145 (U.S.Sup.Ct 1932) 

=sec ln re Adcan Mut. Liabilify Ins. Co., 102 N.E. 693 (Sup.J.Ct. Mass. 1913) and Lemietcc 
v. Boston 6 Maine R R, 106 N-E- 992 (Sup-J-Ct. Mass. 1914). 

U6 See infia note 492. 

-sec A. Carson, The Law of Workmen's Compensation, supra note 314, at pp.368-75. 

U8Echoing the Privity Cound judgment in Krzus v. Crow's Nest P a s  Coal Co, Ltd,, inpu 
no te 492, in which the court cynicdy held that "as the defendant ... [is] dead she never could 
become a burden on the public or private charity of this country," at 598. 

- ~ e e  F. E. Cowan, Ir., "Extraterritorial Application of Workmen's Compensation Law - 
A Suggested Solution, (1955) 33 Tex. L-Rev. 917, at p.918. 

-et such a managerial dif f idty seems to be outweighed by the protection of the 
employee and administrative considerations: see Lmmre,  Admr v. Northwcst Airlines, lnc-, infi 
note 515 ("The contention of the [airlinel ... that to apply the Washington statute would compel 
outside ernployers to comply with the compensation act of every state in whîch there might be 
residents in its employ, or to taice a chance on cornpliance with one in the gamble that it was the 
right one, must be met with the anmer that to do otherwise wouId compel [the employee] ... to 
try to relief first in the juriçdicction of Minnesota and upon failure there to try Ilhois and finally 
be forced back it rnight be on the State of Washington .... Furthermore, it would be no greater 
hardship on the [airiinel ... to compiy with the compensation acts of the various states than the 
hardship imposed on the State of Washington of enforcing the liabilities of foreign jurisdictions 
upon them," at 816) 



of workers' compensation as part of contractual liabilityIu1 such that the domain 

of the national workers' compensation law covers accidents occurring anywhere 

to employees hired under contract within the state;- as for the doctrine of autonomie 

de la volonté, or party autonomy, it is simply asserted that there is no reason why 

the parties' rights should not be fairly determined under the designated Iaw if 

they have agreed in the contact of employment or through other forms of consent 

that their rights should be governed under the workers' compensation statutes of 

a particular  tat te.^ These variations from the conflict of contract theory bear 

logical consequences on the avdab le "election" feature of a compensation 

system,- since the exercise of this optional function, containhg the consent of 

the parties in various foms, represents "an agreement irnpiied by the Iaw, of a 

class now coming to be called in the more modem nomenclature of the books 
r rr4# 'quasi-contract. The recognition of the parties' contractual stipulation also 

depends upon this elaboration; the jurisprudence has refuted the argument that 

this principle of free choice should be limited to the extent that it does not 

infringe on the state's fundamental public policy, e.g, that it should never deprive 
CI 1 Such as the WorkPn' Compensation Act of Louisiana State, which expressly prescribes 

that the Iaw is contractual in nature, and hence does not apply to any employer or employee 
unless, prior to the injury, they have expressly or implicitly elected it by agreement: La. Act 85 of 
1926,s Z [Dart's Stats. (1939) 5 43931. The jurisdiction therefore tends to assume that most 
contracts of employment executed in the state accept the provisions of the statutes. See McKane 

v. New Amsterdam Castralîy Co., supra note 262 . 
%e acts of Alabama (Code, 1928, Ch. 287,s 7540), Idaho (Code Anno., 1932, Vol. 3,s 

43-1003,43-1415,43-1087), Illinois (Smith-Hud Rev. St., 1933, Ch, 48, § 142), Kansas (1931 Suppl. 
to Rev. Stat., Ch.44, Act 5, § 44-506)' Kentucky (Carroll's Kentucky Stat., 1930, Ch. 137, § 4888), 
Maine (Rev. Stat. 1930, Ch 55,s 2, 11)' Missouri (Stat. Anno. Vol. 12, Ch.28, § 3310@)), Tennessee 
(Code, 1932, Ch. 43,s 6870)' Utah ( Rev. Stat. 1933, Tit. 42,s 42-1-52; the statutes has been partially 
updated in 1941) and Vermont (Gen. Laws, 1917,Qs 5ï70,5774) di provide tha t the formation of 
the contract of employment within the state is the only qualification for their application. See ais0 

R. E. Roos, supra note 425. 
443 See Rationale for 5 181 of the Restatement of the Law (Second): Conflict of Laws, supra 

note 432, at p. 538, and Duskin v. Pennsylvania-Central Airlines Corp., 167 F2d 727 (C-C.A. 6th, 
1948) at 730, also supra note 262 

'+'The rnethods of dection have been described in the above -Section 2.2.3.E of this 
chap ter. 

# Sec American Radintor Co. v. Rogge, 92 Au. 85 (Sup.Ct. N.J. 1914), at 86, also, Sheehan Pipe 
Line Consf. Co. v. State Industrial Comm'n. 3 P. 2d 199 (Sup-Ct. Okla. 1931). 



the employee of legitimate minimum state protection, though one can assume 

that the practice may differ for the applicability of compensation systems of 

foreign sovereignties:" "no violation of a right of contract can arise out of this 

[election], since it is by his own election that the Act and subsequent amendments 

are incorporated in his c~ntract."~' Some comecting factors, like the place of 

contract performance or locus executionis, were imported dong with the contracts 

theory but only as mutants of the proper Law theory, so there is no ment to 

discussing them separately. 

At first glance, it seems that either the lex loci conhachis or party autonomy 

is more likely than other c o ~ e c t i n g  factors to establish a genuine link between 

the injured employee and the applicable workers' compensation statute, because 

the contract of employment is an essential core from which all rights and obligations 

of the parties arise (as between the parties), yet there are several weaknesses to 

this argument. First, judicial precedent has already shown that the actual intent 

of the parties as to which workers' compensation law shall apply is generally not 

ascertainabte from the contractual provision done.#' In Duskin v. Pennsybania- 

Central Airlines Corporation" the contract of employment provided that a l l  rights 

and obligations of the parties should be govemed by Pennsylvania's law, induding 

its Workerç' Compensation Act. However, according to the designated compensation 

statutes, the employee was barred from claiming benefits because he was not a 

resident of that state. Under such circumstances, the court could only substitute 

the vague language of the parties with their own interpretation of what the 

"%ee Urda v. Pan Arnmmuzn World Ainuays, 4 Avi 17,293 (5th Cir. 1954). This case will be 
analysed in the foiiowing Section 233.C 

447 See Hopkins v. Matchless Metal Polish Co., infia. at 830. 
CU) Aside from the Driskin case, infra, see Banks v. Howlett Co., 102 AtL 822 (Sup-CL E. Con. 

1918) ("Although the contract ... was made in New York, it was one made with s p d c  reference 
to the rendition of service in Connecticut. It was made subsequent to the time of his original 
employment by the employer ... and wMe he was engaged in work thereunder .... Here was a 
substitution of a new contract for the old, .At had incorporated in it automaticdy the provisions 
for compensation in the case of injuries prescribed by our law," at 822-3); Hopkins v. Matchless 
Mefal Polùh Co., 121 Ait. 828 (Sup-Ct. E. Con, 1923), which adopted the same method of 
interpretation but resulted in the opposite conclusion. 

u9 Supra note 262, see also 2 Avi 14,594. 



parties might have intended to prescribe, and held that the parties' intention was 

to indude the conflict of Iaws d e s  of Pennsylvania, according to which the 

common law of the bcus delicti shall apply. This result was, however, considered 

a contravention of the parties' autonomy by the employer, who insisted that the 

stipulation was merely a measuring stick of liability and should be treated as 

such. Indeed, the Sixth Circuit conceded that in ail probability the employee 

"did not notice the difference between the contacts and may not even have read 

them."4M 

Another problem with the contracts theory is that in some situations the 

contract of employment is made through an employment agency, or by 

c~rres~ondence;~' under these ürcumstances the [ex loci con~uctus or even the 

locus executionis will have a very weak Luik with the ernployeerm especially when 

the latter is sent to work abroad, which is often the case for airlines recruiting 

their flying personnel from foreign bases of operations It has been argued that 

in such situations the law of the state where the worker reports for duq should 

govem instead? 

The Iaw of the place where the worker is regularly employed has graduaily 

been adopted by US jurisprudence as an auxiliarya or even unique connecting 

factorG5 to national workers' compensation statutes, under the influence of the 

overwhelming trend of "proper law" theory, which struggles to establish the 
4sa Id., at 14,598. 
%ee Leader Specialty Co. v. Uutpman, 152 N.E. 872 (ind. App, 1926), in which the offer of 

an employment contract was sent £rom indiana, the acceptance mailed from South Carolina, but 
the occupation perforrned in Georgia. 

' R ~  radical decision has held that when the conhact of employment was made over the 
phone between parties located in different states, the contract is deemed to be made at the place 
where acceptance was manifest, and in the case of an employment contract. the contract Ïs made 
where the ernployee was found at that tirne of formation. See Bundsen v. W.C-A. B. of State ofCal, 
195 Cal. Rptr. 10, at 12 

'UE. Rabei, nrpm note 309. at p.219. 

'Y~orkers' Compmsution Acts of Delaware, Maryland and Pennsylvania: see A. Larson, 
infia, 

'B~or&ers' Compensation Acts of Arizona, Colorado, New Mexico, Oregon, Utah, and 
West Virginia: see k Larson, srrpra note 314, at p377 5 87.11. 



"most significant relation~hip"~ or "most substantial comection" between a 

factual situation, i.e. the status of employment, and the applicable law. The 

rationale of this "proper law" theory is that the forum should no longer be bound 

by "idealistic" conflict of laws d e s ,  but instead be vested with full judiaal 

discretion in weighing national and foreign interests, espeàally in deciding the 

applicability of a statute which "rests upon the police power to regulate the 

status of employer and employee within the state?' 

To determine if the employee is regularly employed within the state, various 

factors are measured, such as: (1) the employer's place of business where the 

work is per formed; (2) t l e  emplo yee's domicile, where domes tic administrative 

bodies allegedly have the greatest interest in providing relief, or where the employer 

supervised the employee's activities from a place of business locaked within the 

(domicile) state, on the grounds that the cost of injury to the employee should be 

borne by the business which employs him therejG8 and (3) for the transport 

industry, the jurisdiction in which the employee perfomed the longest working 

hours can also serve as a useful reference. In some cases, the local employer 

who has already made installment payments to the national Commission for 

future hinding of benefits can legitimately expect an interest in its administration, 

whereas foreign employers who have not regularly paid into the national 
4% See the Rationale for 5 181 of the Restatement of the Law (Second): Conflict of Laws: 

"Workmen's compensation regdates the employment status. Therefore, relief should be 
obtainable under the workmen's compensation statutes of the State which h a  the most 
significant relationship to the emplo yrnent.. The state which has the most significant relationship 
to the contract of employment with the respect to the issue of workmen's compensation ... WU, 
of necessity, have a close relationship to the contract and thesefore a seasonable basis for giving 
the injured employee relieE under its workmen's compensation statutes," supra note 432, at p. 
538-9. 

*0cean Accident & Gumntee Corp. v. lndushial C m ,  257 P. 644 (Sup-Ct Asiz 1927), at 
282-3. 

'58''When a business is localized in a state there is nothing inconsistent with the p ~ c i p l e  
of the compensation Act in requiring the employer to compensate for injuries in a service 
incident to its conduct sus tained beyond the borders of the state," in Sfate ex rel. Lena Chambers v. 
District Court, 166 N.W. 185 (Sup.Ct, Minn. 1918) 

459 See Cleveland v. U.S. Printing tnk, Inc., 575 A2d 257 (COM. App. IWO), affd., 588 A. 2d 
194 (Sup.Ct. Conn. 1991) (''The nexus with [the junsdiction] .-. is based upon the circumstance 
that ... 35 lo 40 percent of his employment time was spent in making deliveries withiri or in driving 
through this state [emphasis added]," at 202) 

133 



Commission should not be entitied to benefit from that state's law? This 

measurement has proved to be even more substantial for flight personnel who as 

a matter of fact regularly spertd mos t of their working time on-board an aircraft 

flying swiftly over several different geographical locatiow at the time of the 

industrial acadent; under these circumstances the state of regisq of the aircraft, 

or the state above which the aircraft flew over, would be too remote or superfiaal 

to establish a significant attachment to s p e d c  compensation laws. Furthermore, 

the employment must be performed regularly rather than trançitorily; occaçiond 

or temporary out-of-state performance does not appear to constitute the most 

significant relationship with the working place. 

Employees of international airluies might be deprived of iheir right to daim 

under certain US statutes containing provisions that discriminate against non- 

resident alien dependen@' or exdude foreign accidents from coverage. However, 

if the non-resident alien employee is covered under a Treaty of Friendship, 

Commerce, and Navigation (hereinafter "FCN Treaty") between his native country 

and the US:662 which accords "national treatment in the application of laws and 

'%ee W M ~ '  Compensation Act of Utah, U.CA 1943,s 42-1-64, and United Airlines 
Transp. ~ b p .  et al. v. ULah Indrcsh.Ui2 Corn. et al., 2 Avi 14,268 (Sup. C t  Utah, 1946) at 14,271-2 

161 According to Larsen, only five US states expressly include non-resident fien 
dependents in their workers' compensation bene&, ten US states nave no provisions which 
make mention of th-, though they are generaliy constnied as givhg fdi and equal benefïts to 
non-resident alien dependents in the absence of any s p d c  restrictions. See A. Larson, sztpra 
note 314 at 552-3 and Madera Sugar Pine Co. v. lndrrstrial Acc. Comm'n., 262 US. 499 (US. Sup. Ct- 
1923). Five other US states expressly exdude non-resident &en dependents from any ben&&, 
w hile the remaining states may deaease the level of Mefits b y arbitrariIy cu tting ordinary 
awards, restricting possible beneficiaries, or dowing commutation to reduce lump sums. For a 
general discussion of the historical foundation for diçcriminatory treatrnent in US compensation 
laws, see J.H. Daffer, "The Effect of Federal Treaties on State Workmenrs Compensation Laws" 
(1959) 107 U. Pan. L.-R~v. 363 at pp- 366-7. 

462 Such treaties are often refened to as "commercial treaties" and may not necessariiy be 
known as Treaties of Friendship, Commerce, and Navigation (hereinafter "FCN Treaties"). The 
contents of an FCN Treaty might Vary from one to the other, but its pervading theme is the 
provision of national treahent to nationals of either state Party. This remains the modern 
preoccupation of FCN Treaties: pennitting the national of either party to enter the temtories of 
other state parties to carry on trade and engage in activities related to their investment; granting 
the right to nationals of either party of uninhibited travel within the territory of other state 
parties; guaranteeing fair treatment and safety; etc. For a general discussion of the FCN 
Treaties signed by the US, see R Wilson, "Postwar Commercial Treaties of the United States" 
(1949) 43 Am. J. Int81 L. 262; Hynning, "Treaty Law for the Private Practitioner" (1955) 23 U. Chi  
L. Rev. 36; and H. Walker, "Treaties for the Encouragement and Protection of Foreign 



regulatioris within the temtories of the other party that establish a pecuniary 

compensation or other benefit or service, on account of disease, injury or death 

arising out of and in the course of employment or due to the nature of 

employment,'m the discriminatory provision in a national compensation law 

would be unconstitutional in some jurisdictionP and the employee's benefkiaries 

who are non-residents of the forum would therefore remain eligible to daim the 

ii) Theories Adopted in the Courts of Other CounMes 

Tort theory, combined with the public interest underlying the workers' 

compensation system, creates a basis for the principle of lex loci deliciti or Iex loci 

injurine? The courts of some civil law countries like France, Belgium, and Italy 

accordingly apply the statutes of the place where industrial injury o c c ~ r s , ~  and 
Investment: Present United States Practice" (1956) 5 Am. J. Comp. L. 229 at pp. 230-1; as well as 
infra Chap ter 5 of this thesis. 

'% example is borrowed from Artide IV, Section 1 of the FCN Treaty between the US 
and Germany, 29 October 1954,7 U.S.T. & O-LA. 1839, T.I.A.S. No. 3593. 

464 See Antosz v. State Compensatiun Corn'r, 43 S.E.2d 397 (W. Vir. App. 1947), in which the 
tuorkers' 'compensation scheme of West Virginïa (5 15(a), Art- 4, Ch. 131, Act. W. Va. Leg.) 
providing that non-resident alien benefiaaries shaii not be compensated and that the 
commutation of period was unconstitutional because it vioIated a keaty between the US and 
Poland; see also Iannone v. Rado y Construction Corp., 141 N.Y. Supp- 2d 311 (N.Y. App. Div. 1955), 
which rendered that the discriminatory provision in the New York workers' compensation law 
tvas inconsisterit with the federal FCN Treaty with Italy (63 Stat. 2255, TJAS- No. 1965) and 
must give way to the superior nationai poiicy. 

'%e principle of l a  ion' delicti or lcr loci injuriae has been coditied in many avil  Law 
couritries and currently applies as a major conflict of torts rule, such as in Italy (Introductory 
Law to the Civil Code art.25(2)), Portugal (Civil Code art. 43, Thailand (Law of March 10,1939,S 
15) , Taiwan(Law Governing the Applicable Law to Civil Matters with Foreign Elernents; 
q&@@i83 & &9), and Japan(Horei; Ek@i artll(1)); it is also the dominant principle of the 
conflict of torts in the Netherlands since 1938: see the judgment of the Supreme Court of the 
Netherlands, HR, March 18,1938: 1939 NJ 69, also in R v. Rooij & M, V. Polak, infra note 469, at  
pp.138-9, and in Switzerland, though with some exceptions provided in other statutes, see P. 
Teraer & D. Dreyer, "Torts" in F. Dessemontet & T-Ansay, ed., Inhoducfion to Swiss Lmu, 
peventer: KIuwer Law & Taxation Publishers, 1983), at p.127. . 

'%ee the French court decision of kiutour c- Guiraud, Cour de Cass. 25 May 1948: 1948 
Recueil Daiioz 357, however, which applied the lex loci (Spanish law) irrespective of whether its 
requirement of proof of the employer's negligence is against the public poiicy of the forum; also, 
see the Belgian court decisions of Derissen c. Thiry et Soctété Lothringer Bergbamein, Cour de 
Cass. Belg. 21 Feb. 1907: 1909 RDP 952; Société Gérard et c. V. Monseur et consorts, Cour de 
Cass. Belg- 26 Nov. 1908: 1909 RDIP 953; Italian court decisions: App. Roma. 18 Aug. 1935: 1936 
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this approach has also been suggested by the International Labour 0fficeT7but 

the trend has gradudy undergone a reversal, at least in France, where a recent 

case abandoned this approach? 

The tendency to construct national compensation statutes as laws of securité 

et police in order to exercise jurisdiction over aU industrial injuries caused on 

domestic soi1 would be ~nderstandable,~~ considering that in the past tort remedies 

served as a private law supplement to criminal law, and only strict support of the 

temtorial  jurisdiction could guarantee the application of lex fori gravely concerned 

with the forum's public policy. Yet with respect to the pnvate parties of an 

employment contract, this rationale could fail to offer them any procedural 

in tere~t ;~"  for the occurrence of modem industrial injuries, such as bodily injury 

sus tained b y flight deck personnel (cabin crew) in an emergency landing, is not 

necessarily or directly linked to the fault of their employer, nor could the employer 

adjust his conduct under the circumstances to the law of the country in which he 

actsln How could it be possible for an airliner to predict where i ts  aircraft will 

Foro Ital. 1.159, ated from E. Rabel, supra note 309, at p. 217,n-14. 

467~ee the Answer to the Japaneçe Govemment (10th Çession, ht'l Labour Conference 
(1927) Report of the Directors, Vol2,99) Decennial Report (1937) 27; also E. Rabd, supra note 309, 

at p. 229,n.60 and infra chapter 6.- 
468 Gzri&e-Durisol c, La Protechice at autres., Cour Cassecrocide, 11 ,May 1962 1963 JDI 

m. A French employee was injured in Algeria when working for an Moroccan Company, and 
the French law of industrial accident (1898) applied. 

469 See the French court decision of Antiporrl c. Hersenffières, Cour de Cass. 26 May 1921: 
1921 RDIP 501, and the generai prinaple of private international law of the Netherlands ('?Dut& 
courts apply certain Dutch d e s  'autonomous~y', mainly in the field of social-economic law, such 
as...labour laws."); see R v. Rooij & M. V. Polak, PrÏuate International Law in the Netherlands, 
(Deventer: Kluwer Law and Taxation Publishers, 1987, at p.237. The approach is advocated also 
by 1. Szkzy ,  Conflict of L a m  in the Wstern, Socialisf and DeoeIoping CounLnés, (Leiden: 
A.W.Sijthoff, 1974), at p.143. 

rm As Professor Ehrenzweig points out, "the aeation of a general place of wrong rule 
w h .  supported not only the defendant's excuse, but ako the plaintiff's daim, was decisively 
promoted by this development," in A. A. Ehrenzweig, Conflicts in a Nutshell, 3rd ed.(St.Paul. West 
Publishing Co. 1974), at p.215. 

l n~ i cey  and Morris, The Conflicf cf laws, J. H. C. Morris, ed. 10 th ed.(LondoaSteve & 
Sons Ltd., 1980) Vol. 2 at p.932, and A. A. Ehrenzweig, "Enterprise Liability" infra note, at p.38. 
This argument appeared in Kuchinic v. McCrory, 222 Atl. 2d (Sup.Ct.Pa. 1967)regarding the 
accidental crash. 



crash? Furthermore, under most compensation systems, the employer cannot 

exonerate himself hom redeeming the injured employee with justified expectations 

at the tirne of his tortious act, as in the ordinary tor t  daim? 

The adoption of the lex loci contracfus in the choice of workers' compensation 

laws of many civil law courts reflects an approach which could be desaibed as 

the "homeward-trend," i.e., a visible preference over the lex fori. ïh is  approach is 

partly due to the continental interpretation of labor laws as both private and 

public in nature, as well as the fact that the majority opinion only recently 

ahandoned total objectivity and began to accept party autonomy in the sphere of 

choice of labor laws? The deasions of French courts referred to a repealed 

statu te of 1898:'~ while ~e lg ian '~  and some Italian courts476 have held that the lex 

fori was applicable if the contract of employment  was made within the domestic 

jurisdiction, irrespective of  the parties' nationality, the locus injuriae, or the place 

of  contract performance. French and Belgian decisiow even expliutly point out 

that it is in the forum's public interest to impose its own compensation laws to 
472 See Amen'can Banana Co. v. United Fruit Co., 213 U.S. 347 (U.SSup.Ct. 1909) ("mhe 

character of an act as iawful or unlawful must be detrmined wholly by the Law of the corrntq where the 
act is don ....[ F]or another jurïsdiction, if it should happen to lay hold of the actor, to treat hirn 
according to its own notions rather than fhose of the place where he did the act ... would be unjust 
[emphasis added]," at 356); A. k Ehrenzweig, '%terprise Liabiiity" in Kurt Lipstein, ed. 
Inf--ztiorzzl E n q c l q d i a  c f ~ ~ u r a t i v e  Law, (Tübingen: JCBMohr, 1980) VoLIiI (Pnvate 
International Law) (3.32, at p-18. 

'%egarding the historical development in Gennany, see Franz GiLIIÙUÇcheg, "Labour 
Contracts" in Kurt Lipsteîn, ed. Intemational Encyclopedk of Comparative Lm, (Tübingen: 
J.C.B.Mohr, 1980) Vol. III (Private International Law), Chap.28, at p.7, n.37,38; see generally P. E. 
Nygh, "The Reasonable Expectations of the Parties as  a Guide to the Choice of Law in Contract 
and in Tort", (1995) 251 Recueil de Cours 269, at pp.298-300. 

474 SeeSoc. des Bois africains c. Legrand, Cour d'Appel de Park, 16 Mar. 1925: 19 RDIP 348. 
Even in a subsequent decision, the Cour de Cassation hdd that since the contract of employment 
was conciuded with a French enterprise in France, French law shall apply, although the work 
was to be carried out in severai foreign countries: see Société Lautierfils c. leon Carton, Cour de 
Cass., 9 Nov. 1959: 1960 JDI 1û64, Efablissements Mar7iard c. Hakenberg, Cour de Cass., 1 Jul. 1964: 
1965 JDI 128; &O S.A. Expand A p p e  Noirec Delle Thuz7Iier, Cour d'Appel de Paris, 15 Mar. 197i: 
1972 JDI 312 

475 See Paul,- c. Sociéfé la Zurich, Tniunal tiv. de Mons, 30 May 1925: 1925 3 Pasicrisie Bel. 
121, in which the contract of employment was made in Belgium with a Belgian atizen who later 
suffered industria1 injuries when working in France. 

U 6 ~ p p .  Milano, 12 Dec 1930: 1932 Rivista 438. 



employment contracts made and executed within the domestic jurisdi~tion:~ or 

simply that a compensation law is by nature a "loi de police et de This 
effect can be traced from the French decision of Soc. Aym c. Libmann, in which the 

Cour de Cassation disregarded the parties' express choice of (Czechoslovakia's) 

law to govern the conhact performed in France? A more expliut example can 

be found in the Austrian avil coderm which prescribes that party autonomy is 

exduded if the contract is conduded in Austria and (at least) one of the parties is 

Austrian, regardes of where the work is to be performed. In Gerrnany, though 

a more liberal attitude is adopted, the forum's public order sti l l  acts as a notorious 

goaltender for the home team-al 

Deviations h m  the comecting m o r s  of the contracts theory, like the place 

of contract performance, is generally interwoven with more important conneaing 

factors, or overwhelrned by the loi de police et de sûretLm They c m  hardly stand 

477See Antipoul c. Hersentfrères, Cour de Cas. 26 May 1921: 1921 RDIP 501: "dans un 
intérét d'ordre public, impose aux chefs d'entreprise, d' indemniser, dans la mesure qu'elle 
détermine, les ouvriers et employés victimes d'un accident du travd..est la conséquence 

nécessaire du contrat de louage de services, et, partout où s'exésute ce contrat." 
478 See the Belgian court decision of Reis c C des Chemins defer Prince-Henri, Trib. civ- 

d'Arlon, 13 J d y  1904: 2905 RDIP 539. 

JtiD CC (ABGB) 5 36 & 5 37. Before 1978, the Austrian conflict of contracts was baseà on this 
Generai Civil Code, whkh was repealed by PR-Gesetz (8undesgesetz vom 15, jun-1978 über das 
internationale Privatrecht). The latter took effect on 1 Jan. 2979. The new provision on the law 
applicable to the employment contract was presciribed in § 44, whereby the law of the place where 
the ernployee usudy carries out his work generally prevailç even if it is within a Foreign state- 
Party autonomy is strictly circumsaibed to stipulations expressly made and could not deprive 
the employee of mandatory protection offered by the tex fabons or law of residence- The full 
German text and English translation of the IPR-G can be found in (1980) 28 Am. J.Comp.L. 222 

481 Judgrnent of Bundesarbeitsgericht, 10 Apr. 1975: 19% JDI 169. But there are stiU some 
continental countries advocatîng the absolute p ~ t i p l e  of party autonomy in the dioice of labour 
laws, m e  Argentina. See Affire Leonardo Eiras P m  v. Techint Engineering Co., Tribunal du 
Travail de Zarate, 9 Dec, 1970: 1972 JDI 643: 'The contract of employment made in the Argentins 
Republic for the execution of a work in Venezuela and stipulatïng the application of Venezueiian 
law is legally valid and it shaü be applied according to the p ~ a p l e s  of private international law, 
even if, for some of its dispositions, Venezuefian Iaw is in contradiction with Argentine iaw, and 
one of the parties is an Argentine national." 

482 Re& C- cie des Chemins de fer Prince-Henri, supra note 478. 



alone as major factors and are ofteri rendered inapplicable." 

The proper law theory has long been adopted in certain civil law countries, 

like France and Belgium, under the dignified bearing of public policy or social 

interests, rendering the individuality of this measurement somewhat weaker. 

For example, in the outdated decision of Soc. des Bois aficains c. Legrand/" the 

French Cour de Cassation applied the forum's compensation statutes mainly 

because it was the place where the contract of employment was made, but also 

based on other attachments like the employer's principal place of business (Iocated 

in the forum), and the payment of salaries in kancs, etc.,* yet one can certainly 

notice that these proper law connections play a supporting role only. However, 

these measurements have graduaily been changing. In André Riblezir c. Caisse 

primaire d'assurance maladie des Alpes rnaritirne~,~ a French employee was assigned 

by his French employer to perform management duties at a hotel in Iran for the 

duration of one (renewable) year. He was later injured during the course of 

employment and forced to return to France. n i e  employee deged  that French 

workers' compensation laws should apply because the contract of employment 

was made in France, whereas his original employer and his stay in Iran was 

transit&y, but the Cour de Cassation rejected this argument and found that 

Iranian workers' compensation laws governed, because it was the Iranian employer 

who benefited from his employment and made installment payments for the 

future funding of the employee's compensation benefit; on the contraxy, the French 

comp any bore no interests in this foreign employment. The decision speciously 

reasoned that in conshving the place where work is regularly performed, it is the 

employer for whose interests the service is provided that matters, rather than the 

-Sec Cruzel c. NasSip, infra note 485. 
484 Supra note 474. 

* s e  Cruzel c. MasSip, Cour de Cas, cham. UV., 22 Mars 196û: J.C.P.6û IV, éd. G. 66. 

*cour de Cassation, Chambre sociale, 7 Jan. 1971: 1972 JDI 77; see &O Sté Bordeaux 
Interim Express c. Casse primaire d'assurance maladie de la Gironde, Cour de Cass. Chambre sociale, 2 
June 1976: 2978 JDI 106. (The French Company which enjoys brokerage interestç from the hiring 
and placement of foreign workers shali be deemed as the sole employer and is obliged to 
undertake responsïbility according to the social legislation of the forum when the latter suffers 
injuries within the juridiction.) 



location of the employer's principal place of business. A similar approach was 

adopted in a Belgian decisionm which held that it is the place of execution of the 

employment benefit that determines the applicable law. 

Austrian jurispmdence has asserted that the 1ocaIization of the employment 

depends on where the assigned and other preponderant activities of the injured 

employee were centered, rather than the place from where instructions and 

directions were given? On one hand, this proposition seerns practically inspiring 

for on-board emplo yees, like pi10 ts or mechanics, who receive their instruction 

and supervision from operation bases distant to theïr work sites; on the other 

hand, it still leaves unawwered the impendùig pivoal question as to the validity 

of the comection ueated by their center of activities, which is mostly found 

within the cabin or provisionally at foreign airports. 

Each common law country has its own unique approach. In Great Britain, 

workers' compensation is more likely to be treated as delictual than contractual 

in nature,*' as evidenced by the fact that the l a  loci deliciti has long been abandoned 

as a major principle of the confiict of civil torts,@(' yet the doctrine still dominates 

its workers' compensation laws."' In the latter system, the lex loci deliciti restricts 

itself to' a strict territorial M t  of applicability; in Knus v. Crow's Nest Pass Cod 
w See S. A. Belgrmm c Van &ter, Conseil de Prud'hommes d'appel de Brweles, 

Chambre pour employés, 25 Nov. 1966: 197î JDI 888, in whïch the contract of employment was 
concluded in Belgium between a Belgian Company and a Belgian national for the latter's work in 
Madagascar. 

168 See Verwaltungsgerichtshof, 17 Dec. 1991: 1992 OJZ 523, no 214: 1993 JDI 380. 
189 See O. Kah-Freund, "Notes on the Conflict of Laws in Relation to Ernployment in 

English and Scottish Law" in Otto Knhn-Freund: Selecfed Witings, (London: Stevens k Sons, 1978) 

490 A mitigated and relatively restricted proper law theory has been adopted by the Law 
Commission: i f  the torts are"'re1ated to, or the consequences of, any conduct the most significant 
elemenk of which took place in a part of the United Kingdom," then the Iaw of that jurisdiction 
s h d  apply. See Law C o n  No. 193 (lm), m P.hiZN0rt.h t J-J-Fawcett, Cheshire and North's P h f e  
International Law, 12 th ed (London: Butterworths, 1992)' at p.551 and O-Kahn-Freund, 'IDelictua.1 
Liability and the Conflict of Laws", infra note 672, at pp. 32-34. 

491 The Workmen8s Compensation Act, 1906 (6 Edw. 7, c 58) and the Wmkmen's Compensation 
Act, 1897 (60-1 Vict. c37), applied in the foliowing U.K court case, were both abolished by the Act 
of 1946. For a history of the transition of workers' compensation Iaws, see A. 1. Ogus & E.M. 
Barendt, supra note 335, at pp. 250-3. 



Co, ~ t d . 7  Lord Atkinson stated that "(iln the absence of an intention clearly 

expressed or to be inferred from its language, or from the objed or subject matter, 

or history of the enactment, the presumption is that Parliament does not design 

its [workers' compensation] statutes to operate beyond the territorial iimits of the 

United Kingdom." Traces of this territorial limitation principle can st i l l  be found 

in the recently-adopted National Insurance (Industrinl Injuries) Act of 1946,(91 which 

covers "employment in Great Britain under any contract of service or 

apprenticeship." 

Special d e s  in the 1946 Act apply to persons (mduding pilots, commanders, 

navigators, members of the aew, and others whose employment is related to the 

purpose of the aircraft) employed on-board aircraft, even those which are registered 

abroad and owned by residents of o r  perçons with their principal place of business 

outside Great BritaintW but the performance of their contact of ernployment 

"entered into in the United Kingdom" was confined to the period that "the 

aircraft is in flight."m This provision, however, should not be interpreted as a 

logical result of the temtorial principle: British judiual authorities do not yet 

treat national aircraft as an extension of territory with respect to the choice of tort 

laws?" In a deusion based on the repealed Act of 1906:'~ the court refused to 

extend coverage to workers other than the master, sailors, and apprentices who 

were injured on-board a British ship, because with respect to the applicability of 

workers' compensation statutes, a British ship is not in itself within the territorial 

'*[1912] A.C. 590 (P.C.) at 597; see &O Schwarfz v. India Rubber, Gufta Percha and T e l e p p h  
Works Co., Ltd. [1912] 2 KB. 299 (CA.)("[A]Ithough a British ship may for many purposes be 
British temtory, and for many purposes British legislation would apply to what is done on a 
British ship, yet, ... the Act [of 19063 did not extend to the ship"); and the pioneering case of 
Tomalin v. S. Pearson andson, Ltd., [1909] 2 K. B. 61(CA.). 

' ? h e  National Insurance (Industriid Injunks) Act, 1946", 9 dr 10 Geo. 6, c 62, see ais0 infia 
note 134. 

494 Kd, at Sdied. 1, Part 1, sec. 5. 

'%rd. at Sched. 1, Part 1, sec. 5(b). 
1% See Dicey and Morris, supra note 472, at p.978, and in the m e n t  edition, sec L 

Collins, ed- 12th ed Vol.2 (London: Sweet Q Maxwell, 1993), at p.1542 
rm See Schwartz v. India Rubber. GuCta Percha 6 Telegraph Works Co. Lfd., supra note 492. 



lunits of the United Kingdom? An analogy with British-registered air& could, 

therefore, be easily employed. 

Though the coverage of the Act of 1946 has already been extended, it is still 

applied only to workers who perform their service "for the purpose of the aircraft" 

which, following the above ratio decidendi, would indude neither those employees 

who travel for the purpose of empioyment but as passengers on-board the airaaft 

nor the carrier's commuting employees. To Hl this loophole, the British Social 

Seczirity (Industrial Injuries) (Aimen's Bene*) Regulations of 1975 extended its 

coverage of benefits to injuries sustained by pilots, commanders, navigaton, as 

well as other crew members who are nationals acting in an e m e r g q  and taveling 

to and from work "in any aircraft."'" This provision secures some benefits for 

airline employees who are not flying "for the purpose of the airaaft," espeaally 

those who suffer damages during their journey going to and corning from work. 

Nonetheless, the 1975 Regulations fail to resolve the problem for those employees 

who for certain penods of their employment are not confined to the airaaft "in 

flight," since ground contacts are inevitably incidental to their employment, i .e,  

when they perfom pre- or post-flight dean up within a stationary cabin, or are 

forced fo remairi at a foreign stopover on-cd in a hotel or travel to and from the 

airport for transitory purposes. If an accident occurs during these times, it does 

not occur in any aircraft. Perhaps it is for this reason that such employees have 

started to seek foreign recourse (see the following Btï&!z Aimays case in Canadian 

CO-) for the potential risk that &es at those stages. 

In Canada, each province and temtory has its own workers' compensation 

statutes in force, and they are all substantially similar.  niough most of these 

statutes contain express provisions with respect to extratemtorial application, 

the determination of certain comecting factors for the location of employment is 

still govemed by the facts of particular cases, and will ultimately be determined 

'?Id. at 302 (per F. Moulton, L.J.). 

'"sr 1975/469, reg 3(~) .  

-or the List of particular statutes, see J. G. Castel, C a d i a n  ConfIict of lmus, 
2d.ed(Toronto: Butterworth, 19&), at 9 483, pp. 619-70. 



through conflict theones. In Scott v. American Airlines Z ~ C - , ~ '  an Ontario court 

adopted a lex confrnctus d e  for the choice of workers' compensation laws, evidently 

presuming the compensation system to be purely contractuak "[tlhe validity and 

construction of a[n] [employment] contract are determined by the law of the 

place where the conhact was made.'= It was based on the facts that a benefit 

option was offered to and has been executed by the parties. 

This strong contractual approach has been mitigated with the proper law 

theory in two judgments of British Columbia. In B n X d z  Aimays Board v. Workers' 

Compensation Board) the flight and cabin crew of British Ainvays, a U.K. a i r h e  

Company, were represented by the B.C. Workers' Compensation Board agaiwt 

their employer because the latter occasionaily operated airuaft in the province. 

The hial court held that since the contracts of employment were not made within 

the province, the cabin crew of the British airline did not quahfy as "workers" 

under the forum's compensation statutes. In order to determine if the cabin a e w  

was workuig "in the province," the trial court separated their performance into 

two stages. The first stage is reached while they are on-board over the airspace 

of the jurisdiction; the trial court uted the Canadian Supreme Court judgment in 

The ~ u e e n  in Right of Manitoba v. Air Canada (a tax case), which asserted that 

"merely going through the airspace over [a province] ... does not give the airaaft 

a situs ... 'within the province.'" Therefore, such a situs wiU not be given to the 

cabin crew of an airaaft. Meanwhile, the regular stopover in an airport is conceived 

as temporary, rather than for the extended penod of time needed to establish a 

sufficient presence in the territory. The second stage reflects an " d a r y  presence" 

when the cabin crew are on the ground, confined to the aircraft or staying in a 

hotel, etc., for transitory purposes, and during the period of coming and going to 

work, etc. For activities within a stationary cabin, the court found that the employee 

"never is within the province" (though the court failed to provide any r e a s ~ n ! ) , ~  

S"'[1944] 3 D.L.R 27 (0n.H.C.). 
501 Id., at W. 

9 D.L.R (4th) 706 (B.C.Sup.Ct. 1983), 17 D.L.R (4th) 36 (B-C-CtApp. 1985). 

=Sec 111 DL-R (3d) 513 (Sup-CL Ca. 1980), at 521- 
SmThe judgment is definitdy ui error on this point, for under the present received 
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and all other ancillary activities on the ground were also arbitrarily categorized 

as not "in the course of employment." Accordingly, the trial court conduded 

that since no connection exists between the crew and the province, the forum's 

compensation statutes are not the proper law to gant  benefits. 

Aside from incorporating quantitative figures, such as the nurnber of hours 

that the flights would usually have contact with the p r o v i n ~ e , ~  in support of the 

lower court's findings, the Court of Appeal moved forward to prescribe that a 

"sufficient connection" between the employee and the compensating institution 

will arise only when the work is performed within the relevant jurisdiction, a 

necessary condition to bring the former within the constitutional reach of the 

benefits scheme, although the statutory laquage may not expressly prescribe 

specific criteria or restrictions on the eligible subject. The place from which 

paychecks were sent, where the contract of employment was made, or where 

employment was usually rendered, would aIi become a d a r y  evidence proving 

that the work was performed in the province? For the foreign-flight cabin crew 

who were non-residents of the province, the place of their employment was 

deemed to be within a foreign aircraft whidi was only temporarily connected 

with thé land due to a necessary stopover or other technical reasons, and their 

presence on the ground was merely hansitory in nature; at neither stage, in the 

higher court's opinion, was any "real and substantial connection" estabiished 

with the domestic regime. 

Finally, some workers' compensation statutes in civil law counhies provide 

reciprocity clauses, preventhg the foreign employee from receiving the full 

allowance unless the foreigner's country offers similar benefits to the national of 
doctrine of international air law, unless the ai rcdt  is above the Hi& Seas or tewitut-iurn nullius, it 
is always within the territorial jurisdiction of the state over which it is flying or physicaliy 
present. See Lord McNair, The law of the Air, M-RE. Keer & A.H.M. Evans, ed. 3d ed &ondon: 
Stevens & Sons, 1964)' ~~69,266-271 ("If the a i r d  is on or over the territory of any country, 
the locus of evenk occurring in the aircraft WU be that country, and not the country in which the 
aircraft is registered"), and Artide 1 of the Convention on International Civil Aviation, signed at 
Chicago on 7 December 1944 (the Chicago Convention), ICA0 Doc 7300/6. 

%e Court of Appeal found that each respective airline's on-du ty flight and cabin aew 
and aircraft are on British Columbian territory for two hours and thirty minutes and over the 
province's airspace for an average of seventy-five minutes; these average periods of time might 
be extended due to weather conditions or non-scheduled repair. See 17 D.L.R (4th) 45. 



the relevant civil law  tat te.^“^ Yet in contrast to federd states, such as the US, this 

problem has already been partially resolved by FCN treaties. 

C. Practice of the Conflict of National Workers' Compensation Lawsm 

h aviation cases, the supremacy of the partiesf contractual stipulation over 

contending connecting factors was unquestionably established in the Duskin 

dec i~ ion .~~~ This precedent was followed in WiIlingham v. Eastern Ai~lines:~' the 

court held that the compensation statutes of the employer's prinapal place of 

operation (Georgia) governed because the deceased employee had already made 

the corresponding selection in his agreement with the employer before the accident; 

the court even noted that under the circumstances, there was no need to further 

measure other comecting factors like the locus delicfi. A similar approach was 

adop ted in Garcia v. Arnerican Airlines, Inc.? once the airline voluntarily assumed 

liability under a certain system and the victim had received benefïts therefrom, 

the locus delicti, locus contracfusf and even the employee's residence became 

irrelevan t. 

The permissive scope of the contractual stipulation in the workers' 

comp&ation system is also dearly revealed in the Duskin decision. From the 

MISee 17 D-LJI. (4th) 57. 

T e e ,  e-g., the Kranken und UnfaLLversichexungsgesetz~loi sur i'assurance maiadie et 
accidents (Heaith and Accident Insurance Stafute) of Switzerland, 1912; P. Reymond, ''Labour Law ' 

and Social insurance Law" in F, Dessemontet & T.Ansay, ed., Znhoduction fo Swks Law, supra 
note 465, at p.210. 

509 Ln theory, since the specific legal category of fa& is u n d e t h e d ,  the court must first 
deal with this preliminary question of characterization of the issue in order to properly dispose of 
the avaiiable conllict of law rules, nameiy, the confiict of torts or other niles. This method has 
been ciosely foiiowed in the US jurisprudence, where "[tlhe first step in choice of law analysis is 
to ascertain the nature of the problem involved, ie., is the speciûc issue at hand a problem of Iaw 
of conttacts, torts, p r o p e ,  etc.:" see A m  C i r m  Operahng Co. Inc. v. Kuperstock, ïil F2d 1588 
(11th Cir, 1983)). Severai approadies had been raised for Merent  reasons: see W. E. Beckett, 
"The Question of Classiûcation (Qualification) in Private International Law" (1934) 15 Brit 
Yearbook ht'l L. 46, at pp.464, However, these compiicated theories do not seem to trouble US 
courts, which usiraiiy adopt the lex fun in diaraderizing factual situations. 

510 Supra note 262. 

''3 Avi 18,026 (2d Cir. 1952). 
n 2  lnfra note 523. 



all-or-nothing attitude adopted by the court, one c m  condude that under the 

contracts theory, the parties are still not allowed to modify the content of the 

chosen statutes, the provisions of which are mostly administrative and procedural 

by nature, and thus dosely-tied to the interests of national public policy. The 

parties could not take advantage of only parts of a certain compensation statute 

by limiting its application to the amount of benefits provided in the iegislative 

act, nor prodaim themselves as subjects of the statutes based merely on mutual 

consent without factually qualifving as such under the compSory requirements. 

The place where the contract of employment was made is rarely veçted with 

the same controllhg importance as the parties' explicit stipulation in aviation, 

probably due to the nature of this industry. Airline companies must ofteri reauit 

their flight personnel nationwide or even worldwide due to the relative scarcity 

of airbome professionals or the necessity of operating foreign bases. Therefore, 

the contract of employment would commonly be made through an employment 

agency, or by correspondence such as mail, telephone, or facsirnile at the company's 

headquarters, which couid be thousands of miles away from the place where the 

employee reports to work.= Very few substantiai Links could be drawn through 

the locus contrnctus under these circumstinces, so aside from a few cases in which 

it ovemdes inferior elements iike the loaïs delicti:" it rarely defeats competing 

comecting factors such as the place of regular ernployment?5 At times, however, 

the locus contrnctus seems to bear major govemmental interests in granting the 

benefi ts if no other major comecting factors exist. A dear picture was drawn in 
SU See Lawhead v, United Air Lines, supra note 366, in which fonns with respect to the 

hiring process were completed in both California and rliinois (the place of the employer's 
corporate headquarters), though the actual place of performance was in Hawaii. 

514 See Biddy, Admx. v. Blue Bird Air Semice et al., 1 Avi 918 (Sup-CL IL 1940) (The contract 
of employment was made in Michigan, and the fatal acadent happened in Illinois, and the 
compensation statu tes of Michigan applied). 

SiS See Livermore, Admx v. Northwesf Airlines, Inc., 1 Avi 814 (County Spokane, Wa. 1939) 
(The contract of employment was made in Minnesota, and the prinapal place of business of the 
employer was located in Illinois, yet the statutes of the reguiar place of employment 
(Washington) governed); &O Smerson v. Hanford Tri-State Airlines, supra note 264, and McMnins 
v. Tram World Airlines, Inc. supra note 324- 



Follese v. Eastern ~irIines:'~ when the injured airline stewardess was unable to 

maintain m y  permanent residence because of severai out-of-state assignments, 

yet was granted relief from the state in which the employment agreement was 

signed and accepted because "her la& of permanent residence outside this state 

by reason of the nature of employer's business and employee's duties requiring 

extensive travel outside of any location to which she might be assigned ... [aeate] 

the likelihood that if this state refuses to afford her a f o m  in which to adjudicate 

the merits of her ... work-related daim she will be preduded from seeking any 
f1517 

International or interstate airlines will necessarily have more than one 

operations center, as they are required to maintain several offices in airports 

where the transport business is undertaken. Considering the nature of employment 

for flying personnel as indicated in Follese, any business center that has routine 

professional interaction with the injured employee, e-g., from whidi the employee 

regularly receives instructions, should quaMy as a comecting factor with regard 

to compensation issues, whether or not it is a major part of the employer's executive 

or managerial madunery; therefore, the dominant opinion in the Warsaw reaLn 

that a c h  can have only one principal place of business,"'i.e., "le siège principal" 

or the domicile, would probably be incompatible with the choice of law method 

preferred in compensation cases. The hansitory nature of employment in the 

airline industry makes the "home base" of employment even less exclusive. 

Judicial interpretation of the principal place of employment has reflected 

the above argument. In the classic 1939 case of Severson v. Hanjord Tri-Sfate 

5'6271 N.W.2d 824 (Sup-CL M~M. 1978). 

5171d. at 832 The Follese court, unfortunately, trïed to reinforce its jurisdiction by 
misreading the mere existence of the employer's local business as the "localization" of business, 
although in fact there was no routine professional interaction with the injured employee when 
she perforrned her on-board duties out-of-state, 

518 See Nudo v- Socr'ete Anonyme Belge D'Exploitation etc., 7 Avi 18,295 (E.DPa. 1%2), Eck v. 
United Arab Airlines Inc., 9Avi 18,146 (2nd Cir. 1966), Recumar v. KLM Royal Dut& Airlines, 19 Avi 
17,292 (SDNY, 1985), Stanford v. Kuurait Ainwys Corp., 20 Avi 17,393 (SDNY, 19%) and G. Miiler, 
supra note 8, at p.302; C. N. Shawcross & K M. Beaumont, supra note 105, at ViI-lm, Giemulla & 

R Schmid, supra note 105, at A r t  28 WC 5. 



AirlinesrR9 the injured copilot was perforrning his flight service regularly from St. 

Paul through Minneapolis to Chicago. The statutes of Minnesota, where he 

reported to work, where he received instructions delivered by the dispatcher or 

pilot, and where paychecks were distributed, govemed because the employer's 

business was localized in Minnesota and the employee was wholly assouated 

with the work performed there. The fact that the employee was originally hired 

at the airline's business headquarters under oral contra& in Iowa was deemed to 

be of lesser c o n h o h g  importance. 

Similar but even fewer conhohg  elements were considered in McMains v. 

Trnns World Airlines, ~nc? In McMains, the contract of employment \vas made at 

the employer's operations division headquarters in Missouri, yet the empbyee 

pilot was later assigned to various bases over eighteen years of employment. 

When the fatal accident occurred in Brazil, he was on assignment under a joint- 

operation program with a Hamburg-based German airline as the supervishg 

pilot on-board a flight between New York and Rio de Janeiro. The court finally 

decided that the place (New York) where he regularly reported to work, received 

flight schedules and plans, and began almost each flight was his "home base" of 

employment, and thus its workers' compensation laws shall govem. The 

comection to the place (Missouri) where he was hired and paychedcs were regdarly 

sent was insufficient- 

In the airline industry, then, the principal office of the employer is relevant 

only when it is the place in which professional interaction between the employer 

and the injured employee was normdly engaged, espeually in cornparison with 

competing foreign loci deliciti? The place where the designated on-board work 

generally ~ommences ,~  on the other hand, wilI generally serve as circumstantial 
SI9 See supra note 264 at 623-5. 
520 8 Avi 17,511 (Sup-Ct. N.Y. app. div. 1963)' &O supra note 324. 
521 See Matter of Tallman a. Colonial Air Transport, Inc., 259 N.Y. 512; United Airlines Transp. 

Corp. ef al. v. Utah Indushial Corn. et aL, 2 Avi 14,26û (Sup-CtSJtah, 1946);Spelar, Admr v. Amkcan 
Ouersas Airlines, 2 Avi 14,479 (SDNY, 1947). 

s e  United Airlines Tramp. Corp. et al. v. Utah Indusbiizl Corn. et al., id., Saimon v. 
Hanford Tri-Sfafe Airlines,, supra note 26l, andMcMains v. Trans World Airlines, Inc., supra note 324. 



evidence of the prinapal place of employment, but still provide no conclusive 

answer. In the more recent judgment of Garcia v. Arndcan Airlines, the 

First Circuit admitted that it is hard to compare competing interests due to the 

inherently mobile nature of the flight attendant's job and the airiîne's business - 
"[tlhe airlîne has 21,000 flight attendants spread aaoss the country, and no single 

state has a substantial relationship with ail of the~n.'~' 
We have already mentioned above that under most statutes, the ocmence  

of injury in the state itself suffices to gtant the benefît based on the state's interests 

in balancing potential medical or other related costs, but this d e  has gradually 

los t its absolute character in aviation tort actions involving confüct questions. In 

Kahle v. McDonnell ~ o u g l n ç , ~  a Michigan federal district preferred the "proper 

law" to its own law for compensation claims arising from an airline accident in 

the state, because "the employer has the substantial right to look to the... [workers' 

compensation] Iaw [with which it has complied] to determine whether it has any 

further obligation on account of the work-comected injury,"M and such an 

expectation is strong enough to jus* the displacement of the lex forum (which 
is also the lex loci deliciîi). 

NevertheIess, the lex loci deliciti can seldom stand alone as a major controlling 

factor when the forum identifies with neither the locus achs or the lono injuriae. 

Two landmark decisions reved this situation. In Urda v. Pan American World 

Airways, Inc.,= an aircraft perished in Briuil en route from Argentins to the 

British West Indies while the deceased employee was serving as a steward on-board. 

The plauitiff invoked the lex loci delicti, ie., the law of the Repubüc of Brazil, to 

govem the right of recovery for the deceased's wrongful death; the employer 

moved to strike out the civil tort action, alleging that the Florida Workm' 

Compensation Act should provide the sole remedy for the situation? The Fifth 

52312 F 3 d  308 (1st Cir. 1993). 

S25 23 Avi 17,388 (E.D.Midi- 1990)- 

%1d, at 17,391 bphas i s  added]. 

=4 Avi 17,293 (5th Cu. 1954). 

sm Under f 440.09(1) of the Florida WorkPrs' Compensation Act (s 440-44057, Ra. Statutes 



Circuit agreed with the employer. In Urda, it is evident that the locus delicti may 

not be able to displace more substantial contacts with the forum, such as the 

deceased's residence, the place where the contract of ernployment was made and 

where s e ~ c e  was regularly (though partially) performed. Yet the court showed 

little interest in comparing the controllïng importance of all the various elements, 

for none of the contacts raised by the parties was mentioned in the written 

judgment. The only reason provided for discarding the Iex loci delicti is that it 

was a foreign Law and any alternative remedy provided by foreign law would 

contradict the forum's policy and interest in applying its own workers' 

compensation statutes as an exdusive remedy, which is "to assure to an employee 

the full  benefits provided by the Act, and to the employer that the benefits so 

presaibed shall mark the limit of his liability." 

In King v. Pan American World Ainuqs, Inc.,= the employee was an on-board 

Flight Service Supervisor stationed in the employer's base at the San Francisco 

International Airport. He was killed when his airaaft crashed on the High Seas 

between the territorial waterline of California and Hawaii. The deceased's 

adrninistratrix alleged that the federal Death on the High Sea Act of 1920,- which 

offered better benefits, govemed the remedy, while the employer counterdaimed 

that the California Works' Compensation Act should prevaiLS' Again, the Ninth 

Circuit Court nrled in favor of the employer. No significant foreign elements 

were involved in this case, but the judgment expliàtly underhed that domestic 

workers' compensation laws are uitended to provide the dominant legal sources 
Annotated), if an accident occurs while the employee is employed out-of-state, several elements 
could still entitle the employee or his dependents to the compensation, oit, (1) if the accident 
happened within the state, (2) if the contract of employment was made in the state, (3) if the 
employer's place of business or the residence of the employee is within the state, unless the 
service is expressly presmied as "[e]xclusiveIy outside of the State" pursuant to the employment 
contract. 

6 Avi 17,666 (9th Cir. 1959), cerf-denied. Sup.Ct,March 28,1960. 

ai "(a) If an employee who has been hired or is regitlarly employed in this Sfate receives 
personai injury by acadent arising out of and in the course of such employment outside of this 
State, he, or his dependents in case of his death, shall be entitled to compensation according to 
the law of this State [emphasis added]." See 9 36005 of the California Workers' Compensation Act 

and King, supra note 529, at 17,468. 



for tort liability in US a i r h e  employment; under the American jurispmdence, 

dornestic workers' compensation statute have been uniformiy held to govem 

industrial injuries sustained by airhe employees in the course of th& employment, 

whether the acadent occurs in the US or on foreign soi1 (or the High Seas). 

Meanwhile, its coverage extends to bo t .  American and foreign employees d e s s  

restrictions are set on the definition of an employee. The court further held that 

the applicable state workers' compensation statutes exduded the operation of the 

otherwise applicable kderal Death Act, for it is the law of the former which is 

related to the employment contract and offers a certain and effiaent remedy to 

the injured employee or hiç family in the case of death. Once again, public policy 
considerations and the contracts theory outweighed the lex loci deliciti. 

Conversely, in the 1985 decision of Johnson v. PischkeJm the employee (a 

student pilot) was injured in a plane crash on the mountains of Idaho. Both the 

employee and the employer, a fixed-base Bying sewice owner, were residents of 

Saskatchewan, Canada. The employee and his wife brought personal injury and 

loss of consortium claims against the employer in Idaho's District Court and 

asserted that Idaho law should apply, but the court found that the Saskatchewan 

~orkers '  Compensation Act prevailed i n ~ t e a d , ~  and this judgment was later affirmed 

by the Idaho Suprerne Court 

In the judgment, the court found that the province of Saskatchewan "has 

significant interest in controllhg the rights of injured employees to be compensated 

for their work related injuries and in allocating the resulting cost among the 
pM various employers who are believed to bear the responsibility for those injuries, 

if the court applied the laws of Idaho, the Canadian employer's expected waiver 

of liability which was granted under the Saskatchewan workers' compensation 

=19 Avi 17,758 (Sup-CL Ida, 1985). 

%*der the Saskatchewan Workm' Competlsation Act, ail employers who make payxnents 
into the compensation fund would be insulated from tort Liability daims made by a third party, 
and if the injury ocnured outside of the jurisdiction, then the employee mut  elect between 
proceeding under and accepting the benefits of the Act, or seeking relief under the lex loci delicti, 
If the former option is chosen, then the worker is barred fiom makuig a civil tort daim against 
the employer. See id., at 17,761. 

Sn 19 Avi 17,761. 



regime would be subverted. 

Apparently, the Johnson court adopted the proposition that if an applicable 

compensation statute has barred collateral remedies based on common law tort 

liability, then the fonim mus t also dedine to award a tort daim to the employee 

on the same account, even if it îs permitted by the lex fori- This proposition is 

b ased upon the presump tions that the workers' compensation scheme comprises 

strict liability, thus inaeasing the p redictability of compensation for industrial 

injury, and that the employer should not be sued or pay twice for a single fault; 

however, for the latter part, it has been mentioned in the above section that due 

to the nature and forma1 design of the benefits, the total recoverable damages 

will rarely be exceeded even if coilateral remedies are claimed through different 

inç titutions. Furthermore, if we adop t the ratio decidmdi of Urda or King, which 

viewed the prevailing state interest of lex constituendi (even in justifying pubüc 

policy) as based upon the ideology of preserving the national Iabor force capital, 

then the competing Iex loci delicti would only aeate a "false cont l i~ t , "~~~ since the 

vital irtterests of the forum state were not affected by the application of its tort 

law in the instant case. The same line of thinking has long been adopted by 

canadi& courts, specifically regardirtg a tort action fiIed on behalf of an Amencan 

employee killed in a fatal crash within Ontario." In its judgment, the Ontario 

High COLUT simply asserted that once employees accept the workers' compensation 

benefit (from whichever state), they waive their "common law remedy to sue in 

tort" in either that state whidi granted the workers' compensation or in the 

forum state (Canada)?' Yet a silver lirting still surrounds the judgment - the 

implication that if the applicable compensation statute recognizes collateral 

remedies, then the fonun shall have no reason to dismiss the tort claim. 

However, another judgment on a similar scenario has again overshadowed 

=A "false conflid" means that there e&ts no real confi id  at all despite the ostensible 
dash of presumably competing Iaws which are initiaiiy indicated. See D. D. Siegel, Conflicts in a 
Nutshell, (St.Paui:Westing Pubiishing Co-, 2982) at 269- For details of this notion in the conflict of 
Iaws, see B. Currie, "Notes on Methods and Objectives in the Confiict of Laws" in Selected Essays 
on the Conflict of lmus ,  (Durham: Duke University Press, 1963) 183-4. 

=SCO t t v. Amerian Airlines Inc, supra note 501. 



the darkening sky, proving that when the locus delicti is &O the forum, the lex loci 

delich' will govem, suggesting that the conflict niles for compensation clairns 

serve only as strategic tools to safeguard the prevailing interest of the f o m .  In 

Garcia v. Public HeaIth Trust of Dade C ~ u n t y , ~  a Spanish flight attendant was 

mugged and beaten, sustaining injury while on layover in Miami, Rorida. After 

receiving medical treatment, the victim rehuned to Spain, but the injury 

deteriorated. He then brought a avil action in Florida against his employer, a 

Spanish airline, and the doctor, an employee of the latter, for damages caused by 

improper treatment The victh contended that though he had received the Ml 

amount of compensation benefits under Spanish workers' compensation laws, 

they did not prohibit the benefiaary from seeking coilateral remedies, induding 

redemption through civil tort actions in fore@ corntries. However, the Eleventh 

Circuit found that the lex loci delicti, i.e., the Flonda Worken' Compensation Act, 

would prevaü, which inevitably led to the dismissal of the victim's civil tort 

daim because the Florida Act is provided as an exclusive remedy. 

Interestingly, though the Eleventh Circuit boldly asserted that the traditional 

l a  loci delicri d e  has been abandoned in favor of the "most sigruficmt relationship" 

test set lorth in Section 145 of the RestatementrSg the old spirit still haunted the 

courthouse. The dominant contacts which prevailed - over the residence of the 

plaintiff, the operating center of the airline, and even the place where the flight 

attendant was regularly employed - are all kin of the loczis delicti lineage: the 

alleged medical maipractice for which the foreign employer was vicariously liable 

"occurred in Florida," and the accident (being mugged and beaten) or original 

injury "happened in Florida," etc. Nevertheless, the court also held that the 

=841 F.2d 1062 (11th Cir. 1988). 
f39 Section 145 of the Restatement (Second) of Confiict of Laws provides: "1. The rights 

and liabiiïty of the parties with respect to an issue to tort are detemiined by the local law of the 
state which, with respect to that issue, has the most signi@ant relationship to the occurrence and the 
parties under the prinaples state in 6 . 2  Contacts to be taken into account in applying the 
p ~ a p l e s  of § 6 to detexmine the law applicable to an issue indude: (a) the place where the injury 
occurred, (b) the pIace where the conduct causing the injury occurred, (c) the domide, residence, 
nationality, place of incorporation and place of business of the parfies, and (d) the place where 
the relationship, if any, between the parties is centered [emphasis added]." See Restatement of 
the Law (Second): Conflict of Laws, supra note 432 



above approadi is in fact ernployed to safeguard the state's interest in maintainhg 

cornpliance with the exdusivity of the forum compensation system, which has 

already strudc a balance between the interests of worker and employer. Ailowing 

collateral benefits would inevitabably inhinge upon this paramount policy of the 

forum. 

Notwithstanding the obvious error that the Garcia court made in extending 

the scope of the forum compensation system to foreign parties, who never intended 

to subject themselves to the alleged quid pro quo deal designed by the forum's 

legislative body (if the victim had applied for the forum benefit first he would 

certainly have been r e f u ~ e d ) , ~ ~  the US jurisprudence obviously conceives of forum 

workers' compensation laws as mandatory and maneuvers them as tools to execute 

forum pubüc policy, by rejecting foreign laws (of tort) which are presumed to be 

repugnant to the forum's sense of morality and decency?' Otherwise, the court 

would have explored more deeply the competing interests in designating the 

applicable law, as the [ex fan only pertains to the sigruficant governmental interest 

in maintaining a balance between private parties who have or should have expected 

that the system wodd apply, rather than interfere with every private controversy 

which & litigated. In Garcia, espeuaily, it is evident that the plaintiff did not 

request the operation of the forum's compensating institution, nor did the 

defendant qualïfy for fonun pro tec t i~n .~~ There would have been no economic 

540 An interestirtg British case (Johnson v, Cwenfry Churchill Ltd, supra note 328) could be 
cited to reveal the fundamental error of the Garcia court: "[The exclusivenes of the remedy] was 
introduced as a part of social security legislation to irnprove benefit payable to injured workrnen 
whiIst avoiding the need to inquire into question of fadt in such ârcumstance. Doubdess the 
contributions made by German employers towards state benefits r&ect such a policy and the fact 
that they are fieed of the responsibiiity to compensate employees for injury arising from fault on 
their part. I f  woztld seem fhPrefore fhat fhere is nofhing in fhe policy ztnderlyïng fheforeign ntle thnt was 
mer intended fo have any application fo fhe case of an English citizen working for an English employer 
[emphasis added]," at 24. 

% ' ~ e e  &O K. Murphy, "The Traditional View of PubiicPoLicy and Ordre Public in Private 
International Law" (1981) 12 Ga. J.Int'l& C0mp.L. 591, at p.6û7. 

Su~nfortunately the victim did not argue this part in the k t  instance, and though it was 
later raised on appeal, the 11th Circuit refused to consider the argument because it is "purely a 
factual question:" see 841 F.2d 1066. 



loss borne by the fonun if either party was defeated in the civil tort action? The 

US courts' consewative approach is m e r  highlighted by the total absence of 

cases deaded under foreign workers' compensation laws, although there are five 

jurisdictions which expressly permit an employee fiom abroad to enforce rights 

acquired under foreign I ~ W . ~  If this approach is the main current, for better or 

for worse, then at least it helps establish a preàse rule of ewduding the application 

of foreign lex loci delicti; however, the divergence created by the Johnson decision 

has further blurred the darity of this methodology, and fails to support the 

predictability of controlling workersf compensation laws in the international airiine 

indus try . 

D. Remarks on Current Theory and Practice 

In determining the proper comeaing factor to indicate the applicable workers' 

compensation statute, one must always envisage the nature of the benefit conferred 

and whether the interests concerned will be adequately protected. Workers' 

compensation is instituted to protect the injured ernployee, who is presumed to 

be less capable of seeking his own recouse before the bench, and who therefore 

requires the benefits for medical expenses and to support his basic cost of living 

while he is unable to trade his labor on the industrial market. An applicable law, 

then, should satisfy these functions. The administrative authority of the locus 

delicti might bear a public interest in bdancing medical expenses if it subsidizes 

the rehabilitation of injured employees, and the employer may also have a 

substantial interest in idenüfying applicable compensation laws as a way of 

predicting and insuring his obligation for work-related injuries, though neither 

of these interests cm compete with those of the injured worker. 

Tort theory would be practical only if applied to ground employees in the 

international airline industry who perform their duties at a h e d  place of work 

and within a fixed period of tirne, such as in airports or maintenance shops, for in 

such a situation the controlling foreign elements - the locus delicti or locus injuriae 

%ee e.g., Ohio v. Uintnnooga BoiZer b. Tank Co., 289 U.S. 439 (1933). 

*Arizona, Idaho, Utah, Vermont and Hawaii: see E Rabel, szrprn note 309, at p. 215, n.7. 



- could be easily determined by reference to simple facts. 

For other employees, like the airline cabin crew, the nature of their 

employment malces it relatively difficult to identify the actual place of performance: 

though during most of their employment they are confined to the aircraft in 

flight, they may cross over the High Seas or the borders of several countries, 

dock upon foreign soil, or have to leave the fuselage and travel to and from home 

or foreign hotels along the highway; at these points the bcus delicti or locus 

injlrriae could become contentious because the territoril status of aircraft is not yet 

settled in the conflict of laws. 

Furthermore, if the industrial accident happens at more than one point - 
unlike the plane crash or serious bum caused by coffee spüled acadentdy during 

sudden turbulence - arising as a result of cumulative deleterious effects of a 

minor accident, e g . ,  an occupational disease like chronic backpain or gradua1 loss 

of hear inp  which might not even be revealed during employment, the tort 

theov proves even more helpless. Sudi post-impact or successive industrial 

injuries arising out of employment might be underlined by a senes of minor 

causes over an extended penodFS6 and their actual contribution to the resulting 

injury cannot be definitely fixed, making it impossible to trace the exact locus 

delicti or locus injuriae This difficulty is accentuated for occupational diseases 

sustained by flight de& personnel, as the actual spot over which the aircraft was 

flying could never be determined. Under these circurnstances, the victims m e n t  

do~nide ,~ '  which could be descriied as the situs of factual consequences flowing 

from the industrial injury, has significant controlling interests because it would 

generally be the place where the victirn receives medical treatment. If the ernployee 

lacks a domide, a common statu for cabin crew, then the employer's principal 

D& v. The Commonwealth, supra note 226. 

e.g. BethleheM Steel Co. v. Traylor. 148 A. 246 (Md. App. 1930) (pneumonia and 
severe hemorrhage caused by continuous gas poisoning) 

n7~ee the Dut& Supreme Court judgment of Hoge Raad, 16 Mar. 1979: 1979 NJ 540, a ted  
from Tkt.M.de Boer & R Kotting, "Private International Law" in J-Chorus, PH- Gerver, E. 
Hondius & A. Koekkoek, ed. Inhoducfion to Dutch Laur, (Deventer: Kiuwer Law & Taxation 
Publisher, 1993), at p-234. 



place of business or the place where the contract of employment was mades8 

could serve as useful points of contact, though no preference should be given to 

either of these two factors, since both are merely indications of the employer's 

center of managerial interests. 

2.4 The National Tort Liability System 

2.4.1. General introduction 

When the workers' compensation system is not provided as an exdusive 

rernedy,=' when the employee chooses not to be covered under the compensation 

 chern ne,^ when the daim is based on property d a r n a g e ~ , ~  and when other tort- 

based legal institutions for international air transport such as the Warsaw or 

Rome regimes are inapplicable, then the employee is entitled to bring a civil law 

tort daim against his employer for recovery of work-related damage. The default 

tort daim, as reflected in the above various conditions, still provides a bottom-line 

fabit la in naufragio for victims of modem industrial life; yet by the same token, 

tort actibns agaiwt the employer are relatively rare today, since most work-injury 

daims are covered by the above p reemp tive legal institutions. 

The employer's tort liability towards the emplo yee is a speual application 

of liability for negligence,s2 based upon a master and servant relatiowhip in the 

contract of employment, from which particular duties of care are denved and 

imposed on the employer. Before the dawn of the industrial revolution at the 

end of eighteenth centuy, there was no employer tort liability for work safew 

one can find no hace in Roman law suggesting a related regdatory regime, 

%ee Follese v. Eastern Airlines, supra note 373. 

%ee the cumulation and supplementation methods (i & iii), supra, in Section 223.E. of 
this chap ter. 

=Sec the election method (ii),supra, Section 2.23.E of this chapter. 

%ee supra, Section 233.E of this chapter. 

s e  J. Munlanan, Employer's Liability, 10th ed.(london; Butterworths, 1985), p.27, 



though labor has been comrnodified for at l e s t  two million years,= because it 

was considered unnecessary to regulate social relations through private law 

institutions in feudal society's mode of production. The notion of an employer's 

duty of care eventually arose due to the expansion of production and extension 

of working thne - i.e., the creation of a harsher working environment which was 

beyond the capauties of human endurance - and also due to the accompanying 

political individualism which grew from an emerging capitalist bourgeoisie and 

the consequent collapse of the Kistouacy. However, under the infiuence of 

laissez-faire Iiberalism and the market economy, the protection offered to the 

employee was immediately and severely circurnscribed by party autonomy in 

the guise of supremacy of freedom of conhact: for if employee is a free agent in 

the labor market, then he undertakes the risks inherent his trade, and cowequently, 

the employer neither insures h.6 safety nor assumes responsibiüty for the negligence 

of fellow-servants under the prevailing doctrine of common employment or 

rejection of vicarious Liabiüty . Suc. "deregdation" eventually left the employee's 

basic interests solely dependent on the financial capability of the relevant employer, 

but considering the inequality in bargaining power that exists between the parties 

in the cdbsence of any intervention from public authorities, one can imagine that 

very few tort claims against the employer would succeed. Fortunately, these 

deficiencies have gradually disappeared since the birth of the welfare state, which 

provides social insurance programs like workers' compensation to mitigate 

capitalist nihilism; meanwhile, the public policy originating with these innovative 

welfare institutions import a stncter form of employer's ~ i a b i l i p  (e-g., a broader 

application of res ipsa loqrr itur), the abolition or limitation of cornmon employment, 
553 On the history of labor regulations, see J. Hendy & M. Ford, Munkman on Employer's 

Liability, 12th ed (London: Buttenuorths, 1995) at pp.1-3, and J. G. Fleming, 'Tort Liability for 
Work Injury", supra note 273, at p.33. 

551 See W. G. Friedmann, "Çoaal Insurance and the Prinaples of Tort Liability" (1949) 63 
Harv. L.Rev. 241, at pp. 250-3. 

535 Such as the Employm' Liability Act 1880 of Great Britain, which preduded the scope of 
common employment if the employee proved that the acadent resulted from a defect in the 
ways, works, or machinery of the plant, or from the negiigence of the person who supervises the 
worker or whose orden the worker must obey, as w d  as in certain railway labor cases. 



and the recognition of vicarious l i a b i l i f ~ , ~  shaping a modem landscape of 

employer's tort liabilîty that still plays an important role in supplementing the 

unsatisfactory gaps left in the overarching workers' compensation system. 

2.4.2. The Employer's Duties of Care 

A. Introduction 

A duty of care, created by the soaal relationship between tortfeasor and 
victun, îs essential to ïnstitutùig an action of negligence against the former in the 

modem regime of tort liability? Without a spe&c duty of care, there can be no 

negligence. By the same token, to prove the employer's tort Liability, the employee 

must show that his injury was sustained due to breach of the employer's duty of 

care. The employer's duty of care arises through the parties' interaction 

(management-labor) in the process of production; without reasonable 

contemplation of this duty, employees are more. lîkely to be injured while 

w ~ r k i n ~ . ~  In the common law of torts, the employer's duties of care have been 

systematically f o d a t e d ,  whereas most civil law counhies have adopted statutory 

instru&ents to supplement the basic provisions on conhact of s e ~ c e  or delicts 

in their civil codes. 

B. Cornmon Law Negligence 

Though it is generally expressed as a duty of reasonable care, a threefold 

obligation is cast upon the employer towards his employee under the common 

Ss~uch as the 18R Reichshaftpfiicfitgesetz adopted in Prussia, which limited its 
application to factories and other hazardous working environments. See J. G. Fleming, "Tort 
Liability for Work InjuryIIsupra note 273, at p.34. n2ûû. 

="A relatio~hip of pro ràmity.. .must exist before any duty of c m  can arise, but the 
&ope of the duty must depend on aU the circumstances of the careW(per Keith of Kinkd, L-J.): see 
Peabody Donation Fund IGwernors) v. Sir Lin- Parkinson & Co. Ltd [1984] 3AU E.R 529 (H.L.) at 

="1t k ... well known to employers ... that their work-people are very frequently, if not 
habitually, careless about the risks which their work may involve. It is ... for that very reason that 
the common law demands that employerç should take reasonable care" (per Oaksey, L.J.): see 
Geneml Cleaning Contractor Ltd., v. Chnshnas, [2952] 2 Ali E.R 1110 (H.L.), at 1114-5. 



law of Great Britain and other Commonwealth counhies: induduig the obligation 

to provide a competent labor force, adequate materials, i-e., proper and safe 

appiiances for the work, and a proper system of operation and efficient 

supervision. A similar rationale is adopted in US common  la^,'^ which requires 

the employer to provide a safe place of workJS6l safe appliances, tools, and 

equipment for the work.62 to give warning of danger which the employee might 

reasonably be expected to disregard,= to provide a SuffiCient number of competent 
559 See Bhck v. Fife Cod Co., [1912] AC. 149 (H.L.), at 173 (Shaw, Lord), and Wilson and 

Clyde Coal Co. v. English, [Z938] A C  57 (W.LSc.), at 78 (Wright. Lord); and generally, M- J. 
Goodman, Health and Safety ut  Work: Imu and Practice, (Londoh- Sweet & Maxwell, 1988), at p.9. 

560See the prinaples clwified in W. P. Keeton, D. B. Dobbs, R E- Keeton & D. G. Owen, 
Prosser and Keeton on The Law of Torts, 5th ed. supra note 169 at p.569- 

" '~ee Bums v. Delaware 6 Atlantic Telegraph 6 Telephone Co., 59 A. 220 (N-J-App- 1904) ("It 
is one of the duties of an employer to exercise reasonable care that the place in which he sets his 
servant to work and the system or method adopted by the employer for the doing of the work 
shali be reasonably d e  for the servant, and free from latent danger known to the master."); 
McGuire v. Bell Telephone Co. of Buflalo, 60 N.E. 433 (N-YApp. 1901) ("The master personally owes 
to his servants the duty of using ordinaty care and diligence to provide for them a reasonably 
safe place to work.. and is bound to inspect and examine these things from time to tirne, and to 
use ordinary care to discover and repair defects in then"); B u t f m n  v. McClintic-Marshall 
Constrttction Co., 55 A. 839 (Sup-Ct Pa. 1903) ("[Tlhe absolute duty rests upon [the employer] to 
provide suitable madunery and a suitable place to work"); White v. Consolidated Frerght Lines, 73 
P.2d 358 (Sup.Ct. Wash. 1937) ("Owner of truck, employuig driver, had duty to exercise 
reasonable to iümïsh driver reasonably d e  pIace in which to work, which is a positive 

nondelagable du ty and carries with it the duty of reasonable inspection.") 

Petrol Corp. v. Cirrtiç, 59 A.2d 329 (Md. App. 1948) ( " F e  master] is not required to 
provide the most modem mechanical appliances, but only to use ordinary care to provide 
reasonably adequate and safe appliances and to keep them in a reasosiably safe condition."); Toy 
v. United States Cartridge Co., 34 N.E. 461 (Sup.CtMass. 1893); Chicago Union Traction Co-v. 
Sawusch, 75 N.E. 797 (Sup.Ct-I11.1905) ("[qhat the [employer] fumish to suc .  fellow servant an 
improper, urwfe and defective motor ... and the injury was occasioned by such failure for the 
[employer] ... to discharge its duty as master."); Dan& v. Lrtechtt$eld, 255 S.W.2d 307 (Mo.App- 
1941) ("An employer owes a nondelegable duty to fufilish the employee with tools and 

appliances reasonably safe for their intended purposes.") 

"See EngelMg v. City of Spoknne, 110 P25 (SupCLWash. 1910) ("Mt is the ordinary 
danger, and not an extraordinary one arising from violation of some nile of science or mechanics 
not likely to be appreciated by the man of ordinary prudence, whidi binds the servant to the law 
of assumption of risk .... The weight of the raft, the heavy rope with which it was being lowered, 
the cunents of the stream, and the proximïty of the faUs below, made it the duty of the master to 
fumish superintendence to common labours directed to make a raft."); Battmgartner v. 
Pennsylvania R b .  Co., 140 k 622 (Sup.Ct Pa. 1928) ('%aster is prenrmed to know the nature and 
qualities of the materials he places in the han& of his servants .... Master is presumed to have 
such knowledge of rnatters pertaining to his business as i s  possessed by those having speciaI 
acquaintance with subjects involved .... An employer is presumed to be familiar with the dangers, 



fellow senrants," and to promulgate and enforce rules of conduct necessary for 

work safety-% We will explore the employer's duty of care with respect to 

international air transport according to the Commonwealth categories, which in 

substance encompass al l  the specific duties indicated by US jurisprudence. 

i) Competent Staff 

The employer must exercise reasonable care in the selection and supervision 

of fellow servants. These working mates must be teduiically-competent and 

encouraged by the employer to engage in their job duties with prudent concem 

for the safety of coworkers. Iri the international air transport industry, an aidine 

recniiting its crew members according to the statutory standard is prima facie in 

confomiity with this requirement- of course, the s tatutory conditions constitute 

o d y  a minimum standard, so the airline is still under a duty of care to supervise 

and regularly examine the competence of air aew or other employees. When the 

employee is found to a d  reddessly, the employer is obliged to inter~ene;~~'e.g., to 

prohibit or remove an intoxicated pilot from flying- HiMg employees with prior 

criminal records is not necessarily negligent per se, unless this employee causes 

Iatent as w d  as patent, ordinarily accompanying the business in which he is engaged.") 
561 See Alyman v. Lehigh Valley Riy-Co., 158 F.957 (2d. Cir. 1908) (Yt is a master's duty to 

furnish his servant suitable, safe and sufficient machînery,..- and suffiaent and competent 
helpmates, the master being liable for an injury occurring by reason of ... the incompetency of a 
fellow servant of which he know or by the exercise of reasonable diligence should have known."); 
Pefmon v. A m i a n  Grass Twine Co., 96 N-W. 913 (Sup.Ct. Minn. 1903) ("The obligation of a 
master to exercise reasonable care to provide his servants with reasonable safe instrumentalities 
with which to perform their work embraces the obligation to provide a sufficient number of 
servants to perform the work safely.") 

%Sec Southem Package Corp. v. Mitchell, 109 F2d 609 (5th Cir. 1940)("It being duty of 
master who promulgates niles to see to it that they are enforced"); Trmblay v. 1. Rudnick & Sons, 
("A master must provide such reasonable niles and regdations as will enable his servants to do 
their work in safety, and if ordinary care requires that a warning of dangers arising from the 
work should from time to time be given to the servants as the work progresses, it is the master's 
duty to provide for su& warning.") 

5 6 6 ~ ~ c h  as the FAA regdations with respect to certification of air a e w  (e-g., 14 CFR Part 
6l-commercial pilots, airline hansport pilots, and 24 CFR Part 63-fight engùieers and flight 
navigators, etc.) 

... a feuow-workman ... by his habitua1 conduct is iikely to prove a source of danger 
to his fellow-employees, a dirty liesfairly and squarely on the employer fo remoae the source of danger 
[emphaçiç added]:" see Hudson v. Ridge Manufacfuring Co. Lfd [1957] 2 Q.B. 348. 
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injury to his fellow servants which has a close c o ~ e c t i o n  to the crime he had 

previously committed - imposing a foreseeable risk upon the employe? - such 
as sexual harassrnent c o d t t e d  by an employee with a record as a sex ~ffender?~ 

Moreover, if the master's delegate (who could be an agent or a fellow 

servant) assumes the employer's duty to take reasonable care for the safety of 

employees and fails to do so, the employer is l iable. This effect has becorne an 

integral part of vicarious liability upon the abolition of common employment 

(discussed in the following sections). For example, the airlirie would be liable for 

its management and ground maintenance personnel who negligently allow pilots 

to land in a thundershower without updating them concerning the weather 

conditions - without telling the püots that a severe thunderstorrn was in the 

aream - causing the plane to crash and the death of its employees. As for flight 

deck personnel, the pilot undertalces the employer's duty to take reasonable care 

for safety on-board the aircraft, not only because this tansfer of responsibility is 

expressly prescribed in Annex 6 to the Chicago Convention or other national air 

lawsfm but also because in civil tort daims the pilot is presumed to have total 

=E.~., Bland City Flying Setvice v. Geneml Elec Credit Corp., 23 Avi 17,959 (Sup.CtFla. 
1991) ( ~ n o r  drug abuse record of the employee did not entail forseeabiiity of the Iater theft). 

5 6 9 ~ i ~ i l a r  facts are found in Vmess v. Dyson (1965) T i e s  LJC,25 May (harassrnent and 

""[qhe employer may delegate the performance of his obligations in this sphere to 
sorneone-.., but this does not affect the liability of the employer, he WU be just as much fiable for 
hi5 negligence as for that of his servant Such a [ddegate] ... is enhusted by the employer with teh 
performance of the employer's personal d u y "  see Dame v. New Merton Board Mills, Lfd, [1959] 
A S .  604 (H.L.) (per Lord Tucker). 

mSee e-S., In Re Air Crash Disaster ut JFK lntmnntimal Aitporf on June 24,1975,15 Avi 18, 
455 (2d. Cir, 1980). 

??ara 45.1. of Annex 6 provides: "The pilot-in-command shall be responsible for the 
operation and safety of the aeroplane and for the safety of aU pesons on board, during flight 
time:"see the Convention on International CIvil Aviation, ICA0 Doc 7300/6. Other national air 
Iaws indude Article 9 of the French Law of March 25,1936 (Loi@nt le statut dit personnel migant 
de I'aéromutique ciaile), which specifies that the air commander is empowered as a representative 
of the airiine; and the Swedish Aollztion Act, which grank the commander similar powers in 
Chapter 5. On the public law side, see generally J.W.F. Sundberg, "The Aircraft Commander in 
Legal Turbulence" in J.W.E.Storm van's Gravesande k A van der Veen Vonk, ed. Air Worfhy, 
(Deventer: Kluwer Law & Taxation P ublisher, 1985) 169, at pp.175-6; for a duonological study, 
see A. A. van Wijk, "The Legal Status of the Aircraft Commander" in A. Kean, ed- supra note 123, 



control of the airaaft in fight and final authority for its operation, as well as 

familiarity with al l  available information conceniing the flight? Aside from 

strict adherence to safety regulations, a pilot is required to maintain the proper 

standard of professional expertise reasonably expected in his t r a d e .  When the 

pilot breaches this duty of care, failing to maintain a i r d  safety and creatïng 

hazards which cause injury to his fellow servants, his employer is vicariously 

liable. In practice,m a pilot is required to exercïse "vigilance" so as to see and 

avoid other airaaft in the sky, but sudi vigilance is less stringent as it becomes 

physically impossiile to exerase; in other words, he is only required to exercise 

the highest degree of care that a reasonably pmderit (or "ordinarily competent," 

in British parlance) pilot would offer under the same circumstances. It is 

unnecessary for injured servants, in establishing willful misconduct by the 

employer, to prove that the pilot intended to cause the harm which resulted fkom 

his acts or ~ rn i s s ions ;~~  if they can prove that the pilot intentiondy performed or 

failed to perform some act or a series of a& with the knowledge that such act or 

omission would probably result in injury or damage, or in a manner hom which 

reckless disregard of the probable consequences of this act or omission could be 

inferred, his behavior is characterized as willful misconduct. For example, if the 

pilot neglected to follow his normal practice of aosschedllng the airaaft's heading 

(as shown by the cockpit's directional instruments) against the runway heading 

while lining up for takeoff, resulting in the aircraft taking-off down the wrong 

runway and crashing into other aircraft lined up for takeoff in the opposite 

direction, his behavior is interpreted as wülhil misc~nduc t .~  Under some statutes, 

wiilful misconduct can constitute an exception to the exclusive application of 

workers' compensation. 

Furthemore, since it is not only the employer's designated servant who 

has a duty to take reasonable care for the safety of employees, the employer 

m ~ e e  Foss v. United States, 623 F.2d 104 (9th Cir. 1980) at 106. 

=Sec e.g., Bolnm v. F n m  Haspifa1 h n n g a n m t  Committee (1957) 2 Ail E R  118. 
S7s~teeting Committee, et al. v. U.S.A.' 24 Avi 17.707 (9th Or. 1993), at 17,7l0. 
576 See Korean AirLines v. Alaska, 22 Avi 17,388 (Sup-Ct.Alaska, 1989), at 17,391. 
m Id. 
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could also be liable for the negligence of an independent contractor, încluding 

the failure by a contracking maintenance shop to complete a coohg and lubncatïng 

oil change, which would normally prevent excessive wearing and deformation of 

the aircraft's ball-bearingstm resulting in a plane crash and ernployee death. 

ii) Safe Workplace and Appliances 

The employer is obliged to ensure that the prernises where his employees 

perform their service are reasonably safe, and to provide and maintain proper 

took for them to use. In the international air transport industry, the phrase 

"plant" encompasses not only the aircraft and its compartmentsrm but also other 

facilities "within the province of the master" which are conceived to be necessary 

for the operation of the enterprise? These workplaces may indude the terminal 

bridge, the hangar, or the transit bus. Maintenance is conceived to be a continuous 

obligation; for aircraft espeaally, penodic inspection and examination according 

to a regular schedule is absolutely necessary, as is the discovery and repair of 

defects? 

For ordinary enterprises, the employer is only required to use "ordinary 

care and diligence" to maintain the plant in good orderlm he is not required to 

absolutely guarantee its safety, nor is he liable for latent defects which could not 

have been discovered upon reasonable inspection. This principle applies to the 

airline industry at large, though for an operator of sophisticated, ultra-hazardous, 

and vulnerable aircraft, a higher degree of professional care is req~ired? 

Fortunately, these standards of care are not prescribed as abstrad d e s ,  but are 

often prescribed in national safety regulations or international standards and 

% Various LIndenvn'tten at Lloyds v. Page Ainnotive, Inc., U Avi 17,715 (W.D.La.1975). 
m Such as the door to a cargo hold. See DiMano v. AerLingzis I*h Airlines, infin note 581. 
Sm Toronto Puwer Co. Lfd.  v. Paskwan [1915] AC. 734 (H.L.). 
581 See DiMarzo v. AerLingus Irish Airlines, 18 Avi 17,7 l l  (D. M a s .  19û4), at 17,712 

3 e e  Wilson and Clyde Coal Co. v .  English,, supra note 559, at 84, andMcGuirev. Bell 
Telephone Co. of Bufilo, supra note 561. 

Y a r r  m e  airLine] is responsl'ble for any, even the slightest , negligence and is required to 
do aU the human care, vigiIance and foresight reasonably can do under given circumstances:" see 

i n i n  v. Panpc Sowthwest Airlines, 1û4 Cal. Rptr. 228 (Cal. 4th D. 1982). 



recommendations. For example, when transporting hazardous materials (like 

nitric aQd) as cargo, the airline is usually required to pack them in fire-safe metal 

containers cushioned by incombustible material, as well as properly mark and 

label them to reflect the dangerous nature of their contents under national aviation 

regdations and IATA-recommended procedures? If this acid ignites due to 

ill-padcaging which violated safety regulations, causing the plane to crash and 

the death of its  pilot^,^^^ then the airline probably failed to exercise the due care 

required to provide a safe workplace for itç employees. 

However, the prudent employer must do more than fulfiU uniform statutory 

standards, for under the fast Pace of environmental diange which cowtantly 

obsolesces the technology intended to deal with it, superficial cornpliance with 

al1 of the curent safety regulations might barely suffice to meet the minimum 

standards of safety. Even though the employer is not obliged to provide the 

latest generation of technology a~ailable,'~ it would only be reasonable for him 

to exercise additional care by updating the macfünery to a minimum standard 

that helps eliminate unnecessary risks arising from newly-developed hazards. 

Unfortunately, most of the jurispmdence does not seem to share this point of 

view: a'dogmatic proposition is commonly rendered that once the employer has 

completely foLlowed the statutory requirements, he is no t negligent. If aviation 

regulations do not require the owner or operator to install bird-resistant 

windshields to prevent the aircraft kom colliding with birds, the owner or operator 

is not considered negügent even if the risk of hitting birds has actually increased 

and subsequently caused work-related injuries to air crews?' 

Due to the long working-hours and endaved nature of international air 

transportation, adequate medical equipment and basic emergency treatrnent are 

necessary to maintain the airaaft as a safe place of work. It has been fomd that 

in the situation of heart attadc, a la& of sufficient medical equipment on-board 

SU~uch as  49 C I E  Q 173.26B(i)@ackaging material) and 49 CFR 5 173.25 @)(3)(mark). 

Pan A-an World Aimays, lnc. v. Boeing, 16 Avi 17,312 (SDNY, 1980), at 17,313. 
586 See Pebol Corp. v. Curtts, supra note 562 

?3ee e-g., Woodworth v. Gates Leajet Corp., 21 Avi 18,049 (Mich. App. 1988), at 18,050. 



the aircraft constitutes negligence by the airiine under the common law of tort? 

iii) Proper System or Method of Operation and Efficient SupeMsion 

A proper system or method of work operations is revealed in a reasonably 

safe production process and a pre-planned performance procedure, induding 

proper safety instructionss and warnings of inherent danger? The employer or 

his delegate must design or instruct an adequate sequence in whidi the work can 

be safely camed out An instruction b y the captain asking the fight attendant to 

begin offerhg beverage services while the airaaft is still taxiing around before 

takeoff dduring heavy trafic congestion, though intended to alleviate the boredom 

and frustration of passengers, would violate safety regulations prohibiting in-flight 

senrice while the aircraft remains on an active runwayY1 if the flight attendant 

was injured while performing the service, then the employer will be liable for 

failing to provide a proper system of operation. Other instructions and wamings 

may equdy be required; in the abovkted case regarding the carriage of hazardous 

matenalIgP2 the airline would also be responsible for failing to offer adequate 

instmction with respect to the arrangement of the package in the cargo 

compa&ent. In addition, the management and ground maintenance departments 

are obüged to provide information updates on the weather and alert the crew of 

foreseeable thunderstorms or turbulence which would endanger the aircraftRm 

the airLine is held to be negligent for dispatching an aircraft into turbulent weather, 

resulting in its crashlanding, when it possessed knowledge or means of obtaining 

knowledge regarding the existence of such weather conditions? 

Sustaining a proper system of work in the air also indudes the duty to 

=Sec Fischer v. Northwest Airlines, Inc, 19 Avi 18,362 (N.D.IU.1985). 

General Clenning Confractors Lfd v. Christmas, çupra note 558, (Oaksey, Lord). 
9#) See e.g., Baurngartner v. Pennsylzmnia RIy. Co., supra note 563, and Sword v. îarneron, 

(1839) 1 D 493., Smith v. Baker Gr Sons [l8W ] AC. 325 (H.L.). 
591 See Wong v. Stanley, supra note 349. 

% Pan Ammmcan World Aimays, Inc v. Boeing, supra note 585. 
993 See In Re Air Crash Disaster at JFK Intenzahonal Airport on /une 24,1975, supra note 571. 
594 See Stites v. National Airlines, 5 Avi 18,026 (E.D.b. 1958). 



provide adequate medical supervision and emergency support for sick or injured 

employees on-board, regardes of whether the accident is caused by a pre-existing 

physical condition or the victim's negligence. Having suffiaent medical equipment 

on-board will fuHU only the basic requirements of this duty of care, as has long 

been the case in maritime labor law,= and more recently airline labor law as 

weL5% The airline is further required to adopt certain reasonable yet positive 

treatments of injury or sudden sichess, like the heart attadc sustained on-board, 

suc. that it may have to land its airuaft at the nearest available airport and 

contact its ground p e r s o ~ e l  to obtain medicd assistance?' 

C. Statutory Duties of Care 

For a long period of time, the tort Liability of employers in civil law countries 

has followed a relatively awkward development, mostly due to oversimplified 

delictual provisions in the civil codes of the German-Romanic legal famil? 

which treat employees no differently from other tort victirns, although the former 

are subjected to a much more cumbenome duty of proving willful misconduct or 

negligence by the employer. This development was also plagued by the la& of 

vicarious liability for employers in most of these legal systems, so if the accident 

was caused by the fault of fellow employees, as it could very often be in the 

'%ee Smith v, Howdns Ltd., [1953] NI 131, and Knrapis v. Laimos Bros., Ltd., et al. [1959] 2 

Lloyd's Rep. 378 (Q.B.). 

996See Fisher v. Northwest Airlines, Inc., 19 Avi 18,362 (N.D.RL 1985). 

998 Article 823 of BGB provides: "A person who wihliy or negligently injutes the Me, 
body, health, freedom, property or other right of another contrary to law is bound to compensate 
him for any damage arising therefrom (Secl). The same obligation attaches to a person who 
infnnge a statutory provision intended for the protection of others, If according to the perview of 
the statute infrïngement is possible even without fault, the duty to make compensation arises 
only if some huit can be imputed to the wrongdoer (Sec2)." (An EngIish version of the Artide 
c m  also be found in B. S. Markesinis, supra note 165, at p.12 and S. L Goren, The Germtn CIvi1 
Code, rev. ed.(littleton: Rothman & Co., 1992), at p.153). A typical type of BGB torts provision 
can be found in Artide 184 of the Civil Law of Taiwan, which provides: "A person who wiifuliy 
or negligentiy injures the right of another contrary to Iaw is bound to compensate him for any 
damage arising therefrom. The same obligation attaches to a person who w i l f d y  injures another 
by the method against public poiïcy. (Sec-1). A person who infringes a statutory provision 
intended for the protection of others is negiigent per se (Sec.2)." 



airlhe industry, the employer is easily exonerated from liability? %me dochinal 

writings interpreted the work-related injury as a breach of the contractual duty 

of protection towards employee~,~  thereby invoking the employer's vicarious 

liability in the performance of contra~t,~' but this argument has failed in practice" 

for the courts generally conceive that the employer's duty of protection under the 

civil law of obligations does not involve a warranty for the negligence of fellow 

employees. Nevertheless, the introduction of statutory safety standards into the 

indushial world has gradually improved this miserable situation, although the 

statutes which prescribe specific regdations for the safe operation of a relevant 

industry are generally criminal or administrative in nature; since most of them 

could be interpreted as "statutory provisions intended for the protection of 

O t h e r ~ , " ~  the employer who irifringes upon these provisions will be considered 

599Though Artide 831 of BGB provides that the employer is bound to compensate for 
damage which his employee unlawfuiIy causes to a third party in the performance of his work, if 
the employer could prove that he has exerased reasonable care in the choice of the employee, 
and, where he has to supply appliances or irnplements or to supervise the work, has also 
exercised reasonable care as regards to such supply or supervision, or i€ the damage would have 
arisen notwithstanding the exexcise of such care, then he would not be liable. These exceptions 
are in fact fairly easy to institute when the actuai performance of work is under the control of the 
employee who is to be blamed, such as the pilot of an aircraft. 

600 Such a duty is inferred from the Contract of Service in the avii  liw of obligations, such 
as Article 628 of BGB, which provides that an employer has to provide and maintain rooms, 
equipment and apparatus for the performance of work, and to regdate services whidi are to be 
performed under his order or his direction, such that the employee is protected against danger to 
life and health as far as the nature of the work pennits (Sec.1). If the employer does not fulfill the 
obligations imposed upon him with regard to the safety and heaith of the employee, the 
provisions of Article 842-846 applicable to delict apply mutatis mutandis to hi. obligation to make 
compensation (Sec.2). (An English version of the Artide can also be found in S. L. Coren, supra 
note 598, at p.116). But in some Civil Codes, no similar obLigation is prescribed upon employers, 
such as the provisions under Title W of the Civil Code of Taiwan (Hire of ~ervice,@f#%%q from 

@'~ r t i de  278 of BGB provides the basic d e  of employer's vicarïous iiability towards a 
third party; according to this provision, a debtor is responsible for the fault of persons whom he 
employs to perform his obligation, to the same extent as for his own fault (An English version of 
the Artide can ako be found in B. S. Markesinis, supra note 165, at p.19, and S. L Goren, supra 
note 598, at p.46). 

602 But the decision of Japanese Court seems to adopt the former reasoning from the 
judgment of the Supreme Court, 7 May 1921; see J. G. Fleming, ''Tort Liability for Work 
Injury"srrpra note 273, at pp.33,37. 

MU~rt ide  823 of BGB, see supra note 598. 



negligent per se,- consequently exonerating the victim fkom the burden of proof. 

Thus, in civil law countries, safety regulations at least offer industrial victims a 

broader source of civil recovery from the employer. It is also fashionable to 

impose detailed statutory duties upon the employer to provide a safer working 

environment in common Law countries, where they are given even greater effect 

in civil tort claims. 

In Walker v. Bignell, the foliowing definition was proffered: "A safety statute 

is a legislative enactment designed to protect a specifïc dass of persons from a 

particular type of Industrial safety statutes generally contain detailed 

regulations for the safe operation and maintenance of mechanisms, and as 

mentioned above, the violation of these statutes is generally attadied to criminal 

or administrative, or in some cases only directive, consequences rather than civil 

liability; the act of violating them does not in itself, therefore, constitute a valid 

cause of action. Yet under the common law,- a breach of statutory duties or 

violation of safety statutes is treated as a peremptory source of c iv i l  liability, 

based upon the consideration that safety statutes have by nature crystaked 

particular standards of care toward a certain dass of people. Thus, the person 

who vidates these statutes evidently fails to exeràse the standard of care which 

society (as represented by the legislatue) might reasonably expect or desire from 

a person of ordinary prudence under similar circumstances, and he is presumed 

negligent in tort. The effect is that the victim may recover damages without any 

proof of fault- 

Not every act which violates aviation regdations translates into negligence 

per se toward every victim. The relevant legislative intent must be presumed 

before "statutory negligence" can be instituted. If the harm inflicted is among 

60( Such as Sec- 2 of Article 184 of the C i d  Code of Taiwan, supra note 600, and also in 
Sweden (See J. G. Fleming, 'Tort Lïability for Work injury" supranote 273, at p.39, n245.). But 
under the BGB, the fact of infringement or violation of safety regdation by an employer could 
only be treated as potential evidence of negligence, rather then a presumption of negfigence, due 
to the insistence of fault by the employer in Sec. 2, Article 823 of the BGB . 

606ki most civil Iaw countries, violation of criminal or administrative statutes would serve 
oniy as a partial evidence in determinhg civil negligence, not to establish a presumption. See 

also j. G. Fleming, 'Tort Liability for Wotk ïnjury"stpra note 273, at p.39. 
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the types which the regulations are designed to prevent, and if the person injured 

is within the class of persons sought to be protected, then the act of violating 

such "an absolute duty" will necessarily constitute negligence per se? Yet 

generally, the scope of protection offered in safety statutes is broadly interpreted 

due to policy considerations. A typical safety statute is the "Right-of-Wayf' d e  

which was promulgated in the US Federal Aviation Reg~lations:~ 

Landing Airaaft, whire on final approach to land, or while landkg, have the right-of-way 

over other aircraft in fiight or operating on the &ce- When two or more aircraft are approaching 

an airport for the purpose of Ianding, the aircraft of the lower altitude has the right-of-way, but it 

shali not take advantage of this rule to cut in front of another which is on final approach to Iand, 

or to overtake that a i r d t .  

The purpose of this rule is to protect not only persons and property on-board, 

but also those on the ground, from injury and damage by preventing collisions 

between aircraft during landing; the on-board employees and ground personnel 

who are injured or damaged due to the pilot's failure to yield, ie., to follow the 

ri@-of-way rule, belong to the classes of persons that the regulations seek to 

cover and will benefit from the presumption of negiigence by the employer.609 

Another, Iess visible rule concerns the maintenance of records. Pursuant to the 

US Federal Aviation ~egu la t ions~ '~  the aircraft operator is required to maintain 

records of its limited-life parts. Such a d e  is "designed for the protection and 

safety of pilots, passengers, and persons on the groui~d,'~" and would surely be 

interpreted as intended to protect employees, either on-board or on the ground- 

Naturally, the violation must evuice a causal conneaion with the occurrence of 

607See United States Aviation Und-ters, Inc. v. Natioml Insurance Undenuriters, 18 Avi 18, 
345 (Wi. App. 1984), at 18,347. 

608 14 C.F.R 5 91,173 (a)(2)@)- 
609 United States Aviation Undenuriters, Inc. v. National Insurance Undhters, srrpra note 

607. 

61a14 CF.R 5 91.67 (f). 

611~rikon Air-Crane v. Unifcd Tecknologies, 20 Avi 18,352 (Ore. App. 1987). 



injury to higger the presumption of negiigence. 

D. Res ipsa loquitirr 

In most airline accidents, the recovery of positive evidence of negligence is 

usually a diff idt  task for the plaintiff, because the causes of the modem aviation 

accident can be extremely diverse and perplexing. It is beyond the finanaal and 

technical capacity of an average plaintîff (usually a layman, with the possible 

exception of surviving pilots) to rehieve a reasonable amount of evidence from 

the wreckage - and as a matter of fact sometimes even those experts who possess 

professional skills in the field of aeronautical science are unable to teIl exactly 

how and why an accident took place. Legal actions againçt the airline are, therefore, 

almost doomed to fail. Contemplating the possible social costs in this scenario 

and the general trend toward protection for ordinary victims of modem hazards, 

some cornmon law courts apply res ipsa Ioquitur as a leading nile of evidence on 

these occasions. Pragmatically, res ipsa loquitur meam that the occurrence of the 

accident itself will serve as peremptory evidence of the defendant's negligence. 

Its rationaie is based on the proposition that if a certain harmfd event is not 

conceived to ordinarily occur in the current stage of howledge, then it is legïtimate 

to infer that there was negligence on the part of the person in control of that 

event. The direct effect of res ipsa loquitur, as shown b y  its surface meaning, is to 

alleviate the plaintiff's burden of proof in a tort daim; on the other hand, the 

application of this maxïm also serves to compel the defendant, in charge of the 

event and presumably more familiar with al1 the available relevant information, 

to prove the precise cause of accident and thereby rebut the pres~mption.6~ 

Accordingly, the plaintiff establishes his case with the slightest evidence of 

negligence (generally circumstantial evidence), but the defendant may still displace 

the resulting presumption by providing alternative evidence or explanations, 

612"m t is not suffisent to show that there are several hypothetical causes of acadent 
consistent with an absence of negligence. A defendnnt mzrst gofirfher and mtlst show either that there 
was no negligence or musf give an expianation of the cause of the accident which did not connote 
negligmce [emphasis added]:" see Zerka v. Lau-Goma Ainuays, 23 D.L.R (2d) 145, at 146. 



effectively bridging the division between fault and strict Liability.613 

Two inferences m u t  be raised to apply res ipsn loquihr. First, the accident 

must be such that it does not happen in the ordinary course of events without the 

presence of negligence?" Second, this event must be solely under the control or 

exclusive management of the defendant when the accident happened. With 

respect to the Erst inference, the rapid evolution and maturity of today's aeronautic 

technology, the comparatively impressive safety record of modem aviation 

instruments, and the frequency and regularity of carriage which qualifies it as a 

common method of transport, have together aeated a general consensus that if 

the proper degree of care is observed, an airline accident should not ordinary 

occur? In practice, the airaaft which crashes shortly after its takeoff and before 

it could have attained a normal flying altitude, or which aashes in a field adjacent 

to the airport during a normal landing, are conceived as accidents that ought not 

to have happenedf16 Additionally, the following situations have evoked the 

application of res ipsa loquitur: when an airuaft departs from the runway while 

landing and the relevant records are silent as to what caused this departurefl' 

when 

cities, 

two aircraft coliide in mid-air;618 when an airaaft crashes into mountains, 

O; the lil~e:'~ or when an aircraft disappears over the High S e a ~ ~ ~ "  or Great 

6USee J. G. Fleming, ?he Law of Torts, supra note 274, at  p-321. 
611 See Sco tt v. London and St Kathmine Docks Ca., h$ra no te 625. 

615~ee Smith v. O'Donnell, 12 P2d 933 (Sup.Ct.Cal.1932). Until the mid-50's. some US 
courts still conceived of aviation activity as fairly -&teric, confessing insuffident knowledge as to 
what might cause an airplane to explode in flight ("there is a wide dement of chance which the 
ingenuity of man has not yet overcome"); therefore the doctrine of res ipsa loquitur did not apply: 
see Deojay v. Lyford, 29 A2d 111 (Sup-Ct-Me, 1942), also Allison, Admf v. Standard Air Lines, Inc, 
(1930) U.S.Av. Rptr 292 (S.D.Cal. ); interestingly, in çome cases (such as Foshke-Hobbes v. 

Ainuork, Ltd, infia), a to tdy  contrary view was adopted as much as ten years earlier. 

"%ee Fosbrok-Hobbes v. Airwork, Ltd, [1937] 1 AU ER 108 (KB.) at 109, and Capital 
Airlines, Inc. v. Barger, 6 Avi 18,147 (Tenn. App. 1960). 

617 See Farina v. Pan American World Aimays, Inc, 19 Avi 18,199 (N-YApp. 1985), at 18,200 
("upon these factç, there is a sufficient evidentiary bask for involcing the doctrine of res ipsa 
loquifur, which creates a permissible inference of negligence which may be rebutted"). 

618 Eg., United Air Lines, Inc. v. Wiener, 335 F.2d 379 (9th Cir. 1964) and Colditz v. Eastem 
Airlines, Inc. 329 ESupp. 691 (SDNY, 1971). 

' 1 9 ~ g . ,  Abbot t v. Page Aimays, Inr, 10 Avi 18,267 (N-YApp. 1969). 



Lakes. For sudden turbulence, however, the doctrine is not well-suitedfm for in 

many deusions atmospheric disturbances or turbulence, or wing-tip vortices 

caused by 0th- passing aircraft, were held to be neither foreseeable nor avoidable. 

Therefore, they remain unexpected risks in employment and are not categorized 

as causes of accidents which g e n d y  occur only due to neghgence by the airlinePn 

For airline employees, the second inference may merit further exploration, 

because if the operation or equipment which causes the accident is not under the 

sole control of the employer, then the madm does not apply. Logicdy, if the 

employee hirnself took any controlhg part in the operation, his own negiigence 

could very possibly be one of the causes of accident,= creating some difficulty 

for pilots or other personnel working in the cockpit (such as the navigator), who 

are involved in the operation of the airaaft, to take advantage of the maxim, 

especidy since in practice it is often asserted that poor piloting could be the 

major or even the only cause of a ~ â d e n t . ~  Nonetheless, if the evidence dearly 

demonstrates that püoting error must be exduded from the possible causes, then 

res ipsa loqziitur will stii l  be available for pilots or navigators. As for 0th- on-board 

cabin crew or even ground personnel, their situation is no different from that of 

passengers, because to them, the whole operation of airbome activities is, as Erle 

CJ described in Scott v. London and St. Katherine Dock "shown to be under 

the management of the defendant or his servants [pilets]." There should thus be 

~ . g .  Cox v. Northwest Airlines, Lm. 10 Avi 17,250 (7th Cir. 1967). 

'%ee: Kelly v. American Airlines, Inc- 13 Avi 17,583 (5th Cir. 1975), Sanchez v. A e c a n  
Airlines, Znc. 16, Avi 17,615 (N-Y2d. 1981), and Kohler v. Aspen Aimays, Inc. 19 Avi 18,051 (Cal. 
App. 1985). 

%e same is true with a bornb hidden among scrap metal, or a flood by an 
excep tiondy tomd s tonn: see Latimer v. A. E.C. [1953] A.C. 643, and A.C.I. Meta2 v. Boaulz7c (1964) 
110 C.L.R 372. In some of the jurisprudence, however, it was noted that if the wake turbuience 
was weather-produced, then it is foreseeable and the acadent caused thereby couid be attributed 
to the possible negligence of the pilot. See Kelly v. Americrzn Airlines, Inc. supra. 

'9. Hendy k M. Ford, Munkman on Employer's Liabt'Iity, 12th ed supra note 553, at p. 62. 

a4"lhe negiigence, if there was negligence, on the part of the piïot, consisted in getting 
hk aeroplane into a position of danger from which he could not extricate it? see Mizlone v. 
Trans-Canada Airlines, Moss v. Trans-Canada Airlines, [1942] 3 D.L.R369 at 378. "[TJhe pilot is 
always negligent when an air crash occurs," in Foss v. United States, supra note 573. 



no difficulty in applying the rnaxïxn in their favor. 

2.4.3. Defences 

A.Introduction 

As in a l l  other tort claims, unless expressly prohibited by statute, the 

employer may use every defence agaiwt the victirn in a tort action, such as 

voluntary assumption of risk, contributory negligence, a b  of God, and the doctrine 

of sudden emergency. There are also special defences available to the employer, 

such as the doctrine of common employment or fellow servant d e .  Though 

some of these defences have gradually lost their effectiveness, others still play a 

redoub table role in beleaguering the employee's tort daim. 

B.Voluntary Assump tion of Risk 

The defence of voluntary assurnption of risk (wlenti nonfit injuria) has alrnost 

disappeared from the scheme of the employer's tort liability along with the 

correspondhg erosion of the doctrine of common e m p l ~ y m e n t ~ ~ ~  partially because 

the former defence had always served as a theoretical foundation for the latter 

doctrine. According to the voluntary assumption defence, an employee is 

presumed to have full knowledge of the uiherent risks of the work which he 

contracts to perfozm. Since he voluntarily accedes to the temis of employment, 

he expressly or implicitly signifies his willingness to waive his right of redress 

for any injury caused by those risks. This presumption is a fruit of the ideological 

tree of laissez-faire, dominant during the industrial 19th century, which flatly 

assumes the idea of "free" labor and seriously ignores the hard f'act that under 

sharp contrasts in economic stahts, the ernployee has Little choice but to adhere to 

the contract t ems  offered him: there exists no mie willingness in such cases 

because his freedom of will is cowtrained by an imperfect dichotomy of choice 
626 See the British judgments in lmperial Chernical Industries Ltd. v. ShatweLl, [1965] AC. 656 

(HL.); B m t e r  v. Rowley Re@ Corpomtion, [1944] K.B. 476 (C.A.) and the earüer Smifh v. Baker & 

Sons, [1891] A.C. 325 (H.L.). 



between loss of job and loss of possible redemptionfm even if he possesses full 

knowledge of the inherent risks of the employment. Following the subsequent 

change in social dimate, this deceptive premise has findy been rejected in most 

of the jurisprudence. 

Presently, the defence of voluntary assumption of risk is stnctly Limited to 

situations where the victim's injury is caused by his fdow servant due to wilful 

disobedience of the relevant safety d e s  on both their parts, for which the employer 

is vicariously liable? The employee is not permitted to voluntarily contact out 

his right to rely on the employer's cornpliance with statutory (Le-, 

safety regulations), which is often attempted when the employee voluntarily 

engages in ultra-hazardous assignments that would violate safety regulations for 

extra payment For example, physicdy-unfit flight crew who are still aüowed to 

board the aircraft could not be said to have assumed the nsk of consequent 

deterioration of their health, since safety statutes prohibit the boarding of flight 

crews with physical deficiencies, partly with a view to protect the a e w  from 

their inability to protect themselve~;~ this mandatory Iegislative policy could not 

be disregarded at the option of the parties. A different result may be reached for 

passenger carriage: when a passenger with a pre-existing fractured ankle 

voluntarily accepts accommodations provided by the air carrier and consequently 

aggravates her physical condition, due to la& of ambulance transportation to the 

plane and stretch chairs on-board, she has voluntarily assumed the N k  of such a 
627 See Bowater v. Ravley Re@ Corporation, supra at 479 ("[A] man cannot be said to be 

truly 'willing' unies he iç in a position to choose freely, and keedom of choice predicates, not 
ody full knowledge of the ~cumstances on which the exercise of choice is conditioned, so that 
he may be able to choose wisely, but the absence from his mind of any feeling of constra.int so 
that nothing shail interfere with the freedom of his wW (per Scott L.J.)). 

628 See Imperid Chmical Indushies Ltd. v. Shahuell, supra note 626; M. Brazier, Street on 
Torts, 8th ed. (London: Butterworths, 1988), at pp.251-2. 

629 See J. G. Fleming, The Law of Turfs, supra note 274, at p. 303 and Wheelerv. New Merton 

Board Mills Ltd. [1933] 2 KB. 669 (C.A.). 
63a E-g., Article 71 of the Ciml Aeronautics Imw of Japan ("No fight aew of an aircraft SM, 

in the event that they become physically unfit relative to the medical examination requirements 
under Article 31, paragraph 3, engage in air transport service even if their medical certificate 
issued under Article 33 is sti i i  valid"). 



resulP1 because the passenger does not belong to any particular class which 

employment safety regdations are intended to protect. 

Evidently, air hansport has long since passed the stage of categorization 

as a highly-dangerous activity. Since it is ment ly  a popular mode of travel, the 

airplane "holds out to the fare-paying passenger the same assurance of proper 
conveyance as the railroad, the steamship or the and the defence of 

assumption of risk based on the activity itself is therefore obsolete as against the 

passenger; but are the crash, mid-air collision, or hijacking, etc., inherent risks for 

the on-board employee, as is a hit by the puck to a professional ice-hockey 

player,6u or explosives to the member of a bombsquad, such that the airline 

employee cannot daim the damages arising from the activity in which he consented 

to engage?- Since the common risks of air transport borne by the cabin aew are 

no different from those borne by other passengers on-board, the former could . 

hardly be characterized as perçons who "insist upon taking abnormal and 

cornpletely unnecessary Wks" and therefore "cannot cornplain of the consequences 

inherent in the very risk of the activi ty-  As in the case of the road trafic 

accident to a bus driver, the answer should be negative. 

C.  Common Employment 

Çince the common employment defence has been totdy aboliçhed and strictly 

limited by most Commonwealth countries and the US, the purpose in desaibing 

the doctrine in this thesis is mainly to restate the m e n t  scope of the employer's 

vicarious liability at common law. 

The doctrine of common employment was inhoduced to the Commonwealth 

?3ee Barash v. KLM Royal Dutch Airlines, Inc., 315 F.Supp. 389 (EDNY, 1970). 

v- Resorf Airlines, inc., 4 Avi 17,758 (SDNY, 1955). 

'%ee Condon v. Basi [1985] 1 WLR 866 (C.A.) (professional football player) . 
-suggested by O. Riese as one of the reasons to exdude on-board employees from the 

coverage of the Warsaw Convention, see O. Riese, supra note 10, at p. 407- 

"5per Cardozo, C.J. in his judgment of MUT@ v. Steeplechse Amusement Co., Inc. 166 N.E. 
173 (N.Y.App. 1929),at 174. 



in the 1837 case of Priestley v. F ~ w l e r . ~  In Prieçtley, the employer's van collapsed 

and injured an employee who riding in it. The accident was caused by the 

victim's fellow employees who negligently overloaded the van. The employer 

was not held to be vicariously liable for the negligence of these fellow servants 

since the victim was unable to prove that these employees, with whom he was 

commonly employed, were incompetent and the employer was thus negligent in 

engaging them. This decision established the principle that if the employer has 

selected persons of competent care and skill, he is not liable for negligence by the 

viaim'ç fellow workers, iwofar as he is not personally i~nplicated.~' The rationale 

for this doctrine of cornmon employment is that the victim who is engaged in 

employment should have known and contracted on the terms that he will be 

exposed to risk of injury caused by the negligence of hiç working mates engaged 

in a common service with him.638 
Throughout almost half a century of struggling with statutory restrictionsa9 

and judiual interpretat i~n,~ the doctrine of common employment was finally 

repealed in Great Britain under the social dunate attendant to the LAW Refonn 

(Personal In juy )  Acts in 1948,&' which was mirrored in most Commonwealth 

~ o u n t r i & . ~ ~  Without the availability of this notorious defence, the employer 

m u t  answer not only for his own managerial faults (recall the above section 

-(1837) 3 M & W 1. 

6J7~ufchinson v. York, Newcastle and Berwick RIy Co., (1850) 5 Exch 343 (Anderson B.) 

id. 

%e statutory restriction on the application of common empbyment began with the 
Employer's Liabilify Acf 1880, under which the defence was waived if the employee codd prove 
that the injury was caused by the negligence of some person placed in a position of supervision, 
or by a fdow worker who ïs empowered with authority over him. For a history of the evolution 
of British labor legislation since 1837, see J. Hendy & M. Ford, Munkman on Employer's LUrbilify, 
12th ed supra note 553, at pp. 414- 

6MSee W i h n  and Clyde Coal Co, v. English,, supra note 559. 
641 11 & 12 Geo. 6, c. 41 (s.1, (1): "It shali not be a defence to an employer who is sued in 

respect of personal injuties caused by the negiigence of a person employed by him, that person 
was at the time the injuries were caused in common employment with the person injured"). 

a2h Aus tralia, the defence has been abolished through various provincial statu tes such 
as the Law Reform (Cornmon Employmenf) Acf, 2952 of West Aushah, see E. 1- Sykes & H. J- 
Glasbeek, supra note 332, at p. 121, n.2 



2.4.2.B), but also for the negligence of every employee toward the others. 

In the US, the "fellow servant rule" (similar to the common employment 

defence) had also eroded the employer's vicarious liability since 1849? According 

to the US jurisprudence, the employer is not liable for injury caused solely by the 

negligence of a fellow servant because the victim assumed the risk of negügence 

by his working mates upon entering into employment with them. Nevertheless, 

this fellow servant d e  has also lost its bite through strict interpretation. With 

respect to employment in air hansport, the most important divergence would be 

the growing rejection of the "vice-principal" d e ,  which presdbes that only 

negligence by the vice-principal or the employer's delegate - who holds an 

equivalent position of direct authority over the v i c h  - escapes the fellow servant 

d e -  The scope of the waiver has since been extended to indude any servant 

who is charged by the employer with the performance of the latter's common 

law duties (as mentioned above) toward the victim. Therefore, the employer is 

vicariously liable not only for the negligence of an aircraft commander, who is 

undoubtedly qualified as an on-board f ~ r e m a n , ~  but also for that of a senior 

flight attendant who is empowered with authority over the rest of the cabin a e w  

- directhg them in the discharge of their duties, superviskg hem, keeping their 

tirne, etca6 

m ~ a m e l l  v. Boston & Worcesfer Railway, 1949,45 M a s .  (4 Metc.) 49. 

%ee Lamb v. Littman, 44 S.E.646 (Sup.CtN.C. 1903) (Even if the supervisor lacks the 
authority to hire or discharge an employee, it does not necessarily render him a mere feIlow 
servant); ChapTan Dn7ling Co. v. Mym, 225 P2d 373 (SupCt Okl. 1950) ("A vice prinapal iç the 
representative and alter ego of the prinapal, his master [who] must confer upon him the entire 
and absolute management of the entire business, or of an entire department thereof, rehhhg no 
oversight or exercise no discretion of his own as to the conduct of such business. Even if an 
employee has the power to employ and discharge 0th- employees and to oversee the men and 
direct the work he is not a vice principal unles his authority is entire and absolute," at 375); Mizy 
v. Shnrp, 89 S.W.2d 735 (Sup.Ct. Ark 1936) (Employee who directs other workers in the discharge 
their duties, supervises th-, and keeps theïr time was held to be a vice-prinapal and not a 
"feliow servant," though he may at times asçist in actual performance of work); McDonald v. 
Louisuille t3 Nushoille Railroad Co., 24 S.W-2d 585 (Ky. App. 1930) (Foreman who is empowered to 
issue orders to and direct the operation of employees and assist them in performing their duties 
is not a "fellow servant")- 

bORegarding the duties and authorities of the aircraft commander, see supra note 5 7 2  
646 E-g., in Wong v. Stanley, supra note 349. 



D. Contributory Negligence 

The rationale and effect of contributory negligence has already been largdy 

dealt with in the above section 2.2.1.8. ii). Therefore, the ambit of this discussion 

will be limited to the application of this defence in aviation torts- Whether or not 

the victim's ad, i-e., the gravity of the victim's fault, constitutes contributory 

negligence remains a problem of fact to be resolved generally through judicial 

d i s c r e t i ~ n . ~  Nevertheless, several typical examples may serve as a convenient 

reference. Aside £rom negligence by the pilot or copilot, a slip-and-fall represents 

the greatest proportion of acadents in which the airline may daim contributory 

negligence as a defence. A ground worker who negligently places freight on 

the far left corner of a three-sided pallet, causing it to tip and fall with him to the 

ground, was found guilty of contributory negligen~e,~' as was the janitorial 

employee who stumbled over a suitcase left unattendeci on the floor of a "restricted" 

area, located behind a check-in counter in the a i rhe  terminal? 

The employees who may suffer most fiom the contributory negligence defence 

would be the pilot and copilot, due to the nature of th& e m p l ~ y m e n t . ~  The 

pilots who failed to check their gas supply before takeofffa who failed to antiapate 

possible icy conditions, who failed to inquire with the weather provider about 

cloud conditions and temperature and therefore formulate an alternative flight 

plan in the event of emergency,= who failed to take a check ride for farniliarization, 

who engaged in flight while physically or mentally fitigued, who failed to comply 
647 For example, in the judgment of Daoies v. Adehzide Chica l  and Fertif* Co. Ltd., (1946) 

74 C.L.R 541, it was held that only an a a  which was done in conscïous or foolhardy defiance of a 
hown danger w u  constitute contributory ne&ence by the employee. However, such a strict 

standard has not been widely shared in other cases; see the cases cited infra, in this section. 
a E.g., Weller v. Northweçt Airlines, 4 Avi 17,463 (Sup-Ct Minn. 1953), Metferv. Northeosf 

Airlines, 10 Avi 18,123 (Sup.Ct. Co. 1968), and Kopaaski v. Eastern Air Lines, Inr, 12 Avi 18,112 
(Mass-App. 1973). 

w~egan  v. Compagnie Nationale Air France, 240 F.Supp.679 (EDNY, 19G). 

"50~rnacho v. Tram W d d  Airlines, 19 Avi 18,517 (N-YApp. 1985). 

6%ee supra note 572 

6 " ~ f y  v. Spartan Aircmft Co., 4 Avi 17,463 (Sup.Ct Okla, 1954) 
653 Estate of Largent v. US., 22 Avi 18,282 (8th Cir. 1990) and Capital Management 6 Trust 

Co. v. U.S., 20 Avi 18,298 (S.D.Cal.1987). 



with the safety procedures set forth in the operator's rnan~a l ,~  who misinterpreted 

the air traffic controller's clearance for a runway approach as permission for the 

aircraft to descend, and who ignored the radio altimeter warning hom after it 

soundedfm were ail rendered guilty of contributory negligence. 

E. Act of God 

An act of God refers to an act, event, happening, or occurrence which is 

exclusively due to natural causes and operates without any interference or aid 

from human agency. An act of God is the inevitable result of n a d  forces 

beyond the power of persons; any manifestation of nature, induding weather 

phenomena - tomadoes, turbulence or thunderstoms - may fall within the 

ambit of this defence. To constitute a valid defence in tort liability, an act of God 

must be an event that codd not have been prevented by the exerde of reasonable 

care, i.e., human prudence and f o r e ~ i ~ h t , ~ ' ~  thus proving no negligence by the 

defendant- 

The foreseeability of a natural ocmence depends on the development of 

human knowledge; following the rapid evolution of science and technology, the 

predictability of certain physical movementç in the environment has gradually 

increased, and consequently, the ambit of the act of God defence has shrunk 

daily. This trend is especially visible in the aviation industry, where meteorology 

and related air sciences are prerequisite to navigational safety, and their 

advancement is thus pursued enthusiasticdly, such that weather phenorneria 

hardly qualify as acts of God anymore in aviation accidents. 

In practice, a sudden change in air c u r r e n t ~ , ~  "downdrafts,"~ or other 

sources of turbulence659 are held to be predicable or foreseeable with reasonable 
6s M o q  Airmafi Corp. v. Altman, 22 Avi 17,509 (Tex. App. 1989). 
655 Brock v. US., 15 Avi  17,583 (Va. App. 1979). 
656 See Tennent v. Eurl of Glasgaw (1864) 2 Macph (H.L.) 22 at 26-7, Nichols v. Màrsland, 

(1876) 2 Ex D 1, and Middaugh v. US- 293 FSupp. 977 (D.C.Wyo. 1968) at 980. 

6 5 7 ~ ~  ADUztim, Inc. v. Moore et al., 6 Avi 17,387 (8th Cir. 1959) at 17,388-9. 
6Y) Small v. Transcontinental & Western Air, 216 P.2d 36 (Cd App.2d. 1950) at 37. 

'?Zudney v. BaniffAinoays, hc. ,  SAvi 17,282 (Sup-Ct Miso, 1957), at 17,286. 



care and are not considered a& of God. For these natural hazards, the airline is 

obliged to '"anticipate and take the cornmensurate precaution reasonably available 

to guard against [them] ..., and when the means or precautions, in given 

circumstances, of avoiding the hazard ... are known or are pointed out in the 

evidence to have been available, ... the fdure  to take such s p d c  cornmensurate 

precaution or precautions ... [will] CON titute negligen~e."~~ 

F. Emergency 

An emergency is a sudden or unexpected happening or occasion calling 

for immediate actionJM1 and if the tortfeasor can prove that an emergency forced 

hirn to take the action resulting in injury to the victim without any opportunity 

for mature deliberationrU2 he may be relieved of Liability. However, as with the 

act of God, this "sudden emergency" or "unavoidable accident" itself proves 

nothing in aviation tort law, for in the causal sequence there must be a final link 
which leads to injury upon the emergency or accident; it is not the emergenq 

but this final link which should be used to measure the airline's negligence. For 

example, though a sudden encounter with a downdraft created the emergericy 

which éaused the pilot to make a non-scheduled landing, ultimately resulting in 

total crash,= there should be M e r  investigation as to whether the pilot could 

have reasonably anticipated or foreseen this natural occurrence, or whether the 

ground crew could have properly provided the appropriate weather information 

to the aircraft before it entered into these wind conditions. The very few cases 

where this sudden emergency defence successfully relieved the airline from tort 

liability m u t  be attributed to relatively underdeveloped techniques of post-clash 

investigation at the t h e  and a limited application of res ipsa 10quitur.~ Recent 

deusions have shown that the sudden emergency defence has become obsolete 

6601d. 
661 Horton Mofor Lines v. Cume, 92 F.2d 164 (4th Cir, 1937). 

6621d. 

663See ~ohnson v. Eastern Air Lines, 177 F2d ï ï 3  (26 Cir, 1949). 

'?%e Merrill, Er. etc. v. United Air Lines, Inc., 6 Avi 17,841 (SDNY, 1960). 



with the evolution of human knowledge in aeronautic suenceP65 

2.4.4. Compensable Damages 

Generally, the employee's cornpensable damages are identicai to those 

recoverable by victims of other torts, including not only material heads of damage 

that can objectively be measured in pecuniary LUI&, but also non-material heads 

such as  paùi and suffering, loss of amenities, etc., which make the scope of 

compensation much wider than that offered under the workers' compensation 

system. Furthemore, the award in a tort daim is mostly payable in lump sums, 

as opposed to the periodic payments which predorninate in the compensation 

sys tem. 

In practice, material damages sustahed by employees usudy indude wage 

losses, costs of medical and nursing services, and property damages (for example, 

the loss of or damages to jewelry, luggage, or other personal belongings during 

an evacuation). Non-material damages may encompas anything from the tangible 

psychiatric injury6M to pure mental dishess. Under British jurisprudence, 

cornpensable non-material damages must amount to recognizable physical 

syrnptoms; mere sensations of distress or shock are unrecoverable-' Therefore, 

any sexual harassrnent which does not amount to tangible psychiatric injury is 

exempt from recovery unless otherwise provided by speaal legislation. Mental 

distress which accompanies serious physical harm, however, su& as aesthetic 

damage or loss of a limb, is always admitted, as is the loss of amenity or enjoyment 

of life caused accor~iingly.~~~ 
665 Eg., Oban v. Bossard, 267 N.W.2d 507 (SupCt. Neb. 1978) and Chritton v. N a t i m l  

Transporfation Safety Bd., 22 Avi 17,513 (D.C.App. 1989). 

"see Page v. Smith [1995] 2 All E.R (H.L.) and Brice v. B r m  [1984] 1 AU ER 997. 
667 See eg., Nicholk v. Rushton (1992) Times LR19, June. See generally J. Hendy & M. 

Ford, Munkman on Employer's Liability, 12th ed supra note 553, at pp. 123-4. 
668 E.g-, s 41 of the S a  D i s ~ m ï ~ t i m  Act 1975, and Wadman v. Carpenter F a m  Partnership 

[1993] IRLR 374. 
669 J. Hendy & M. Ford, Mrcnkman on Emplqer's Liability, 12th ed strpra note 553, at p. 225. 



2.4.5. The Confict of Laws Problem 

The aviation tort daim represents a Srpical source of the conflict of laws; 

however, the conflict of torts in actions againçt the employer in international air 

transport has no t attracted equal significance. This ostensible neglect is mostly 

due to the exdusivity of remedies offered by the workers' compensation system, 

which allows very few tort daims to achially reach the substantive stage of 

choice of law? and consequendy leaves nearly inaccessible footages for writers 

to climb. Hence the following discussion on the conflict of torts against the 

employer will be more theoretical (and hypothe tical) in nature. 

Though still a traditional and dominant conflict of torts rule adopted in 

most jurisprudence, the application of lex loci delicti presents more problems 

when applied in the tort action agains t airlines than the workers' compensation 

claim, because in the tort daim the loczis delicti does not affect substantial public 

interests in the same way as its compensation Laws, which can at least be justified 

as instances of lois de police et de sûreté, but also because of the "accidental" nature 

of this Connecting factor6n - the total la& of expectation by the parties with 

respect to theïr regulatory and private interests in submiiting to an incidental 

l a w y  especially when the comection with the locus delicfi results from a rnid-air 
670 Such as Urda v. Pan American World Ainuays, Inc-, supra note 527, in which the lex loci 

delicti was never considered with respect to the confiict of Iaws; see also supra Section 233.i) in 
this chapter. 

M~.Kahn-~reund, "Delictual Liability and the Confiid of Laws" (1968) 124 II Recueil de 
Cours 1, at p.27. 

6 R  For the employer, it is impossible to expect an aircraft operator to adjust his condud to 
the law of the country he flies over (for example, if according to the Iex loci delicfi the pilot is 
required to exercise vigilance beyond a reasonable level unless it is physicdy irnpossibIe to do 
so), and the same is true for the employee, uniess the locus delicti coincides with his domide, or 
the place of employment. For a prominent example of the importance of expectation, see Alabama 
Great Southern R R Co. v. Carroll, 11 So. 803 (Sup-CL Ala. 1892): in Alabama the employee who 
was domiciied in Alabama and employed by an Aiabarna railway Company was injured in 
Mississippi, due to the negligence of his fellow servant, whiie the height train on which he was 
working ran through this loctcs deliclr'. The court held that the lex loci delicfi (the law of 
Mississippi) appiied to the victim's negiigence daim agauist the employer, yet since the doctrine 
of feiiow servant rule had not been abolished in Mississippi, the victim's daim was therefore 
denied- To s u m  up, the victim resided and signed his contract of employrnent in Alabama, and 



collision or crash, such that it happens to be the law of any absoluteiy fortuitous 

jurisdiction to which the airspace belongs, though the employer and the on-board 

employee are more aware of the diverse jurisdictions over which the aircraft flies 

than the passenger. The same context appears with the variants of lex loci delicifi, 

such as lex actus or lex injuriae, which only prove to be even more dumerical, 

since the a i rhe  aash or mid-ah collision almost always happens abruptly during 

high-speed have1 over the surface, and it is tnily impracticable to pinpoint at any 

given moment the exact position where the employee was injured or killed. 

Some victims may be killed uistantiy at the first moment of a mid-air explosion 

(in the sky), others may be blown out of the fuselage and propelled into another 

state from the final crash, while yet others may die later en route to the hospital. 

None of these questionable divergences seem substantive enough to justify the 

application of different substantive laws. Ultimately, in the cases of plane crash 

or collision, the place where the most wreckage falls will inevitably become the 

locus delicti, in the absence of known fact. 

Meanwhile, two more problems emerge from the lex loci rule when the 

accident happens over the Hïgh Seas or tmitonum nulius, such as the North Pole, 

or wh& it happens on-board the aircraft in flight. A strict interpretation of the 

loci rule would render the tort iaw of the state to which the aùspace then belongs 

dominant in the latter situation, though this result is very artificial and may not 

be accepted by the court.6n Therefore, it is submitted by most leading authors 

and many state legislatures that the law of the flag (of the airaaft) - the law of 

the registering state - governs the delict committed on-board an aircraft? 
had the greatest interest in expecting to be covered by the law of Alabama which had already 
abolished the feiiow-servant d e ;  in the meantime, the employer who had set up his prinaple 
place of business in Alabama should also have expected his vicarious liability to be prescrïïed by 
the law of that state; the "acadental" law of Mississippi, on the contrary, was not in the 
expectations of the parties. See the case comrnentary in J. H. C Morris, ''The Proper Law of a 
Tort" (1950-1) 64 Harv. U e v .  881, at p.888-9. 

673 See the US court judgment in Noel and Frank Ens. v. Airpanenfs, Inc., 169 F. Supp. 348 

(D.N.J. 1958); see also Lord McNair, supra note 505, at p.267. 

"See Lord McNair, nrpra note 505, at p.270; Dicey and Morris, L. Collin+, ed. 12th ed 
Vo1.2, supra note 496, at p.1542; E. Rabel, Vol. 2, supra note 309, at p.347; and 0. Riese, 
"Internationairechtliche Probleme auf dern Gebeit des Luftrechtç" (1958) 7 ZL 27i, at p. 273. See 
also the legislation of Italy: Article 4 & 5 of Codice deila Navigazione (Navigation code) 1942 



Ident-g an aircraft with the nationality of the registering state is 

undoubtedly an established notion of public international lawpZ and the focus 

on the nationality of aircraft as a peculiar character distinguishing it fiom 0th- 

terrestrial vehides, such as automobiles or railway trains, inevitably leads to an 

analogy with the maritime ship; but al i  these facts do not necessarily lead to the 

conclusion that an aircraft in flight will be treated as part of the territory of the 

registering state with respect to avil wrongs committed on-board? The analogy 

breaks down, in particular, in trying to compare the aircraft flying over the 

temtories of other sovereign states and the ship carrying its national flag over the 

High Seas (the "floating temtory"), thus entering into a conceptual contradiction 

with another well-recognized jus gentium of public international air law that 

"every State has complete and exclusive sovereignty over the aKspace above its 

territ~ry."~" The registration of aircraft is an administrative process intended to 

ver* the existence of substantive connections between the aircraft and the 

registering state? Therefore, the latter state has a legitirnate interest based on. 

these connections in exercising its public authority over the aircraft and, 
(Comrnentary see L. M. Bentivoglio, "Conflicts ProbIems in Air Law" (1966) 119 RI Recueil des 
Cours 71, at pp.80,154), France: Law of May 31,1924, art.10, par.1, Belgiurn: Law on Air 
Navigation of June 27,1937, art 10 par. 1, see E. Rabel, at p. 347, nS2a. This approach was also 
adopted by the Institut de Droit Intmfiunal in 1969 in its "Resolution on Delictual Obligations in 
Private International Law" (S. 2, art3: 'With the sanie intent the iaw of the rlag may be applied to 
delicts on board a ship in foreign territorial waters, and the iaw of the place of regzktrarion to delicfs 
cornrnitted on board an airnafi [emphasis added]"); for an Ertgiish version of the text of the 
Resolution, see (1969) 53 II Annuaire de L'Institut de Droit International 386; for a detailed 

discussion, see Chapter 6. 

b*"~iraaft  have the nationality of the State in which they are registered." Article 17 of 
the Convention on International Civil Aviation, ICA0 Doc 7300/6; in fa&, such was the general 
practice of most aviation countrïes even before the adoption of the Chicago Convention. 

Q 6 ~ s  for the criminal act on-board, the Tokyo Convention (the Convention on Offences 
and Certain Other Acts Committed on Board Airaaft, signed in Tokyo, September 14,1963. see 

supra note 352) has adopted the law of the flag. 

%ee Article 1 of the Convention on International Civil Aviation, supra note 675. 

-or example, according to the art 10 of the & i l  Aollition Lmu of Taiwan (of 19 Nov. 
1984) (EflES&), only the 'Taiwanese aiicraft" which is owned by the citizen(s), the 
Government, or the juridid person of Taiwan, is entitled to register with the Civil Aviation 
Administration of Taiwan; in other words, the aircraft is not invested with nationaiity through 
registration, but nationality is a precondition of registration, The same requirement is adopted in 
Arts. 3. & 4 of the Civil Aeronazttics imu of Japan. 



consequendy, m g  certain international responçibiiities for it? Unlike the 

nationality of persons, which serves to venfy an existing fact - that the person is 

an integral part of the political entity to which he owes allegiance - the nationality 

of aircraft is "mais de pure technique juridique."* The stamp of identification 

does not by nature make the airaaft a part of the territory or an extension of the 

registering state. Furthemore, with respect to the confiict of laws, there are only 

weak connections between the airaaft and its nationaliv or flag, founded mostly 

in public law considerations of registration, such as the ownership of the aircraft 

belonging to its national? Contrasted with the locus delicti, such connections 

may be more predictable or consistent if the aircraft does not disintegrate before 

landing on the surface of the High S e a ~ , ~ ' ~  yet the applicable law which they 

indicate could still be remote to the parties on-board with respect to their regdatory 

or pro tective interests. A typical example might be the service perfonned under 

a "crew interchange agreement,"m whereby the cabin crew works on-board the 

aircraft belonging to the trainer; since the trainer is only a delegate of the actual 

employer and would eventually trigger the latter's vicarious liability if a cause of 

action in tort arises on-board,= the most genuine and meaningful comecting 

factor could possibly be the prinaple place of business of this actual employer or 

the victim's domiale, rather than the nationality of the aircraft, especidy when it 

m~uch as those listed in Article 12 of the Convention on International Civil Aviaiton, 
supra note 675. 

680 F. de Visscher, infra note 690, at p.296. 
6 C " ~  fact, even the substantive co~ect ion,  like national ownership, is sometimes 

displaced when granting national registration, so as to cope with the evolution of modem 
fïnancing instruments in the airiine business. See, e.g-, Art. 9 of the Regishation of Cioil Airmafi 
Regzilation (19 Apr. 1985)(@$%#%=ll) of Taiwan, which has raised the recpirement of 
national ownership when granting national registration if the foreign-owned air& is leased by 
a Taiwanese national and operated by the a e w  of the latter for more than six months. 

681 It is suggested that when aircraft "are on the surface of the water or immediateiy above 
it," the Iaw of the sea should be appiied to tort cases since "locality is the test of jurisdiction in 
such case:" see 1. S. Rosenberg & M. Rosenblum, "Note on Ainrraft - Legal Nature" (1934) 5 Air 
L-Rev. 356, at p. 363; however, even if the aircraft lands on the surface of the High Seas, it is still 
subject to the condition that every accident (death or injury) must oc- upon impact, 

683 See supra note 326. 
681 See supra section Z4.2.B. i) of this chapter. 



differs fkom that of the actual employer. Another problem arises with the joint 

operation of air transport, or the international air transport consortium, for in 

either case the relevant aircraft is still registered in only one country.  As under 

the "crew interchange agreement," the state of registry does not necessarily possess 

any ovenvhelming regdatory interests in goveming the delictual act on-board. 

De Visscher has suggested that since the Warsaw Convention - which 

creates a speaal regirne for torts on-board the aircraft - is confined to either the 

carrier's principle place of business or the place of destination, at the election of 

the victim,= and further confers procedual issuesw as well as the effects of the 

victim's contributory negligen~e~'~ (even if the fault of the carrier amounts to 

wilful ~nisconduct)~~~ to the application of the [ex f o ~  by the competent court, the 

lex fori shouid govem torts in the air? These "concessions" made in the Warsaw 

regime are, of course, dosely-related to the compromise strudc at the international 

% the detennination made by the Cound of ICA0 in the case of ARAB AIR CARGO 
(C-Min. 110/11,2/12/83), the joint-operating group is required to maintain the joint-register in 
one country (Jordan) only, which is bestowed with the fundion of the state of registry undet the 
Chicago Convention of 1944; as for the international consortium like Scandinavian Airline System 
(SAS), the aircraft are registered separately in proportion to each country forming the 
consortium. For the joint air transport corporation, iike Air Afrique, a i r d  could even be 
registered in a third state (whidi has leased the aircraft). For a detailed discussion on the 
registration of jointly-operated a i r d ,  see M- Milde, 'Wationality and Registration of Aircraft 
Operated by Joint Air Transport Operathg Organizations or International Operating Agencies" 
(1985) 10 Annals Air & Space L. 133, at pp. 138,148-9, and B. Cheng, "Nationality of Aircraft 
Operated by Joint or International Agenaes" (1966) Yearbook Air & Space L. 1, at p.15. 

686rr L'action en responsibilité devra être portée, au choix du demandeur, dans le territoire 
d'une des Hautes Parties Contractantes soit devant le tribunal du domide du transporteur, du 
siège principal de son exploitation ou du Lieu ou ii possède un établissement par le soin duquel le 
contrat a été conclu, soit devant le tribunal du lieu de destination:" Section 1, Artide 28 of the 
Warsaw Convention, nrpra note 2 

687 Le., le mode du calcul du délai, which is conferred by W o n  2, Artide 29 of the 
Warsaw Convention, supra note 1, to the court seized of the case must apply its own law ('Te 
mode du calcul de délai est déterminé par la loi de tribunal saisi"). 

68%. &le tribunal pourra, conformément aux dispositions de sa propre loi, écarter ou 
atténuer la responsabilité du transporteur," Artide 21 of the Warsaw Convention, supra note 2. 

6as,[~]'une faute qui, d'après la loi du tribunal saisi, est considéré comme équivalente au 
dol:" Section 1, Artide 25 of the Warsaw Convention, supm note 2 

''%e F. de Vissdier, "Les Conflits de Loi en Matière de Droit Aérien" (1934) 48 ï I I  
Recueil de Cours 285, at p.335 



conferenceSg1 and mostly t o  the idea, deeply-rooted in the civil Law tradition, of 

treating laws goveming delictual liability as lois de police et de sûreté of  the 

forum? Yet according t o  this line of thinking the places which evince dose 

connections with the soaoeconomic activities of  the parties, such as the employee's 

domicile, the place where the contract of emplo yment was made, or the employer's 

prinaple place of business (the seat  of the airline), whidi are presumably comected 

with the forum,@3 m a y  also trigger the application of lex fori to the on-board tort. 

Another m o d e  of reasoning can  be inferred from the Warsaw spirit since 

in effect it is the iaw of the carrier's principle place of business, or the place of 

business through which the contract of carriage w a s  made, o r  the  agreed pIace of 

destination in the con t r ad  of carriage that  evenhidy govems, and since all these 

c o ~ e a i n g  factors are dosely related or even originate from the contract of carriage, 

one can  hardly doub t  that  the contract of carriage plays an indispensable role in 

determining the legal effects of on-board activities which are based upon it. 

Similar factors in the contract of employment, such as the place where the c o n t a c t  

of employment was made,* the place where the worker is regularly employed:% 
691 It is weii-hown that the provision with respect to the effect of contributory negligence 

waç proposed by the representative of Great Britain to the Warsaw Conference due to its absolute 
defence character in English comrnon law. 

69' The judgment by the French Cour d'Appel de Paris in Le G m  c Vieirlle ef Brelet 
could serve as a typical format of the idea: "que les modalités de la loi française en matière de 
responsabilité civile extracontractuelie, si elles correspondent aux conceptions françaises de Ia 
justice soaale et sont ainsi impératives en droit interne, n'ont aucun caractère d'universalité (the 
modalitieç of French law conceming extra-contractual civil responsibility have no universal 
character if they correspond to French concepts of social justice and are thus internally 
imperative):" see 13, Mar. 1963: (1964) 91 J D I  103. 

693 See the Beigian court decision of Van Grundmbeek c. Lepund, Tn3una-l de paix d'Anvers, 
7, April1909: 1911 RDIP 123, at 124-5. (In which the contract of employment made in the forum 
indicates the law of Belgium shail appIy, though the employmmt was mainly performed in 
France for the French employer) 

@?le judgment in G n s t h  v. United Air Li- Inc., (1964) U.S.Av. Rptr 649 (Sup.Ct Pa.) 
provides a good example: "[tlhe reiationship between the [victirn] ... and the [airline] ... was 
entered into in [the forum] .... Our comrnonwealth, the domicile of [the victimj ... and his family, 
is vitaiiy concemed with the administration of [the vidim's] ... estate and the wd-being of the 
surviving dependents to the extent of grantirtg full recovery, including expected earnings," at 
665. 

695 See supra, Section 233.B.i) of this chap ter. 



or the airline's principal place of business, which have dose territorial Links with 

the contract of employment shall also be treated as major connecting factors 

indicating the law applicable to the employer's on-board tort liability? Such a 

construction could also be supported by the cornmon notion that the employer's 

duty of care, under common law or by s ta tu tory  prescription, is delichial in 

consequence but contractual in origin?' 

2.5 Condusion 

The Iiabiüty limit set by the Warsaw-Hague pact must dearly be watisfactory 

if measured against today's living standard:% or there would not be so many 

choirs eager to sing its requiem. The Rome ceiling has also been criticïzed as 

"unreaktically Iow" by one re~iewer;'~ and it is undeniably the principal reason 

for its unpopularity among the major air powers. However, the benefits for 
696 A trace of sirrdar reasoning is found in A- Rudoif, "Die neuen IATA- 

Beforderungsbedingungen für F l u g e t e  und Gepadc" (197l) ZLW 153, at p. 164 ("Soweit das 
Kokionsrecht des Gerichkstaates fur Schuldverhaltnisse in Errnangelung einer ausdrücklichen 
oder stlllçchweigenden Rechtswahl hierzu den hypothetisdien Parteiwillen mdgebend sein IaBt, 
wird die Wahl rneist auf das Heimatrecht des Luftfraitfiihrers falien.... Mangels 
Parteivereinbarmg ist das Recht desjenigen Landes m w e n d e n ,  mit wdchem das 
Vertragsverhâltnis den engsten fiumlichen Zusammenhang aufweist; als solches wird heute das 

Recht am Wohnsitz dejenigen Partei angesehen.") 
697 It has long been argued by H. Batiffol that the law governing damage daims for injury 

occurring in empioyment shouid be conceived "dans le cadre du contrat de travail ou, tout au 
moins, de la relation de travail," Le., be construed within the framework of a contract of 
employment, which is the foundation of the employment relation. See H. Batiffol, Droit 
l n t m t i o n a l  Privé, 4th ed (Paris: Liiraine Générale de Droit et de Jurisprudence, 1967) at p. 664; 
the same opinion was &O proposed by M. Simon-Depitre ("dans les systèmes qui trouvent dans 
le contrat de travail i'élément de rattachement des accidents du travail, c'est à l'occation de 
ceux-ci que le problème été résolu"): see M. Simon-Depitre, 'moit  d u  Travail et Conflits de Lois 
- devant le deuxième Congrès international de droit du travaii" (1958) RWIP 285, at pD1; also 

O.Kahn-Freund, "Delictual Liability and the Confiict of Laws", supra note 671, at p. 141. 

%e m o n e t q  limit provided by the Warsaw-Hague pact is 125,500 hancs (Warsaw 
only, in k t . 2 ,  see supm note 2, which equals to about USD$8,3ûO if converted with the final 
offiaal price adopted by CAB in 1974, see CAB-information (Order) 741-16 of 1974, DKt. 26274, 
adopted in 3 Jan 1974,39 Fed. Reg. 1526 (1974) and Ftankh Mint v. W A ,  16 Avi 18,024 (SDNY, 
1981), f 7 Avi 17,491 (2d Cir. 1982), 18 Avi 17,778 (Sup-Ct 1984) ) and 250,000 francs (Warsaw- 
Hague, see supra note 1). 

64I See -4. Tobolewski, Monehry Limifalions of Liabilify in Air knu (Montré& DeDaro 

Publishing, 1986), at p.44. 



potential claimants provided by these uniform liability regimes - such as presumed 

negligence or shict liability, specific jurisdiction and predictable conflict rules - 
are not detenorated by su& single defects; for example, Article 23 of the Warsaw 

Convention of 1929 prohibits any incorporation of an exemption dause to relieve 

the carrier's liabtlity, which helps prevent a reoccurrence of the perplexing scenario 

in Sayers v. International Drïlling Co. N.V. in the international air transport 

industry. Furthemore, the insuffiuency of compensation amounts has never 

stifled the ernployee's right to sue. Before the workers' compensation system or 

other social insurance institutions could overcome the enticements offered by the 

civil tort action, namely, by granting a damage award far more generous or at 

least equal to that of the lattertml there was no reason to deprive the victim of his 

right to choose between collateral recouses the one which better fits his needs: 

especially when there exists visible evidence that the occurrence is wholly or 

partly caused by the carrier's wilful misconduct or gross negIigencetm as occurs 

in a significant ratio of aviation accidents (recall the above section 2.4.2), an 

efficient but inadequate remedy may not satisfy the sense of justice. On-board 

employees or ground personnel who share the same professional risk with regdar 

passengers or the general public, then, should not be left with only a general civil 

tort procedure and prevented from taking advantage of res ipsa Ioqirifur, strict 

liability, or other faulitating tools of litigation provided by these two Conventions. 

If the ultimate purpose of the workers' compensation system is to elhinate 

al1 employer's liability claims based upon the Warsaw and Rome regimes or 

other national tort laws, then aside from increasing the available benefits to a 

more cornpetitive level, the compensation scheme must also extend the scope of 

its coverage, as illustrated by the cases of Sweden or New ~ealand"o The character 

%n the problern of exemption dause as a defence in tort as well as a case comment, see 
Section 3.1.1 of chapter 3. 

?O'AS in Denmark and Nonvay: see J. G. E%ning, T o r t  Liability for Work Injury" supm 
note 273, at p.3. 

m See Art. 25 of the Warsaw Convention of 1929, supra note 2, and Art.22(1) of the Rome 
Convention of 1952, strpra note 78. 

703 On the Swedish system, see C. Oldertz & E. Tidefelt, stipra note 377, at p.54; The 
Accident Cornpensafion Act 1972 of New Zealand replaces both comrnon law tort and workers' 



of the labor process of the international airline industry ïs unique in place and 

time, and a restrictive interpretation of "in the course (out) of employment," 

combined with the exclusivity of Wanaw and Rome protection, creates another 

kind of indushial risk for the injured employee. who can only seek recourse 

through a cumbersorne system of tort Iiability. Nevertheless, the above question 

is addressed only at the intemal level; in the transnational setting8 currently, the 

workers' compensation system is far from uniform between counhies, and the 

standardization of its contents with respect to injuries covered and amounts 

cornpensable in doser comection with respective national produd levels is even 

harder to aaduve than unification of the carrier's üability regime. Therefore, 

conflict d e s  helping to indicate the proper compensation law is particularly 

important. As Lord Wilberforce noted in Boys v. Chapl in .  when deciding the 

applicable law, a court shall "idenhfy the policy of the rule, to enquire to what 

situations, with what contact it was intended to apply; whether or not to apply it, 

in the circumstance of the instant case, would serve any interest which the d e  

was devised to meet." If this pronouncement was used to uystallize a concrete 

conflict d e  for workers' compensation statutes in international air transport, the 

rule which çatisfactorily protects the injured employee - fulfilling the preLniere 

purpose of the compensation system, e.g, to provide convenient access to medical 

aid and adequate benefits to support basic costs of living while disabled - wiIl be 

adequate. The primary factors, then, are the victim's residence or the regular 

place of employment; secondary consideratiow should indude the public interest 

possessed by the administrative authorities of the locus delicti in balanhg possible 

medical expenses, the expected interests in party autonomy for predictable and 

insurable liability, or the employer's headquarters. 

National tort liability is the lastfiont de bataille to protect workers' rights in 

the event of industrial disaster. Compared with special liabiliiy regimes lîke 

Warsaw or Rome, or the workers' compensation system, the tort daim is inefficient 
compensation with an aii-encompassing compulsory insurance scheme; see G. W. R Palmer, 
"Compensation for Personal h j ~  A Requiem for the Common Law in New Zeaiand" (1973) 21 
Am. J. C0mp.L 2. 

m Supra no te 149, a t  389D. 



in both time and cost. However, it provides for an unlimited amount of 

compensation and sometimes even punitive da mage^.^ The impediments to the 

employer's liability at common law with respect to air transport have already 

begun to loosen by the gradua1 removal of major defences such as common 

employrnent and voluntarily assumption of risk; procedural benefits similar to 

those provided in the Warsaw regime, like negligence per se and res ipsa loquitur, 

have also been systematically introduced, making the civil tort daim more 

accessible to vulnerable airline employees. Nevertheless, at civil law, the lack of 

similar developments in the still-infantile area of employer's tort liability may 

overshadow the future unification of certain principles of labor torts in international 

air transp O rt . 
70s E..g-, Coloca v. B. P. Ar&ralia (1992) A.T.R 81-153 (Vic-). 
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3.0 Introduction 

The contract of employment, through which an individual obliges himself 

to perform services with a certain continuity for another person according to the 

latter's directives in exchange for sala* is the foundation of the master and 

servant relationship. It is the relationship on which the application of labor law 
is based. Yet the modem legal consequences derived from this relationship 

peaain to an even wider spectrum, transcending beyond the considerations reached 

by mutual consent between private parties. 

However, the institution of law only rninimdy affects the content of the 

individual contract of employment in a market economy. As O. Kahn-Freund 

argues: fundamental issues such as the level of wages and nominal or real 

conditions of service can only be margindy influenced by legal mies and 

 o or a general definition, see R Rideout, Rideout's Prïnciples of Labour Law, 5th ed. 
(London: Sweet & MaxweU, 1989) or E- Rabel, The Conflicf of Laws -A Comparative SMy, VoL3 
2d ed. (AnnArbor: Univ. Mich. Press, 1964) at p.188. 

%ee O. Kahn-Freund, P. Davis & M. Freedhd, ed. Labour and the Law, 3d ed 
(London:Stevens & Sons, 1983) at p.13- 



institutions. Symbols of governmental intervention, such as minimum wage or 

working hours legislation, do no more than prevent excessive exploitation of the 

labor force at a fairly superficial level. Guarantees of hiring and job-presenration, 

on the other hand, are the responsibility of a soaal security system, somewhere 

beyond the regdatory function of labor law with respect to the contract of 

employment. Moreover, the collective agreement reached between organized 

labor and management plays a vital role in formulating the major substance of 

the contract of employment, induding the standard of existuig and future terms 

such as working hours, minimum payroll, cause for tennination, etc.; thus the 

individual himself bargains for very little. AS Jackson J. commented in JI .  Case 

Co. v. Labour Board: "[a] fter the collective trade agreement is made the individuals 

who shall benefit by it are identified by individual hiring. The employer, except 

as restricted by the collective agreement itself [and by labor protection provisions 

like fair employrnent laws], ... is free to select those he will employ or discharge. 

But the tenns of employment have aheady been traded out. There is little left to 

agreement except the act of hiring ...."3 

Currently there are no universal labor standards providing a certain minimum 

level of protection and specifically designed for the international air transport 

industry as cornpulsory supplements to the individual contract of employment. 

The CITEJA once proposed a series of standard conditions for the labor contracts 

of flying personnel in several preliminary draft conventions relating to the legal 

status of flying personnel (see nifa ,  Chapter 6 of this thesis); these draft proposais 

represent the most systematic mode1 of contracts for on-board employment ever 

designed, although these efforts were ulamately in vain. In any case, since the 

individual contract has been mostly supplanted by collective agreements which 

emerged as a dynamic response to the rapid transformation of airline management 

and global fluctuation in the air trançportation market, there no longer seems to 

be any urgent need to introduce unified contractual terms or propose minimum 

'321 US. 332 (1944) at 335. A similar o p d o n  was delivered by Browne-Wilkirison J. in 
Pawly v. A.C.A.S. [1978] LCR 123 at 135: "Tt is therefore clear that as a r e d t  of the statutory 
madunery an individual can have a substantial measure of control over his own working life 
compulsoriIy delegated to an agent, or trade union, which he has not selected and may even have 
his own contract of service varied without his consent. These are very large powers ..." 



standards which would easily be rendered obsolete and face the same fate as 

most other pieces of minimum standard labor legislation. Deeper questions such 

as those related to the conflict of employment contracts, however, cannot be 

resolved by collective agreement because they involve critical public interests 

which are beyond the power of private parties to confer or QIcumvent by consent. 

Regarding the individual contract of employment in international air transport, 

outstanding legal disputes continue to flourish and demand further exploration. 

3.1 The Conflict of Laws Problem 

3.1.1 Introduction 

Sirice the h c t i o m  of the individual contract with respect to the rights and 

obligations of employees have been severely curtailed - minimum wages, working 

hours, holidays, and other matters of employee welfare are controlled by collective 

agreement or municipal public law - the major issue concerning the conflict of 

individual employment contracts is limited to hiring and firing, which is yet left 

in private hands, though even in many commonly-arising issues, like wrongful 

dismissal, encroachment by mandatory d e s  or municipal public policy 

considerations is inexapable. 

Contrary to domestic or private aviation aaivities, where financial capabilities 

might limit recruitrnent to a provisional labor force only and thereby inspire the 

inevitable question of whether a contract of employment exists: diaracterization 

of the contract of employment is never a significant problem in the international 

air transport industry, where airlines are required to follow a certain business 

scale in operating scheduled tnuiklines under bilateral agreements. Though 

disputes can arise regarding the basis of the relationship - a contrad for s e ~ c e  

(agency, etc.) versus a contrad of employment - especially when national flying 

personnel are recruited by the national airliner for its foreign alliance partners, 
4 For cases on the existence of the employment relationship in private or domestic 

aviation sectors, see note 322 in Chapter 2 of this thesis. 



the courts will usually exclusively to the contractual tems, express or implied, as 

evidence of the cir~umstances.~ 

A more senous problem of characterization relates to the exemption clause 

which often appears in the transnational contract of employment. For example, a 

Japanese füght attendant working on-board for a British airliner flying between 
Tokyo and London might expressly agree in the contract to accept an employer's 

compensation scheme, thereby giving up any right to compensation under English 

law. If this flight attendant later suffers an industrial injury while landing at 

Narida and faes a delictual liability daim against her employer in the English 

court, how s h d  we characterize the issue? 1s this an issue raised in relation to 

contract or tort? Following Lord Denning's reasoning in Sayen v. Intemafional 

Drilling Co. N.V.; it is characterized as a daim in tort which implicates a contradual 

defence. Therefore, the daim is properly govemed by the law of tort, and if 

Japanese law applies (the lex loci delich'), the exemption dause is considered valid 

and the daim dismissed. In fact, even if English tort law were applied, the delict 

m u t  be actionable under both English and Japanese law (according to the contlict 

rule in Phillips v. Eyre?, and thus the daim would fail because the tort would be 

blodced by the exemption dause under Japanese law. Lord Denning's approach 

has been criticized for incorrectly subjugating the contractual dause to tort law? 

Critics have suggested that a better approach would be for the cowt to first 

explore if the daim is actionable under the lex fori, and if the exemption dause is 

considered void - in contravention of municipal law (e-g., S. l(3) of the 1948 Law 

Refonn Act) or public policy - then the COLU? may resort to the civil law of Japan 

as the locus delicti to determine whether the conduct is actionable, in cornpliance 

ISee, cg., Hallockv. TtVA, 8 Avi 17,448 (Miss. App. 1963). The British court, in Johnson 
v. Cozlenhy Churchill Inteniahonal Lfd. [1992] 3 AU E.R 14 (Q.B.), has reached a Merent 
condusion: see note 328 in Chapter 2 of this thesis. 

"19711 1 W.L.R 1176 (C.A.) at 1181. 

' (1870) L.R 6 Q.B. 1. 
8 See L. Collins, "Exemption Clauses, Employment Contracts and the Codict  of Laws" 

(1972) 21 IntOl & Comp. L.Q. 320 at pp. 328-9; P. M. North, "Contract as a Tort Defence in the 
Confiict of Laws" (1977) 26 Int'l & C0mp.L.Q. 914 at p. 925; and C. G. J. Morse, "Contracts of 
Employment and the E.E.CContractua1 Obligations Convention," infia, note 29 at pp. 168-9. 



with the d e  in Phillips v. Eyre. In the latter case, the validity of the exemption 

dause would not be re-examuied under the Japanese Iaw of contract? In suxnmary, 

the proposed rnethod characterizes the validity of an exemption dause as an 

issue of conflict of contract law, which is thus govemed by the proper law - 
either lex loci contractus or lex loci laboris, etc. - but the validity of the contractual 

exemption is determined by the [ex fori rather than this proper law. There is no 

need to further examine the clause under the lex loci delicti. The Scottish Court of 

Appeal adopted this approach in Brodin v. A/R Seljan and ~nother? 

A M a r  Line of reasoning could apply to a more complex situation. Suppose 

that fight attendants occupy the fuselage while landing at a foreign airport to 

protest the5 forced retirement; the employer alleges that their refusal to leave the 

aircraft is a breach of contract and consequently cowtitutes a trespass.ll Following 

the d e  in Brodin, the corn should decide the issue as a breach of employment 

contract according to the proper law, but if the law of the forum prohibits forced 

retirement, then no trespass has occurred. 

Another related dispute sometimes &es when the employee suffers an 

industrial injury at a foreign site. For exarnple, suppose a fLight attendant of 

nationality A is injured durllig a stopover in country B and is maltreated by his 

employer (a national airhe of A), resulting in aggravation of his injury. The 

employee might then bring an action for compensation agaiwt the airline in the 

courts of B for breach of employment contract under the law of A.= 1s this a 

claim in contract or tort? The latter approach would be preferred in the US, since 

the cornplaint is based on the employer's negligence in failing to render proper 

medical attention, a duty of care grounded in tort rather than contract; therefore, 

the lex loci delicti, rather than the proper law of contract, would govern the daim. 
9 See L. Collins, supra, at p. 115; P. M- North, supra , at p. 925. 

"1973 S.C. 213. For a case comment, see JI M, Thomson, "'Intemational Employment 
Contract - The Scottish Approach" (1974) 23 Intl& C0mp.L.Q. 458. 

11 A sWar scenario was seen in the maritime case of Galaxios S. S. Co. v. Pangos 
Chrisfofis, (1948) 81 Lloyd's LI R 499, where it was held that the proper law of contract shaii 
govern, 

%ee Garcia v. Public Nealth Trwt of Dade Cottnfy, 841 F.2d 1062 (11th Cir. 1988) at 1063. 



This approach may best resolve such a case since, as mentioned in Chapter 2 of 

this thesis, the employer's duty of care is usually irrelevant to the iaw of contract 

for hire under civil law. However, if the employer's guarantee to care for the 

injured worker is indeed promised as a contractual tenn, then the result would 

not be so clear. 

3.1.2 Theory and Practice of the Conflict of Contract 

A, Party Autonomy 

Since the individual contract of employment is, like all other h d s  of contract, 

a series of terms achieved by mutual consent based primarily on the free will of 

the parties, it is proposed that party autonomy should govem when conflict 

arises, for there is no reason to &place those legal cowequences which the 
parties voluntarily promised to accept? Though party autonomy is a current 

trend in the conflict of contract law, it may be inappropriate if there is a dear 

inequality in bargaining power between the parties, for under these circumstances 

the existence of free will is questionable. In fact, such cases are the n o m  between 

individual employees and employers, especially with respect to transnational 

employment, where labor-management relations may be beyond the reach of any 

local collective agreement. 

Therefore, in relation to the contract of employment, l'autonomie de la volonté 

is generally discarded or subject to the statutory restrictions of municipal public 

policy which afford maximum protection to the weaker party. A good example 

is found at Article 6(1) of the EEC 's Rome Convention on the Law Applicable to 

Contractual Obligations (hereinafter "EEC Contracts Convention")," which 
13 See the supporting opinions in, eg., K. Buuxe-HZgglund, "Codification of Private 

International Law Rules on Empbyment Contract" (1980) Scandinavian Stud. in L. 133 at pp. 
140-1; S. Cohen, 'The EEC Convention and U.S. Law Goveniing Choice of Law for Contracts, 
with particular Emphasis on the Restatement Second: A Comparative Study" (1989) 13 Md. J-Int'L 
L. & Trade 223 at pp. 230-238; and M. Forcie, ''The Conflict of Individuai Labour Laws and the 
EEC's Ruies" (1979) 1 Legal Issue Euro. Integration 85 at pp. 9û-1. 

'%ee the 1980 Rome Convention on the Law Applicable to Contractual Obligations, 19th 
June 1980, O.J. 1980, L 266/1. Various translations can be found in P. Kaye, The New Pmtake 



circumscribes party autonomy within limits that does not depnve the employee 

of any legal protection provided in the absence of choice, while admitting the 

application of the p ~ c i p l e  of free choice provided at Article 3." A similar 

reasoning is also adopted in the US Second Restatement.16 

A further restriction on party autonomy is found in the Second Restatementy 

which requires that the chosen law has a substantial connection to the parties or 

the transaction, or at least sorne other reasonable basis for application. AIthough 

the court's disaetion in deading whether the relationship is substantial might be 

so wide that it undermines predictability, it can prevent the employer from choosing 

a law which is relatively primitive or unknown to the weaker party in an adhesive 

contact," even if that law evinces certain geographical contacts with the 

employment: e.g., the law of the destination for a flight on which service is 

performed. 

B. Lex loci contractus 

International Law of Contract of the Eurupean Cornrnunify, (Aldershot: Dartmouth Publishing Co., 
1993), Appenduc B. Article 6(1) provides that "[n]otwithstanding the provisions of Article 3, in a 
contract of employment a choice of Iaw made by the parties shaii not have the result of depriving 
the employee of the protection afforded to him by the mandatory d e s  of the 1aw which would 
be applicable under paragraph 2 in the absence of choice." 

' '~rtide 3(1) of the EEC Contracts Convention provides that "[a] contract s h d  be 
governed by the law chosen by the parties. The choice must be express or demonstrated with 
reasonable certainty by the terms of the contract and the circumstances of the case. By their 
choice the parties can select the law applicable to the whole or a part onLy of the contract." 

16§187 (2)@), Restatement of the Law (Second): Connict of Laws, infia: "application of the 
law of the chosen state wodd be conûary to a fundamental policy of a state which has a 
materially greater interest than the chosen state in the determination of the particular issue and 
which, under the rule of section 188, would be the state of applicable Iaw in the absence of an 
effective choice of law by the parties." 

17 5 187 (2)(a), Restaternent of the Law (Second): Confiict of Laws, (St-Paul: Arnerïcan Law 
institute Publishers, 1971): "(2) nie law of the state chosen by the parties to govem their 
contractual rights and duties will be appiïed, even if the partidar issue is one whidi the parties 
could no t have resolved b y an explicit provision in their agreement directed to that issue, d e s s  
eifher: (a) the chosen state has no substantial relationship to the parties or the transaction and 
there is no other reasonable bas& for the parties' choice ...." 

I8see note 13,s 187 comment (f.) of Restatement of the Law (Second): Confiict of Laws, 
supra. 



The law of the place of contract is suggested as a convenient d e  when both 

parties to the employment contract are domialed in the same state but the relevant 

service is to be performed abroad?' For example, when a French manager is sent 

by his French employer to work at a South American brandi office, it makes 

more sense to apply the lex loci contractus (in this case, French law) rather than 

any foreign Law? However, this d e  has never been considered condusive in 

prac tice. 

One major problem with the theory -es from the complexïty of modem 

managerial systems which render the basis for the d e  obsolete; in some situations, 

the contract of employment is not made iwtantly or personally befmeen parties 

at a certain location, but rather through an employment agency or, due to the 

evolution of communications technology, by way of various modes of 

correspondence? Under these circumstances, the [ex loci contractus or even the 

locus executionis may hardy bear any substantial link to the ernployee, especially 

when the latter couid later be sent elsewhere to execute his occupationrZ a cornmon 

practice of airline companies when recniiting flïght personnel from foreign 

operations bases. 

h 'practice, a prevailing application of [ex loci con tractus often operates 

alongside additional territorial contacts, such as when the flight on which the 

ernployee performs his s e ~ c e  departs from or lands at the locus confrarhcs. In an 
action respecting the termination of contract for a pilot flying a charter airline 

between Berlin and various US d ie s  for an US Company headquartered in 

Washington, D.C., the Bundesarbeitsgericht of former West Germany held that if 
19 E. Rabei, supra note 1, at p.192. 

%ee, e-g., Cruzel c. M p ,  (Cour de Cass, chaa av, 22 Mars 196& J.C.P.60 IV, é6 G. 66: 
1961 JDI 1064), in which the court held that since both parties are French and the contract of 
employment had &O been made in France, aithough the service was performed in several 
different countries, "ce qui rendait impossible l'application d'une loi étrangère piutôt que d'une 
autre," the lex loci conhachrs shall govern. For a s i d a r  judgment see Efabs. Maillard c turkenberg, 
Cour de Cass. soc. 1 july 1 9 e  1965 RCDIP 47. 

21 See note 452 of Chapter 2 of this thesis (the offer of employment was sent from Indiana, 
and the acceptarice mailed from South Caroh, but the occupation was performed in Georgia). 

%ee e.g., Follese v. Eastern Airlines, î7ï N.W2d 824 (Sup-Ct. Minn. 1978). For a related 
discussion on this decision see Section 2.3.3.C of Chapter 2 of this thesis. 



the contract of employment was made in the loczrs fori, then the termination of 

this contract is void insofar as it contravenes local public policyy although the 
pilot is a US citizen and the disputed tennination would be considered legal 

under applicable US Laws. On the contrary, in the absence of such contacts, then 

the locus contractus does not by itself preempt other competing factors. In A. 

Noireaux et Syndicat national des pilotes de ligne c. Compagnie Air Afrqueii the 

French Cour de Cassation held that the lex portïtoris (the law of the Ivory-Coast), 

rather than the Iaw of the lex Ion' contractus, shall govem the te- of performance; 

although the contract of employment was signed in France with a French agency 

located in Paris, the fiights on which the French pilot regularly performed his 

service did not have any temtorial contact with France. A similar result was 

reached in an action for wrongful dismissal brought by a French flight attendant 

working on-board an African aircraft, which the Cour de Cassation found 

"n'exerqait aucune fonction au sol [française] (exercised no function on French 

SO~L),"~' in spite of the locus contractus. 

C. Law of the Seat of the Employer 

The seat of the employer, or the "master's" headquarters, is the center of 

industrial management where deusions are made respecting hiring, the principal 

directives of production, as weU as the discipline (promotion or termination), 

benefits, and duties of ernployees. The seat of the employer is not only an 

"excellent connecting factor" to which the travelling employee has a dose 

professional attachmentra6 it can also provide for increased predictability and a 

%undesarbeitsgendit, 10 Apr. 1975: 1984 JDI 168. 
24 Çee A. Noireaux et Syndicat national des pilotes de ligne c. Compagnie AN Alnque, Cour de 

Cas. mixte 28, Feb. 1986: 1986 JDI 699, Compagnie Air Afique c. Syndicat national des pilotes de 
ligne, A- Meyrïeux, Ch. Julie et R Peltre, Cour de Cass. mixte 28, Feb. 1986: 1986 JDI 699; Compagnie 
Air Afnque c. D. Sordel ef Syndicat nationnl des Offciers mécaniciens de I'Awtion civile (SNOMAC), 
Cour de Cas. civ. 28, Feb. 1986: 1986 JDI 699. 

'S~nnpwie  Air Afrique c Mme Guye,  Cour de C a s  10 July 1992 : 1994 RCDIP 69; and 
Compagnie Air Afique c. Mme Joncheray- 

26 See E. Rabel, nrpra note 1, at p. 192 



more substantial link than the locus contractus (the "place of business through 

which [the employee] ... was engaged:" see Article 6(2)@) of the EEC Contracts 

Convention) due to the development of communications technology and the 

swift transformation of managerial systems. Furthemore, interpreting a "place 

of business" through which employment is engaged in a loose manner may 

operate against the expectations of the weaker party and promote the practice of 

labor shopping. For example, when an international airliner establishes foreign 

branches as recruiting centers to employ flight attendants, such foreign offices act 

in substance as messengers, handling correspondence for the Company 

headquarters, and thus employees hired at these locations are more likely to 

expect their rights and obligations to be govemed by the law of the seat of their 

employer (i.e., the headquarters) than by the law of their own domicile, even if 

the reauiting brandi maint- a character of permanency on the foreign soil. 

D. Law of the Place of Service (WorkpIace) 

The locus laboris been erected as a comecting factor based on a presumption 

that woikers' rights and obligations are attached to the place where they regularly 

performs their service. This proposition is valid mostly if the employee maintains 

professional interaction with the employer or the latter's representative at the 

place of employment, eg., at the place where he receives his daily directives and 

supervision, such as a national airhe's foreign sales office, or a foreign subsidiary 

controlled by the airline. Judiual practice has confirmed that under these 

circumstances, the locus lnboris preempts other connecting factors like the common 

nationality of the parties and the locus con trac tu^;^ but in cases where the ernployee 

is working on offshore oilrigs or on-board an aircraft, the existence of this 

attachment is questionable, espeàally if indirectly contemplated by standard 
27 See the decision of the Spanish court in Constitutional Court, 1st ch. Decision 36,8 Feb. 

1993: (1995) 13 Intl Lab. L. Rev. 442 in this case, a French national fiied a wrongfd dismissal 
charge against his French employer wWe working in Madrid for the latter's branch office; 
though the contract of employment was conduded in France, the Spanish Civil Code govemed; 
see also the decision of the French court in Stwer c. Continental Illinois National Bank , Cour 

d'Appel de Paris, 5 Jan. 1989: 1990 RCDP 700. 



contractual ternis such as "though the work is expected to be carried out in 

location A, the employee could be sent elsewhere by the company."" 

According to doctrinal writing on Article 6(2) of the EEC Contracts 

Con~ention,~~ if the employee habitually performs his contractual duties in more 

than one country and no single country hosts a prevailing degree of employment, 

then applying the law of any country in which the employee h a p p a s  to be 

habitually working under contract at the time of the dispute would be preferable 

to presuming no habitual Iocus laboris and automatically referring back to the 

employer's place of business. Lt is hue that competing goveniing interestç are 

hard to compare in international air transport due to the inherently mobile nature 

of the flight attendant's job and the airIrne's businessJa yet flying personnel can 

hardly benefit from this "final locus laboris" or "fact" rule, for "in fact" there 

would still be no habitual place of employment at the time of the dispute. 

However, the French Cour de Cassation has confirmed that the aircraft on 

which flying personnel perform their senrice can be treated as the place where . 

the contract of employment is executed?' that court held that even though the 

conhact of employment between a French pilot and an African airliner was 

concluded in France at the latter's brandi office, the law of Africa (lex loci laboris) 

should apply, since the pilot regularly per fom hiç service on-board the African 

aircraft and "n'assumait aucune fonction au sol sur le territoire français;" the 

court hrther emphasized that the benefit of the pilot's work "was exclusively 

provided on board the akcraft having [African] nationality." Another French 
28 See Afiaire Air Afiipe, infra note 31; Saym v. Intemational Ddl ing  Co., supra note 6; and 

Soc. C a ~ ~ e f i i r  et autre c. M. & Marchi, Cour de Cass soc 30 June 1993: 1994 RCDIP 323. In thiç 
case, the employee was Iater sent from the original locus &bons (France) to a new site (Brazii), but 
the law chosen by the parties prevailed o v e  the lex loci laboris. 

29 S e  P. Kaye, supra note 14, at pp. 233-5; and Cc G. J. Morse, "Contracts of Employment 
and the E.E,C.Contractual Obligations Convention," in P- M. North (ed.), Contract ConjZicts 
(Amsterdam: North Holland Publishing Company,l982) 143, at p.161. 

%e Gurczia v. Arnericc2n Airlines, Inc., 12 F.3d 308 (lth Gr. 1993): "[tlhe airLine has 21,000 
flight a ttendants spread aaoss the country, and no single state has a subs tantial reiatioriship with 
d of theIn" 

" Compagnie fiancaise de 1 'Afn.que occidmfale c. Garnier-chèDI.eville, Cour de Cas. soc. 6 
Nov.1985: (1986) RCDIP 501. 



court also held that the pilot performs his service "exdusively on board the 

aircraft," and the airaaft presents itself as a prevailing place of attadunent (the 

lex loci laboris), although the contract of employrnent expressly indicated the locus 

contractus as the "lieu d'emploi.'fa Evidently, these theones are contradictory, for 

if the French pilot "n'assumait aucune fonction au sol sur le temtoire français" 

because he carries out his work exclusively within the cabin, then he cannot 

assume any function on African soi1 either in the course of his employment, 

given that the flying aircraft is never conceived as a part of the territory of the 

state of registration. Furthemore, the court's reasoning inherits exactly the same 

drawbacks as those of the lex portitoris: a significant example could be drawn 

from McMains v. Trans World Airlines, IncfD in which the pilot of a US airliner 

was habitually flying with a German a i r d  as a supervisor under a joint program 

between the two companies. An acadent occurred while the flight was en route 

from New York to Rio de Janeiro; following the French jurispmdence, the contract 

of employment between the pilot and his American employer wouid unexpectedly 

be govemed by the civil law of Gemany. 

In international air transport, unless otherwise expressly provided by 

municipal s t a t ~ t e , ~  the 1ex portitoris is used only to generalize vanous interests 

considered by the court if it coincides with the social seat of the employer, or the 

locus contractus .% The place of registration itself does not have any logical connedion 

with the contract of employment between flying personnel and their employer, 

espeaally in the cases of dry lease or crew interchange agreement, where the 

32~fiaire Ab Afique, Cour d'appel d'Abidjan soc 18 Jan. 1985: 1991 JDI 1033. 

% Avi 17,511 (Sup-Ct N-Y- app-div. 1963). 

Y~.g-, the Italian Codice della Navigazione of 1942, art 9 prescrïbes that contracts of 
employment for flying personnet are governed by the national law of the a i r d  tited from M. 
Miide, "Conflicts of Laws in the Law of the Air" (1965) 11 McGU LI J I  220, at p 240. 

5 e e  Compagniej?ancnise de 1 ' A r n e  ocriden tale c Garnier-Chèorez?ille,, nipm note 31 and 
Afaire Air Afrique,, supra note 32. 



registry of the airaaft may have nothing to do with the rights and obligations of 

flight attendarits toward their employer. 

F. Mandatory rules 

Mandatory d e s  affecting the conflict of contract are those laws or ordinances 

from which a private agreement cannot derogate, serving not only as a protective 

mechanism for the weaker bargainhg pârty, but also as a safeguard for executing 

the overall policy of a forum state. Mandatory d e s  prevail over any competing 

laws flowuig from other connections. In Soc. Minéo c. Albert,% though the parties 

had expressly excluded the application of French law in theu contract of 

employment, which was executed in Saudi Arabia, French mandatory rules sti l l  

applied because "l'ordre public français impose l'application des règles, 

protectrices des salariés, relatives aux conditions de formation et de mpture des 

contrats de travail à durée déter~ninée."~' Lndeed, the encroadunent on party 

autonomy by the mandatory d e s  provided in Artide 6(1) of the EEC Contracts 

Convention simply echoes this common approach. 

~ k d a t o r y  d e s ,  in relation to the individual labor contract, refer rnostly to 

substantive domestic employee protection laws and regulations, from which the 

parties may not derogate by agreement. As previously mentionedf8 industrial 

safety and hygiene regulations of a criminal or administrative character are 

"statutory provisions intended for the protection of others" and are not subject to 

derogation by mutual consent, even with the benefit of consideration. Other 

examples of mandatory niles indude wage regulations - minimum, equal, 

deductions from or other adjustrnent to," - and ordinances freezing wage-level~;~ 

3 6 ~ o ~  d'appel d'Angers, 18 May 1989: 1990 RCDIP 501. 
a Id., at 503. 

38 See Sections 24.2.C and Z4.3.B of Chapter 2, supra. See also the Report on the 
Convention on the Law ApplicabIe to Contractual ObLigations by Giuliano and Lagard, O.J. 1980 
C.82 p.=. 

+or comentary on statutes, like the 1986 Wages Act of Great Britain, see P. Kaye, supra 
note 14, at p. 226; for an example of a decision, see Société Thoresen Car Ferries LT'D. c. Faquel et 

ait tre, Cour de Cass. soc. 3, Mar. 1988: 1989 RCDIP 63. 



equal treahnent at work and anti-discrimination laws;" as well as regulations 

The scope of application for Local mandatory d e s  may at times M t  their 

effect, for reasons of extratemtorïality: hence certain people working under the 

transnational contract of employment are not protected? 

40 See F. Gamillscheg, "Labour Contract" in K. Epstein ed. Intemafional Encyclopedia of 
Comparative Law (Tübingen: J.H.CMohr, 1980) Vol. III (Contract), Ch. 28, at p.18. 

"See g e n d y  Chapter 5 of this thesis. 

%r a complete discussion of this type of conflicts issue, see Chaptes 4 and 5 of this 
thesis, infia. 
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4.0 Introduction 

Apart from the social relation between an airline corporation and an employee 

based upon the ind iv idua l  ernployment  contract,  another relat ion exists 

simultaneously between representatives of airline employee consolidations - 
trade unions, workers' counds a n d  other agencies - and employers  or their 

associations based on the collective agreement.' The collective agreement is that 

bitter-sweet fruit borne  of the collective b a r g a i n h g  process. Through such 

communa l  conflict: the collective force of management seeks  t o  preclude any 

interruption of business operations a t  m in imum cost, at the same time k a t  

organized labor seeks t o  secure adequate  wage levels  and bet ter  working 

conditions. In practical terms, many substantive and procedura l  matters with 

respect  t o  labor-management relations are determined by way of this process: 
- - 

1 For a general discussion on the rationale of collective Iabor law, see 1- Sz&zy, 
International labour Law, (Leyden: A.W.Çijthoff, 1968), at pp.328-9. 

2 According to L- A. Coser, social connict can be dassified as communal and non- 
communal. The former irnplies a cornmunity of interests which could be Functional to the social  
system; the latter, however, can be disruptive because compromise of the counterforce codd not 
be expected. Collective bargainkg, which is categorized as industrial conflict, is presumed to be 
communal, for eventually a compromise between the various aims of the parties can be reached. 
See L. A. Coser, The Fimefions of Social Conflict, (LondomRoutledge & Kegan Paul, 1956). 



securing better terms of employment: laying down the guidelines and conditions 

for workers' rightsi sethg up mechanisms to enforce these rights through, for 

example, joint-management of the labor process,5 and establishing the rules of 

institutional conflicts such as strikes or lockouts. The collective bargaining process 

is one of the political institutions conceived to be essential to sustainllig modem 

capitalist demomacy,6 finding a balance between industrial peace over a given 

area and period, on one hand, and the interests of employees on the other? 

Though "industrial self-government" can be strongly inferred from the process, 

since collective bargaining is generally based on the parties' mutual consent: 

even in pluralist democracies the legislator does not hesitate to introduce legal 

instruments that institutionalize the bargaining process based on a belief in equality 

of the individual; such intrusions commonly indude legal definition of the mutual 

rights and obligations of the bargaining parties, d e s  for the aeation, modification, 

termination, and content of the individual employment conhact, and most 

irnportantly, conditions for governmental intervention. Diffaences between these 

devices might lie only in theV level of coercion? A typical example is the US 

3~ollective bargaining is undoubtedy preferable to individual bargaining with the 
employef on the contractual terrns, and is more likeiy to secure better terms of employment by 
controliing intemal cornpetition. See A. Flander, "CoUecâive Bargaining A Theoretical Analysis" 
(1968) 6 Br i t  J. Indus- ReL 1, at p. 3- 

' ~ e e  M-P.Jackson, An Introduction fo  Industnal ReZations, condon: Routledge, 1991) at 

p.139. 
5 See, e-g., the regdations provided in the US Railwuy labour Acf of 1926 (45 U-S-CA 5 

182) Fereinafter "RU"], which require that di changes in existing employment conditions and 
practices must be negotiated before irnpiementation; the consolidation is thus substantiaily 
granted the right to join in the industrial management process. 

6"~ollective bargaining is ... [a) means of establishing industrial demoaacy as the 
essential condition of political dernocracy:" see H. Schulman, "Reason, Contract and Law in 
labour Relations" (1955) 68 Harv. L. Rev. 999, at p.1002. 

'See O. Kahn-Freund, (P. Davis & M. Freedand, ed.) Iabour and Lhe LAW, 3d ed (London: 
Stevens & Sons, 1983), at p.69. 

' ~ n i t e d  Steelworkers v. Wamkr 6 GdfNavigatiun Co., 363 US. 574 (1960) at 580 (per 

Douglas, J-). 

A. Pankert, 'Introduction to the Discussions" in iL.0, Current Appraaches tu 
Collective Bargaining -An I L 0  Symposium on Collective Bargaining in Industrial Market Economy 
Countn'es, (Geneva: International labour Office, 1989) at p. 19; and 1. Szikzy, supra note 1, at p.345. 



National Labor Relations Act,'' which authorizes a public administrative body - the 

National Labor Relations Board - to certify employees' representative bodies for 

the purpose of collective bargaîning and also to prevent or restrain certain unfair 

labor practices by either bargaining party. 

Speual labor-management relations laws have been enacted to govem the 

airline industry, which is conceptualized as a public utility bearing major 

consequences upon the social interest and therefore requiMg intense supervision 

by government," but the content of speufic labor-management relations laws 

affecthg international labor do not merit special concem. In spite of the public 

law nature of s u c .  statutes, the unification or even hannonization of substantive 

laws which are mainly operated by govemment is near-impossible. Current 

issues in international airline labor law might be expected to concentrate on the 

conflicr between labor-management regdations emanating hom distinct sovereign 

states and the resulting clash in the collective bargaining process within the 

international airline industry, wherein the workers' consolidations (e-g., trade 

unions or workers' counds), the place of employrnent, as well as the nationality 

or domicile of the airliner and the employees might pertain to dïfferent countries. 

 not the; issue involves the identification of which law - Zex constituedi, l a  locus 

laboris or lex obligationis, and so on - should properly apply to the dispute in 

accordance with various connecting factors (and also in accordance with various 

state interests), or in other words, which conflict d e s  should govem. Not even a 

provisional resolution of these issues c m  obviate the possibility of distortion or 

"29 U.S.CA. 5 151 ef seq. The originai National Lubour Relations Act of 1935 haç been 
arnended by the Labotir-Mamgment Relafiorrs Act of 1947, &O known as the Taft-Hartley Act. 

11 Eight reasons are provided by W. E, Thoms & F. J. Dooley to explain the necessity of 
specific regdation, including the collective bargaining proces of the airhe industry, though 
some are not very convincing. Briefly, they are as foliows: 1.) international air transportation is 
stiU subject to bilateral agreement which is solely under the control of the DOT; 2) domestic 
cabotage is stiU reserved for nation& or citizens of the state; 3.) certification of commercial 
piloting k strictly regulated by government; 4.) airworthinessmust also be certified by 
government; 5.) the civiiian ATC sector is completely directed and supervised by government; 6.) 
access to airports is under govemment administration; 7.) government is stïii responsible for 
consumer protection with respect to the contract of carriage by air; 8.) airiine labour-management 
relations are subject to govemment administration. See W. E. Thomç & F. /. Dooley, Airline laborir 
Law - The Rar7way labour Law and Awt ion  Am Deregdation, (New York: Quorum Books, 1990), 
at pp. 1-2 



cornpetition between national and foreign undertakings, nor that of deterioration 

of the interes ts of international worked2 

The scope of this study is Limited by the following considerations. The 

conflict d e  which assumes no distinguishable character with respect to the 

international air transport i n d q  should be left to treatises diswing the general 

princip les of international labor law . Furthemore, due to s trong governmental 

intervention in the process, the field of international labor law is laden with a 

pronounced public law nature, especiauy with respect to collective dispute 

activities sudi as strike, boycott, or lockout.* Comequently, the public interest 

inevitably prevails over locus disputes, and in practice the question of whether 

the forum's labor-management relations legislation should be applied 

extratemtorially may be entirely avoided. Meanwhile, disputes arising from 

whether a guarantee of the employee's right to organize or join a Labor union c m  

be extended to foreign undertakings ," or whether the national labor consolidation 

can act as a bargaining representative for workers performing their service abroad 

(the issue of extraterritorial recognition of the union), are rendered equdy moot." 

This thesis will focus mainly on the application of the RLA, one of the few 

exampies of labor-management relations legislation çpecially designed for 

application to the airline industry engaging in "interstate or foreign commerce," 
1 s e  B. Bermon, "Coliective Bargaining and the Protection of Social Righh in Europe" 

in K.D.Ewing, C.A. Gearty & B.A.Hepple, ed. Humnn Rights and labour Law - Essays for Paul 
O'Higgins, (London: Manseil Publiçhing Ltd- 1994) 106, at p.119. 

U Since it is weil beyond the reach of local authority and has dose comections to foreign 
public policy, the employee's right to strike, boycott, or lockout are generally conceived as part of 
the in temal law of the place of employment. See the French decision in Soc. Spie Batignolles c. 
Henri Mattiesen, Cour de Cas. soc. 16 June 1983: 1985 RCDIP 85, in which the termination of 
contract was justified because the strikùig employee was deported hom the workplace upon 
violation of local restrictions on freedom, Though no aviation case exists on the subject, one 
could expect the same result even if the collective disputes take place while the aircraft is ciocking 
at a foreign airport or in a foreign terminal. 

14 A typical case concerning the employee's right to join, organize, or assist in organizing 
the labour organization is Air Line Pilot Associatim v. United Air Lines, Inc,  802 F.2d 8û6 (7th Cir. 
1986), though no foreign elements were involved in the case. 

15 See the cases providedinfia in Section 4.2 of this Chapter. See also F. Morgenstern, 
International Conflict of labour Lnu - A Suraey of the Law Applicable to the International Empldytnent 
Relation, (Geneva: Internationai labour Office, 1984), at p.95. Domestic level see K. D. Ewing, 
"Trade UNon Recognition - A Framework for Discussion" (1990) 19 Indus. L. J. 209. 
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as an ample source of judicial practice on issues in the transnational setting,I6 

from which a helphil lesson might be drawn to d g h t e n  the relevant issues. 

4.1 Overview of Labor-Management Relations: the RLA 

Originally, the RLA of 1926 was promulgated solely to deal with the labor 

disputes of interstate railway companies, which were then experiencing the turmoil 

of industrial strife. Its application was subsequently extended by the US Congress 

to cover employees of air carriers engaged in interstate commerce. After 1936, 

the RLA, rather than the National Labor Relation Act (hereinafter the "NLRA") 

which govem the labor-management relations of most workplaces in the US, 

has became the exclusive legal institution directing collective bargaining in 

conuneraal airLine enterprises." In an era of regdation, the RLA is an indispensable 

regulatory instrument evinung the ideology of "privatization tempered by shong 

govemmental control;"18 like the interstate railway transport industry, airlines 

are perceived as a "public utility" enterprise. In order to prevent industrial 

conflict, a higher degree of govemmental intervention is thus required, relative 

to that for other types of enterprise.lg The purposes of this intervention are, 

among others, to guarantee the employee's right to organize or join a labor 
1 '%ntil now, no country 0th- than the US has provided any case law on the subject for 

reference. 
17 However, the motor carrier, water carrier, and other aviation businesses which do not 

opera te in terstate (see Bullock v. Capitol Airways, lnc., 176 F.Supp.449 (E.D.N.Y. 1959)), eg., 
fixed-based operators, air-taxi and ambulance senrices, flying xhool and catering companies that 
provide meah for commercial airliners, will still be govemed by the NLRA. Furthmore,  
subsidiaries of airlins which operate inters tate commerce would no t be  subject to the jurisdiction 
of the RLA if they are not engaged in transportation. See also W. E. Thom & F. J. Dooley, supra 
note 11, at p. 146. 

1 m e  legislative history of the RLA shows that the Act was a compromise between the 
pleas for private ownership and nationalisation of interstate railways after World War IL S e  als 
O K. V. W. Stone, "Labour Relations on the Airlines: The RaiIway Labour Act in the Era of 
Deregulation" (1990) 42 Stan. L. Rev.1485, and W. E. Thom & F. J. Dooley, id, at p.3- 

19 See also P. S. Dempsey, 'The Rise and Fail of the Civil Aeronautics Board - Opening 
Wide the Fioodgates of Entry  (1979) 11 Tramp. L. J. 91, at pp. 95-108, and F. A. Nadunan, 
"Hiring, Firing, and Retiring: Recent DeveIopments in Airhe labour and Ernployment Law" 
(1987) 53 J. Air L .& Corn. 31, at pp. 62-63. 



union, to authorize the power of unions to represent their respective employees, 

and "to provide for prompt and orderly settlement of major and minor disputes."" 

The legislative history of the RLA of 1936 also reveals that its overall purpose 

was to enhance economic stability and to institute sound economic growth and 

development for the air hansportation indus- in its infancycy2' Finally, it assured 

the highest indushial standards of safety to satisq the converging needs of 

commerce, public interest, and national defense. 

US jurisprudence has since established that the RLA cannot apply 

extratemtorially in the transnational setting, based on a presumption that the 

RLA's enactment during the regulation era was intended only to preserve the 

airlines' national monetary capital by diminishing the potential for disorder and 

ins tability in the collective bargaining process. Thus, no subs tantial s tate interest 

could justify the risk of "interference in such a delicate field of international 

 relation^"^ b y ap plying domes tic labor-management regdations to p u d y  foreign 

The economic environment of the airline industry, however, has drastically 

changed subsequent to the adoption of the 1978 AirLine Deregdation ACP which 

marked the end of the regulation era. The harsher financial conditions created 

by increased cornpetition from new entrants to the market, as well as higher 

operating costs stemming from the rise in fuel pnces, accumulated debt, and 

'O~ee OfDonnell v. Wien Air A h k a ,  Inc., 551 F.2d 1141 (9th Cir. 1977); also F. Sdunidt & A. 
C. Neal, "Collective Agreement & Collective Bargaining" in B. A. Hepple, ed. Infernational 
Encyclopedia of Comparative LAW (Tiibingen: J.H.C.Mohr, 1984) Vol. XV (labour Law), Ch. 12, at p. 
73. According to the R U ,  the National Mediation Board could mediate "major disputes" or 
"interest disputes" and certain "nonadjusted minor disputes" per the orderly procedure on a 
volun t q  basis, and any decision which is in cornpliance with the dispute settiement procedures 
of the RLA can be legaily-enforced, though these Board decisions are subject to judiciai review by 
federai courts of appeai. 

21~efore 1938, the US airLine induçtry was plagued by its inability to attract suffiàent 
investment capital, so it was argued that government intervention aimed at maintaining 
indus trial order and stability might prevent economic uncertainty and consequen t high fatalities. 
See W. E. Thom & F. J. Dooley, supra note Il, at p. 8. 

22 McCulloch v. Sonedad Nacional de Marineros de Honduras, 372 US. 10 (1963), at 21-22 
23 92 Stat. 1705 (1978) (which amended the Federal Aviation Acf of 1958,49 U.S.C. 

1301-1542) 



consequently, the burden of interest accrued, forced airLine companies to cut 

their operating costs. Labor costs were among the list of priorities, but their 

circumscription must be effected marginally - without violating the orderly 

procedure prescribed in the RLA - to survive post-deregdation turbulence? A 

typical technique would involve hiring foreign flight attendants in their f i f th  

freedom trunklinesrZ who were traditionally cowidered non-union employees in 

administrative and judicial practice, helping the airliner to better cope with the 

needs of management and to effectively adjust its (non-union) labor costs without 

observing cumbersome bargaining procedures. Though the "balance of ïnterests" 

reached in the original design has been substantially eroded, the practice does 

not seern to be serious enough to arouse judiaal review of the cardind presumption 

regarding restricted territorial application." As a result, employers are in effect 

induced to adopt a labor-shopping strategy as a means of escaping the institutions 

of labor protection provided by the domestic collective bargaining framework. 

The national labor union thus loses its only useful weapon for protecting its 

workers from unfair cornpetition, an unfortunate outcome demonstrating the 

serious impact that a conflict methodology could bring to labor-management 

relations legislation. 

4.2 The Application of Labor-Management Relations 
Legislation in Transnational Settings 

4.2.1 On National Flights Solely Between Foreign Termini 

The Air Line Dispatchers Association v. National Mediation Boardn case of 1951 

24 On the employer's strategy to face the post-deregulation crisis see M C. çeham, "From 
Jerusalem to Dallas: The h p a d  of Labour Market on Airhe Negotiations" in J. T. McKeivey ed. 
Clear Before Takeofi Airline labour Relations Since Dereplation, (New York: K R  Press, 1988) ûû-90; 
and W. E. Thoms & S. Clapp, 'labour Protection m the Transportation industry" 64 N. D. LI Rev. 

2s Eg., in lndependent Union of FIigh f Attendants v. Pan Am, (hereinafter " RIFA") 23 Avi. 
17,212 (9th Cir. 1991), the employer (Pan Am) operated its intra-European service from Berlin 
base with foreign flight attendants represertted by a German trade union. 

26 See the diççenting opinion in KEA, id, at 17,218 (per Nelson J.). 

=3 Avi 17,185 (D.D.C. 1950), a f d ,  3 Avi 17,603 @.Cs Cir. 1951). 



is a landmark US judgement on the territorial coverage of the RLA with respect 

to air transportation involving foreign contacts. The plaintiff US dispatchers 

were employed exdusively outside US borders by a US airline Company. The 

issue was w h e b  the Air Line Dispatcher Assoaation, a US trade union, could 

act as a bargaining representative under the RLA for those employees perfomiing 

their service overseas. In afnrming the lower court judgment, the Court of Appeal 

found that the scope of the RLA did not extend to "employees in foreign countries 

employed by [a] United States carrier by air." 

The reasoning of Air Line Dispatchers flows directLy from the presumption of 

temtorial application, which was also the basis for deusion Î n  such maritime 

labor law cases as h u d ~ e n , ~ ~  and McCullo~h,~ which delimited the coverage 

of national labor legislation to domestic issues by referring to the language and 

legislative intent of the relevant statutes. After finding that the definition of 

"employee" in the RLA should mirror that which is provided in the Interstate 

Commerce Act:' thereby lirniting its application to workers of a common carrier 

engaged in interstate or foreign transportation which "takes place within the 

United States," and determining that legislative debates over the Interstate Commerce 

Act support an analogous restriction upon employees in the international airline 

industry,"' the court held that the RLA does not apply to employees working for 

US airlines abroad, unless otherwise expressly stipulated by Congress. 

Eight years later, in Air Lhe Stewards and Stewardesses Association, International 

v. Norfhwest Airlines, Inc? (hereinafter "Northwesf"), a US trade union challengeci 
-- - -  - -  

28 Benz v. Carpunia Hmriera Hidalgo S.A. 353 US. 138 (1957). 
B 

hunhen v. h m ,  34!5 U.S. 571 (2953). 

""'Employee' is defked as a person in the senrice of a carrier who perfomis any work as 
an employee or subordhate offiad in the order of the Intersfate Commerce Commtsslon [emphasis 
added]," 45 U.S.C. 5 151 Fi, and 3 Avi 17,606. Interstate Commerce Act, 49 US-C 55 l(l)(c), 

w- 
n Heurings before a Subcomrnittee of the Senate Cornmittee on Interstate Commerce on S. 2496, 

74th Cong., 1st SES. (1935), pp5,9,12, and 3 Avi 17,607. 
a 5 Avi 18,017 (D-C-Minn. 1958), a f d  6 Avi 17,467 (8th Cir. 1959), cert. denied, Sup-Ct., 

November 23,1959. See the subsquent case of Air Line Stewards and Stewardesses Association, 
I n t m t i o n a l  v. TWA, 273 F.2d 69 (26 Cir. 1959), in which the US union tried to represent foreign 



the raf-ïo of Air Line Dispatchers by daimuig a right to represent the entire class of 

flight service attendants, including those hired by Northwest Airlines (the 

employer, a USflag airliner) to work on its flights between Tokyo, Seoul, Manila, 

Hong Kong, and other intermediate points, Le. flights solely between foreign 

termini. The plaintif. sought an arbitration award for violation of the collective 

agreement by the defendant airliner which had hired foreign nationals to work 

on these routes. Again, however, the basic issue in Northwest was whether the 

RLA applied to employees who had been hired to perform their senrice entirely 

outside US temtory. The challenge failed, as both the federal distria and the 

Eighth Circuit courts upheld Air Line Dispatchers, noting that the RL1 cannot 

apply to employees based exdusively abroad; the application of the Act "is stnctly 

LÏmited to the continental United States and its temt~ries."~ The judgment of the 

Eighth Circuit court also reiterated that any extension of the RLA to employees 

hired in foreign temtory, for service between foreign points of destination or 

othenvise, would be made by the US Congress rather than the courts?' 

4.2.2 On Foreign FLights Between National and Foreign Termini 

The employer in Rutas Aereas Nacionales, S.A. v. E d ~ a r d s ~ ~  was a foreign flag 

carrier, engaged in aerial transportation between Miami and Venezuela, who 

sought US judiual review of the Transport Workers Union's certification as a 

hade union representing its employees; the real issue at stake was whether the 

RLA applies to foreign airlines flying regularly to or from a certain point within 

US temtory. The validity of the US trade union's certification was confirmed, 

and therefore the RLA does indeed apply not only to domestic air carriers but 

also to foreign airlines regdarly fiying in US territory. A similar type of reasoning 
flight attendants employed by a US flag carrier solely in connection with its flights abroad. The 
union's daim was rejected according to the reasoning in Northwest. 

W 6 Avi 17,473. 

" ~ d .  

36 244 F.2d 784 @-C-Cir. 1957). 



was adopted in the subsequent judgment of Decker v. Venezolana? In Deckn, a 

US employee of the Venezuelan flag carrier Lhea Aeropostal Venezolana UV), 
who per formed  his service for the airLine's US office, brought an action for 

dedaration that the choice of representation and ewuing certification by the' US 

Mediation Board were invalid because the RLA does not apply to the LAV. The 

court, citing Rutas, reaffirmed that the RLA covers the labor disputes  of foreign 

airlines with US contacts, as when the relevant flights originate from or terminate 

w i t h  its territory. 

Another level of confiict exists when applying national labor-management 

relations legislation to foreign airliners with local contacts, i.e., operating flights 

to  and hom the forum under a bilateral air transport agreement. Some ATAs 

have incorporated the provisions on "settlement of disputes"' which provide 

that 
(1) Any dispute arising under this Agreement which is not resolved by a £ k t  round 

of formai consultations, ... m a y  be referred by agreement of the parties for decision to - 

some person or body. If the parities do not so agree, the dispute shall at the request 

of either party be submitted to arbitration in accordance with the procedure set forth 

below. 

(2) Arbitration shail be by a tribunal of three arbitrators to be constituted as foilows: 

.-S. 

It could be argued that the above arbitration process prevails over the collective 

bargaining requirements of the RLA for the resolution of employment disputes 

between foreign airliners and local trade unions. In the meantune, the foreign 

airliner could also resort to foreign govemment policies or foreign constitutional 

law, as a basis of support for the a& of siate defense, to justw its breach of the 

collective agreement with the local trade union. 

38 Such as the ATA of UÇ-Belgium, Oct. 23,1980 (Article 17), 32 U.S.T. 3515, T.I.A.S. No. 
9903, ATA of US-Thailand, Dec-7,1979 (Artide 14), 32 US-T.335, TI.A.S.No. 9704, ATA of 
US-Jordan, June 8,1980 (Article 14), 32 U.S.T. 2652, TJASNo. 9868; and Aviation: Transport 
SeMce Agreement, April2,1982, United States-El Salvador, 34 U.S.T; 2285, T.I.A.S.No.lû488. 
Similar provisions could be found in the ATA of US-Canada, 17, Jan, 1966 (Article XV) 17 
U.S.T.201, T.I.A.S.No. 5972, ATA of US-Czechoslovakia 28 Feb. 1969 (Artide MI) 20 U.S.T. 408, 
T.I.A.S.No.6644, and ATA of US-Finland, 12 May 1980 (Article 12) 32 U.S.T.2368, T.LkS.No-9845 



Such a scenario appeared in Airline Pilot Association, International v. T A U  

(hereinafter "TACA")J9 In TAC& the foreign employer (TACA International 

Airlines of El Salvador) intended to relocate its pilot basea from New Orleans 

back to El Salvador and, thereafter, to unilaterally impose a new labor contract 

on its ernployees, repealing the original collective agreement under the RLA, on 

the pretence that the application of US Iegislation was prohibited by the labor 

law of El Salvador. The certified trade union (Airline Pilot Association, 

International), which represented TACA's pilots in the US, filed an action for 

injunctive relief based upon the RLA to thwart this intentional abrogation of the 

collective agreement. The airliner counterdairned that the managerial decision to 

relocate its operational base was authoxized by the USE1 Salvador ATA, and that 

disputes arising therefrom are subject to the arbitration mechanism set forth in 

Article 14 of that ATA? The foreign flag carrier further maintained that since its 

relocation project was based upon a constitutional requirement and govemmental 

order of El S a l ~ a d o r , ~  it was entitled to immunity under both the act of state 

doctrine* and the foreign state compulsion defence from any local legal 

intemention, such as the desired injunction based on breach of the collective 

agreement with the forum labor union. Both arguments were dismissed by the 

Fifth Circuit court and an injunction was issueci agaiwt TACA's planned operation- 

The Fifth Circuit court found that, although the US Constitution provides 

that an executive treaty like the ATA shall supersede any inconsistent domestic 

39 748 F-2d 965 (5th Cu. 1984). For commentary on the foreign sta te compulsion defence, 
see &O M.A.Warner Jr, "Comments: Stranger in a Strange Land: Foreign Compulsion and the 
Extraterritorial AppLication of United States Employment Law" (1990) 11 Nw. J-Int'l L. &Bus. 371, 
at p. 394. 

"62% of the pilots were Saivadoran nationals, many were US citizens and more than 
one-haif lived in the US. See 748 F.2d 967. 

41 See supra no te 39. 

Uf'~aivadoran public service companies wiii have th& work center and base of 
operation in El Saivadoc" Artide 110, '1[ 4 of the Consititution of 20 Dec 1983. 

%*der the act of state doctrine, the forum cannot question the validity of foreign 
government acts within their own territories See also Underhi21 v. Hermndez, 168 US. 250 (1897) 
at 252. The defence is used to avoid judiaai interference with the role of executive brandies in 
international affairs: Arango v. G t m n  Travel Adoisors Corp., 621 F2d 1371 (5th Cit. 1980) at 1380. 



laws, it was not the intention of the contracting parties to this ATA to replace or 

suspend domestic labor law, especiaiiy since its "Commercial Opportunities" 

provision presaibes that the adoption and maintenance of an operating a e w  by 

foreign airliners in the territory of the host country s h d  be "in accordance wifh the 

l m s  and regulafions of the ... [host country] datirtg to entry, residence and employmmt 
8 4 4  . Accordingly, the arbitration process promulgated in the provisions on 

"settlement of disputes" cannot supersede the collective bargaining process 

p rescrib ed b y the RLA for the resolution of an airliner's employment disputes. 

Although the new 1983 constitution of El Salvador required alL its public 

service companies (induding the TACA) to set up their working centers and 

bases of operation in El Salvador, the court rejected the act of state defense 

because it was not the govemment of El Salvador but rather a private airline 

Company which "voluntarily chose to engage in business within the territorial 

confinement of the United States." Thus, this pnvate Company should be subject 

to all relevant domestic regulations, induding labor-management laws, especially 

when the intentional acts of the airliner "directly affect interests located within 

the [forum] ... and contravene fundamental principles of [the forum's] ... labor 

policy." 

The five factors listed in 5 40 of the Çecond Restatement's Foreign Relations 

Law of the United States were &O considered by the Fifth Circuit court in evaluating 

whether a foreign govemmental order to move the foreign flag carrier's pilot 

base could constitute a foreign compulsion defence6 and thereby jus* abrogations 

of local law. These factors are: (1) the vitai national interests of each state; (2) the 

extent and nature of the hardship that incowistent enforcement actions would 

impose upon the person; (3) the extent to which the required conduct is to take 

place in the territory of the other state; (4) the nationality of the person affected; 

and (5) the extent to which enforcement actions by either state can reasonably be 

expected to achieve cornpliance with the d e  presdbed by that state. Considering 

u~rt ide  B(2)  of the ATA of USEl Salvador, supra note 39 [emphasis added]. 

"748 F.2d 971. 
46 Id., at 971-2. For a detailed discussion on the foreign state compulsion defense, see 

Section 5.1.2.8, Chapter 5 of this thesis. 
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that "the collective bargainhg agreement [is] a comerstone of [the forum's] ... 
national policy,"" the court ultimately held that the foreign administrative order, 

as such, simply c m o t  outweigh the interests of the US government to execute 

its fundamental labor policy within its own territory. 

4.3 US Methodology: Remarks and Cornparison 

Aside from the restrictive point of view adopted in the application of national 

labor-management relations legislation to employment with foreign contacts, 

certain interesthg arguments were provided in the Northaest judgments which 

may help to further delineate the confiid prinaples of labor-management relations 

in international air transport. 

In Northwest, the prevailing "law of the flag" doctrine of maritime labor law, 

under which the sailor is presumed to be governed by the laws of the nation of 

vesse1 regishation, was for the first time held to be inapplicable by nature to 

employment relations of the airline industry? The local trade union alleged that 

under treaties with the states concerned and under international Iaw, the law of 

the flag should govem employment relations on-board the airplane for all members 

of the flight crew, irrespective of their utizenship or residence, and furthermore, 

for most legal purposes induding labor relations, "the Amencan-flag aeroplane 

is the temtory of the United States."4g The f e d d  district rejected this contention, 

citing the opinion of Jackson J. in C. B S.  Air Lines v. Watennan Corp.," who hdd 

that revolutionary airborne commerce has soared into a different realm that cannot 

"be judicially circumscribed with the analogies taken over f-rom two dimension 

t~ansit."~' 

The district court's reasoning contains several technical flaws - the ratio 

decidendi in C . 6  S .  Air Lines, for example, concerned the Civil Aeronautics Act 

"rd., at 972 
(8 Supra note 34, at 6 Avi 17,471. 
19 Id. 
50 333 U.S. 103 (1948) , at 107-8; also 2 Avi. 14,532 
51 Id., and 2 Avi. 14,533. 
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(CAA), rather than airline labor Iaw; moreover, it is evident that the US Congress 

did not intend to distinguish airline labor-management statutes from those 
goveming surface transportation merely by adopting separate legislative 

instruments. On the contary, the coverage of statutes respecthg surface tawpoa 

was extended to the airline industry. Wary of the above defects, the Eighth 

Circuit court then turned directly to the issue of applying Zex portitoris from its 

maritime law precedents, providing two reasons for repudiahg the law of flag 

argumentR First, the territory on the maritime vessel, as weU as on the aircraft, 

is only figurative and does not in any physical sense serve as a basis for the 

application of domestic law. Second, even if such a metaphoricai stretch were 

adrnitted, it could only apply to ships on the high seas, where there is no territonal 

sovereign; above or in foreign territorial waters, the application of Zex portitoris 

would no longer be pennitted by the local sovereign. The facts in Northwest 

suggest that the flying crew must have rendered its service on several sovereign 

territories, making it impractical to treat its members as employees under the 

country of aircraft registry. 

One is surprised by the sharp contrast in attitude regarding maritime labor- 

relatiork law adopted within the same body of jurisprudence. Consider, for 

example, the US Supreme Court judgment of LauritzenrS in whidi the law of the 

flag was treated as that which "supersedes the temtorial principle" and which 

was "not to lose its character when in navigable waters within the territorial 

Mts of another ~overeignty;"~ in short, it prevaiied over other competing statutes. 

This anomaly could be attributed mostly to misuse of lex portitoris in the 

international conflict of labor laws. 

The [ex portitoris, as a comecting factor applied to labor law in international 

air transport, has since been amply discussed in scholarly literature. It is well- 

hown that the -Afs preliminary drafts on the Legal S t a t u  of Flying Personnel 

provided for the contact of employment of on-board personnel to be govemed 
52 Supra note 34, at 6 Avi 17,471-3. 
a Supra note 30. 
SI Id. at 585. 



by the law of the nationality of the airaaft? Authorities Like L. M. Bentivoglio 

also assert that Article 32 (a) of the Chicago Convention - which presaibes that 

[ex portitoris govems the statuç of on-board airaews - could provide a valid 

basis at international law for the application of the law of the flag to the airline 

empioyment contract? However, this proposition has been fiercely attacked by 

other writersfg for reasow such as the absence of any legal link aeated in the 

conhact of employment between the aircraft and its crew; the link, rather, is 

forged between the employee and the airliner, and consequently the nationality 

of the aircraft exists only as an accidental dement in the choice of labor law? 

Conversely, such a connecting factor might refer only to the operating aew of 

the aircraft (ie., the personnel engaged in navigating and piloting the airaaft), 

whereas other airline employees who do not work on-board the aircraft (i.e., 

ground-handling personnel) would be excluded from this rule, a theory 

incompatible with the single-de principle of conflict of labor laws? Bath sides 

of the debate enjoy an approving audience. The notion that the Zex portitoris acts 

as the proper law goveming the transnational collective agreement is generalIy 

based on presumptions that the relevant vessel or aircraft is wholly- or partly- 

owned by a legal subject (the employer) domiciled in the regiçtering state, or that 

the employer has a deckive influence upon the management of the vessel or 

aircraft, such that issues related to the le@ subject shouid be decided by the law 

of the registering state - the law of the flag - which should also exeruse its 
55 See Section 6.5, Chap ter 6 of this thesis. 

~ . M . ~ e n t i v o ~ l i o ,  "Conflicts Problemç in Air Law" (1966) 119 III Recueil des Cours 67, at 
p. 145. 

57 For a thorough discusion on the adequacy of lex parfituris with respect to the conflict of 
labour laws, see Section 6.4.6, Chapter 6 of this thesis. 

%ee M. Milde, "Coriflicts of Laws in the Law of the Air" (1965) 11 McGiIl L, J. 220, at 
p.241. 

59 Of course, as mentioned in Chapter 2 of this thesis, there is no reason to support this 
"single rule" principle asserted by E. M. Lagerberg in his ConfIict of Lmvs in Priaale Intmtional  
Air Law, (LLM Thesis, McGiü University, Montreai, 1991) at 67. Mr. Lagerberg also asserts that 
Artide 32 of the Chicago Convention de& only with the public international requirement that 
the professional cornpetence of the pilot and other flying crews should be certified by certain 

state, rather than with the contract of employment for aircrew. 



jurisdiction and control ovex the vessel or a i r d  domiciled therein." Nevertfieles, 

these over-simplified connections suggested by the la portitoris, even if valid, do 

not lend themselves easily to the s&eme of employment relations. In the transaction 

between an employer and a trade union, the interest. concemed are far more 

perplexing than those raised by the individual contractual relationship, and this 

perplexity could not simply be accurately refiected by the comection underlying 

the application of lex poltituris." A rigid adherence to this rule results in paradox 

for either the labor consolidation or the employer: if Zex porlitoris applies, then the 

b d e  union would have won the Northwest case, but would certainly have lost in 

the Rirtas . Decker, and TACA cases, irrespective of how many local employees 

were hired by the foreign airliner. Meanwhile, the converse would be tme for 

the employer. 

In fact, in both lînes of decision, the lex porfiforis and its antithesis were used 

only to camouflage the govemment-interest analysis method. M e r  all, the local 

govemment bears no prevailing public interest in applying its own law to labor 

disputes which occur between &en sailors and their foreign employers on-board 

foreign flag carriers which dock occasiondy at the forum port (see Launken and 

McCulloch), nor to those disputes involving foreign employees hired solely at 

foreign bases by a national employer (see Northwest). Compare the Rutas , Deckr, 

and TACA series, in which the interests of the forurn, in executing its labor policy 

within dornestic borders, were held to be directly affected, thereby justifying the 

application of the lex fori to the foreign flag carrier. Like the proper law (most 

sigruficant connection) theory, the above govemment-interest method, though 

theoretically flawless, is useless for the purposes of predictabiüty. 

The analysis adopted in the Northwest series is &O far from infallible. In 

principle, each sovereign state enjoys the power to enforce domestic laws only 

within its temtory; any direct state activity abroad would violate the sovereignty 
60 See the Swedish decision on the applicable law concerning transnational collective 

agreements: Supreme Court, 1987 NJA 885: (1990) ViIi Intl Lab. L Rev. 9, at Il. 

6 ' ~  differen t opinion on the adequacy of lex porfiforis in the conflict of labor-management 
regulations c m  be found in C. R Gruny, "Conflict of Laws - Law of the Flag Heid inapplicable 
to Aircraft" (1958) L. Forum 649, at pp.650-1- 



of other states. From this point of view, it is reasonable to limit the coverage of 

national labor-relations legislation to the physicai boundaries of state territory, 

i.e., to enterprises operating in the fonun. A similar approach has been adopted 

by the majority of German wrïtersma It would be impractical for the forum to 

issue an ïnjunction, based on the local collective agreement, against a strike or 

any other collective labor action which occurs at the foreign base of a national 

flag carrier. However, not every execution of state interest in the transnational 

setting will necessarily infMge on foreign sovereignty; a state is not prohibited 

at international law from intervening in labor relations beyond th& borders by 

exercising their domestic judicial cornpetence. In the Northwest series, the issue is 

whether the local union's scope of representation encompasses the airline's foreign- 

based employees; if so, it would not effectively breach any interests of a foreign 

sovereignq or government, as it applies only to the collective agreement between 

a US hade union and a US flag carrier; and even in future collective disputes, the 

US law will govem only those negotiations and strikes which occur within its 

jurisdiction. In this way, no substantial foreign interests are infringed. On the 

contrary, the forum's governmental interest would be seriously prejudiced if a 

siguficant part of the labor-management operation affecting the vested rightç of 

local ernployees was beyond the conhol of the collective agreement. Without 

extended representation, local workers could easily be depnved of employment 

opportunities and other vested interests, where as employers could simply find 

non-union workers to substitute for the striking union worker, thus effectively 

depriving the union of its only legal weaponh) and evidently undermining the 

institutional purpose of the domestic collective bargaining process. Moreover, 

the fonun's interest in applying its own law in the Northwest series is no different 

than that in the T A U  series." Recentiy, the British judgment of Di& Shipping 

"~ee F. Gamillxheg, "Labour Contract" in K Lipstein ed. International Encyclopedk of 
Comparative Law (Tübingen: J.H.C-Mohr, 1970) Vol. (Contract), Ch. 28, at p.20 n-16û. 

63 A good illustration on such a maneuver by airlines in collective disputes can be found 
in Air Line Pilof Assocutfion v. United Air Lines, Inc., supra note 14. 

61 A contrary opinion, asserting that there is no interest which is equal to the "unique 
interest of the United States in protecting peace and health aboard its vessels," exist in Northwesf, 
evidently neglecting that there are môny other "public" interests which should be considered in 



Co. S.A. v. International Transport Workers Federation" endorsed this approach, 

holding that even when collective pressure (industrial action) was undertaken at 

a foreign (Swedish) port against the employer, English law shall apply since the 

conflict was essentially domestic - the employer was forced to sign a new collective 

agreement with the London-based trade union which was remotely directing the 

blacking action: "[s]uppose a British ship owned by a British Company, registered 

in England, and aewed exclusively by British seamen, is 'blacked' in Sweden. It 

is difficult to see what relevance Swedish law could have to daims based on 

duress in an English 
No f i r m  concIusion has been reached, in theory or practice, on the 

enforceability of party autonomy in the conflict of labor-management relations 

laws. In Air Line Pilots Associafion, Intonational v. Capitol Ainoays, ~ n c "  (hereinafter 

"Air Line Pilots"), both the US trade union and the airliner agreed to extend the 

coverage of the RLA to pilots, based abroad and flying airaaft entirely outside 

the US, regarding issues growing out of grievances or out of interpretation or 

application of the collective agreement." The court found that if the contact is 

lawful, then the employer must abide by the grievance procedures established 

therein. Based on a conviction that the RLA's very purpose is to encourage the 

smoo th function of the collective bargainhg process, the court conduded that 

"although the parties may not be required to bargain with respect to foreign 

based ernployees, ... they are not forbidden to do so and, such negotiatiom are 

the choice of law process besides imposing pendtieç for crimes on-board. See Comments 
"Application of Labour Legislation to Airline Employees Abroad" (196û) 12 Stan- L. Rev. 682, at 
p.685. 

G[1990] 1 Lloyd's L.R 319 (CA.). For earüer proceedings, see [1989] 1 Lloyd's LX. 166. 
For commentary on the first instance judgment which upheld Swedish law (per Phillips, J.), see R 
Kidner, "Jurisdiction and Choice of Law in International Trade Disputes" (1994) 23 Indus. L. J. 

66~d- , at 329 (Ormrod, S.J.). For critichm of the judgment see E. McKendridc, "Industrial 
Conflict Laws" (1990) 19 Indus. L. J. 195. 

"10 Avi 17,160 (MD-Tenn.1966). 

%e terms of the agreement provided as foiiows: "(e)The Board shaU have jurisdiction 
over disputes befween any employee cmered by the Pilofs' Agreement and the Company, growing out 
of grievances or out of interpretation or application of any of the terms of the Pilots' Agreement. 
The jurisdiction of the Board shail not extend to proposed changes in hours of ernployment, rates 



entirely within the spirit and purpose of the ~ c t . " ~ '  The Ninth Circuit court, in 

Independent Union of Flight Attendants v. Pan Arnerican World Aimays, Inc." 

(hereinafter "ILEA"), simply adopted the contrary position, reasoning that "a 

[collective agreement] contract between pnvate parties ordinarily does not provide 

a basis of federal jurisdiction [of the RLA],"n even if the employer has expressly 

agreed that the local union represents foreign workers. The territorial application 

of the RLA was then conceived as a statutory policy which the parties could not 

abrogate or confer by consent Non-aviation deusions of the French Cour de 

Cassation7' and a regional labor court of the former West Germany have since 

adopted an approach more dosely resembling that of Air Line Pilofs on at least 

one occasion, respectively." 

The reason for rejecting the lex obligatiunis or party autonomy as a general 

prinuple of the conflict of employment contracts is that the right or ability of the 

parties to actudy choose an applicable law does not seem to exist," based on the 

presumption that economically-weaker employees with inferior negotiating 

capability in a transaction do not (as a general d e )  truly exercise hee will at the 

bargaining table; statutory intervention is required- However, this proposition 

rnight not be equally valid in the collective bargaining process, since it is no 

longer the individu& employee but the stronger labor consolidation, equipped 

with institutional support, bargaining with the corporate enterprise. Therefore, 

restrictions on the validity and scope of party autonomy shodd be loosened in 

the case of confiict of labor-management regulations, to avoid any unexpected 

effect such as that seen in U A .  

of compensation, or workirig conditions covered by & h g  agreements between the parties 
hereto [emphasis added]:" see id. at 17,162 

69 Air Line Pilob,  at 17,164. 

m ~ I l p r n  note 26. 
71 Id., at 17,217. 

s e  Jacquin c. S.A.RL, Cour de C a s .  soc. 29 May 1963: 1964 J D I  301, in which the court 
emphasizes the territorial application of local labor-management regulations, while implying that 
the parties could have expressly extended the xope of th& collective agreement abroad. 

%egional Labour Court of Lower Saxony, 5 Nov. 1975: 1975 PRspr No. 31, ated from P. 



4.4 Conclusion 

Under strict territorial application, the national and foreign cabin crew 

working on-board fiag carriers which operate entirely abroad will be depnved of 

membership in the national trade union and consequently exduded from its 

representation-" On the contrary, foreign pilots and other members of the flying 

crew, employed by either national or foreign flag carriers and working regularly 

on-board the fleet which originates or terminates at the forum state, will be 

granted the right to organize or joui a local labor union and be thereby represented. 

Territorial application is conceived by its advocates to be a well-established 

compromise between international cornity and forum labor policy. Critics d e g e  

that if a state could not limit its own jurisdiction to a certain degree, the result 

might be retaliation through foreign legislation? However, the worst possible 

effect of su& a balance does not seem to be so substantial regarding the conflict 

of laws, in cornparison with the potential for sacrifice of forum interests: for the 

national trade union, the interest in representïng foreign-based workers is no less 

substantial than that in the right to bargain for local workers of a foreign Company 

throughout the labor-management process, while conferring exclusive 

representaüon prohibits employers from adopting a flexible labor-shopping 

strategy and escaphg the protection of labor institutions provided within the 

domes tic collective bar gaining framewo rk. 

The dichotomy aeated by the Northwest and TACA series has shown that 

the nationalîty (flag) of the airlhe is not an appropriate connecting factor indicating 

the applicable labor-management rela tiow regulation. The sea t of the enterprise, 

or the soaal seat of the employer, on the conhary, could be used to meet both 

ends; it is usually the controlling centre of the relevant industry, where managerial 

decisions conceming the interests of employees - such as working hours, wage 

Morgenstern, supra note 15, at p.98 n.9. 
74 1. S A z y ,  supra note 1, at p. 344. 

z"~uch exdusions are applicable to anyune employed and perfonning service outside the 
continental United States and its territories[emphasis added]:" see Northwest, at 6 Avi 17,470-1, 

76 See also A. F. Lowenfeld, "Sovereignty, Juriçdiction, and Reasonableness: A Reply to A. 



adjustment, etc. - are made. Therefore, it is also the place where collective 

bargaining, and even the shike and lockout, are held. A good example could be 

drawn from the Act Concming the Law Applicable to Intentational Private, Family 

and Laboiir L m  Relationships, as well as tu International Commercial Contract adopted 

by the former East Gerrnany (German Democratic Republic, DDR) in 19757 of 

which Article 27 (Law of Employment) prescribes: 
(1) Employment relationships are govemed by the iaw of the sfate of the employer's 

principle place of business. 

(2) If the place of work is situzted in the state of the ernployee's habitua1 residence, 

the law of that state shaU govern the ernployment relationship. 

(3) The law applicable pursuant to paragraphs 1 and 2 hereof also governs the capacity 

to execute an employment contract and the fonn requirements. 

According to Juengert7' this provision is based a differentiation between national 

employees sent abroad by a local employer (section 1) and national employees 

who work at home for a foreign enterprise (section 2). 

Thus, under the Northwesf scenario, a local trade union could refer to the 

law of the seat of the airline to govern managerial decisions which substantidy 

influence its local policy, and the same would be true in the TACA situation. 

This method would equally cause few problems for foreign attendants based 

entirely on foreign soil who might prefer to se& coverage under the local coilective 

agreement. 

The principle of lex obligationis or party autonomy has been circumscribed 

by certain judgments which curiously refused to recognize the extension of 

regdatory coverage through private consent, Le., collective agreement or other 

contractual provisions. Though there may be a lesser public interest in equality 

of bargaining power, as pointed out by Air Line Pilots, the local law in its original 

context should not be applied extraterntorially, but there is no reason to restrain 

such applications if the parties are willing to accept them. The forum's pubiic 

policy is presumably not impeded by such an extension and it should play oniy a 
Lowe" (1981) 75 Am. J h t ?  L 629, and H- G. Maier, "Extraterritorial Juridiction at a Crossroad: 
An Intersection Between Public and Pnvate International Law" (1982) 76 Am. J. Intl L. 280. 

n [1975] DDR GBI. 1 748 [ernphasis added]. A full Germari text and English translation 
can be found in (1977) 25 Am. J. Comp- L. 354. 



limi ted role under these circums tances- 

%ee F. K. Juenger, The Confücts Statute of the German Demoaatic Republic: An 
Introduction and Translation" (1977) 25 A m  J. Comp. L- 332, at p.350 n 120. 
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5.0 Introduction 

The concept of equality of treatment at work has made a quantum leap in 

the past decade, mainly due to the diange in political dimate effected by flourishing 

social movementç' and the cowtant legal challenges which mobilized judicial 

authorities to become an institutional force of ideological reform. The reverberation 

is especially evident in the airline industry, in which gender, race, and age 

considerations have always played a distinct role in ernployment relations. 

Equality of treatment at work is the elimination of inequality, i-e., the barrier 

' ~ e e  &O Lord Wedderburn, The Worker and the Law, 3d ed (London: Sweet & Maxwell, 
1986), at pp. 447-8, and C- W. Jenks, Hrtman Rights and Infenrational Labour Standards, (London: 
Stevens &Sons Ltd., 1960) at pp. 85-6. 



that prevents a certain dass of people from entering the profession? Yet if not 

every system demonstrates a positive attitude toward implementing, or at least 

embracing, the general idea of prohibiting employment discrimination based on 

sex, race, religion or other non-professional skill-related factors, it is due to the 

causal roots and depths of discrimination whidi are deeply irnbedded in ethnic, 

religiouç, cultural and even political infastructures and which appear in various 

forms and in different states. For some countries, the total abolition of 

discrimination may represent a fundamental soaal change, the Pace of which 
they would prefer to control themselves, rather than submit to the directives of 

international legislation. nius, the estabiishrnent of a singIe, universally-acceptable 

standard of equality of treatment is a mere illusion. The international standards 

set out by the United Nations in inshuments such as the Universal Dedaration of 

Human Rights of 1948: the International Covenant on Economic, Socid and 

Cultural Rights of 1966 (Art. 2, par. 2): the International Covenant on Civil and 

Political Rights of 1966 (Art.2, ~ar.1): and other ILO conventions and dedarations 

concerning equal access to employment,6 serve only as  non-binding proclamations 
2 See &O K. Ornonovan & E. Szyszczak, Equality and Sex Discrimination Law, (Oxford: 

Bad ~ladcwell, 1988), at pl. 

?J.N.DOC. A/811, Art. 2. par.1 provîdesthat "[elveryone is entitied to aU the rights and 
freedoms set forth in thiç Dedaration, without distinction of any kind, such as race, colour, sex, 
language, religion, political or 0 t h  opinion, national or social ongin, poperiy, both or other status 
[emp hasis added]." 

'AM~X to Resolution adopted by UN. General Assembly o n  16 Dec 1966, Att 2 par. 2 
provides: "The State Parties to the present Covenant undertake to guarantee that the righk 
enunciated in the present Covenant will be exercised withouf diçaimination of any kind as fo race, 
color, sex, l a n p g e ,  relison, political or ofher opinion, national or social property, birth or other 
statzls [emphasis added]." The full text of the Covenant can be found in 1. Brownlie, ed. Basic 
Documents on Human Ri;phts, 2d ed (Oxford: Clarendon Press, 1981) p.118, and R Blanplain ed. 
International Encyclopedia for Labour kno and Industrial Relations, (Deventer: Kluwer Publisher, 
1994) Codex 1. 

'~nnex  to Resolution adopted by U.N. G e n d  Assembly on 16 Dec. 1966, Art. 2 par. 1 
provides: T a c h  of the State Parties to the present Covenant undertake to respect and to ensure to 
ai l  individuals within its territory and subject to ik jurisdiction the rights recognized in the 
present Covenant, withoztt distinction of atn/ kind, such as race, color, sa, language, religun, polifical or 
ofher opinion, national or socutl otrgin, properfy, birfh or ofher status [emphasis added]." The fidl text 
of the Covenant can be found in 1. Brownlie, id, aat p. 128 and R Blanplain, Codex 1 id. 

bniere are many IL0 instruments of relevance to the question of equal treatment at 
work. See Codex 1 id. and R Blanplain, "Equality of Treatment in Employment" in I n f e m t i m l  



addressed to its members or even contracting parties? Their la& of implementing 

authority confers an excessively large margin of discretion, dthough the prinâple 

of non-discrimination is considered to be the most widely-accepted universal 

human right, one which states have c o n h e d  most strongly. Only in an area 

where the effect of diversity in ethnic origin, language, religion, etc. on employment 

has been reduced to an negligible level - as in the EEC - could a single standard 

on equal treatment be effectively established; and such cases are rare. Moreover, 

discrimination may continue to exist between peoples of the Community and 

other non-EEC states. The unification of labor laws relating to equal treatment is 

not therefore entirely irrelevant, for when the labor contains a foreign element, 

there wiil always be conflict of laws problemç; for example, if the district sales 

manager of A nationality was fired by his employer, a B flag carrier, based on his 

age and nationality while working in A country, the first issue raised when he 

seeks recourse for damages caused by the alleged discriminatory termination is: 

which law shall apply, that of the place of work (A) or that of the seat of his 

foreign employer (B)? The curent trends in international labor law could at least 

help to establish the acceptable d e s  for such a confiict. 

Thé above scenario could appear in any transnational enterprise; however, 

due to the regdatory nature of international air transport, not only would equal 

treatment legislation be conhavened, but other conflicts might exist between the 

applicable equal treatment law and the diplornatic instruments which enable the 

operation of international airlines - such as bilateral air transport agreements 

(hereinafter "ATAS") and Treaties of Friendship, Commerce, and Navigation 

(hereinafter "FCN Treaties"). Further, the d e s  for resolving these conflicts are 

not as mechanical as those adopted in private international law. 
Encyclopedia of Comparative LLZW, (Tübingen: J.C.B.Mohr, 1990) Vol. XV (Labour law) Ch. 10, at 
pp.4-5. 

7 See F. Capotorti, "Human Rightç: The Hard Road Towards Universality" in R St. J. 
Macdonald & D. M. Johnson, ed. The Shucture and Process of International Iaw: Essay in Legal 
PIzilosophy Doctrine and Theor?/ (Dordrecht: Martinus Nijhoff Publisher, 1986) pp.985,987. 

8 See the EEC Treaty EstabLishing the European Economic Community (Treaty of Rome), 
25 Mar. 1957,298 U-N.TS 11, Art 7,48 par2 and 119. For other EEC Directives, see Codex 1 id. 
and R Blanplain, 'Tquality of Treatment in Employment" id., at p.6. 



Though there are many examples of national legislation on equal treatment 

at work - such as those of Great Britain; ~ustralia," and lapadl - the following 

study will, again, focus maidy on model laws on equal treatment at work adopted 

by the US, narnely Title M of the Civil Righfs Act of 1964 (hereinafier "Title W"), 

and the Age Discrimination in Employmmt Act of 1967 (hereinafter "ADEA"), whidi 

provide relatively more jurisprudence on conflict issues in the international air 

transport industry, therefore helping to draw a dearer picture of the current 

regdatory scheme from which a prototype of unified law might be inferred. 

5.1 Title VI1 of the Civil Rights Act of 1964~ 

5.1.1 Introduction 

Like al l  other equal treatment laws, the C i d  Rights Act of 1964 is the product 

of this decade's overwhelming trend toward anti-discrimina tion, prohib iting 

discrimination on the basis of race, color, religion or national origin in pubk 

facilïties - such as hotels, restaurants, theaters, etc. - and in employment relations? 

Title W of the Act guarantees equal protection for all persons from employment- 

related discrimination: by employers in hiring or setting any terms or conditions 
9 E-g-, the Equal Puy Act 1970, the Sex Discrimimtionn Act 1975, the Race Relntion Act 1976. 

See ais0 R Blanplain, "Equality of Treatment in Ernployment" id- at p.9. 
10 E-g., the (Commonwealth) R a ~ l  Discrimination Act 1975 (S. 15), the Huamn Righfs 

Commission Act 1981, and the Sex Discrimination Act 2984. See aiso R Blanplain, "Equality of 
Treatment in Employment" id- at p. 6. 

*'~.g., Labour Standard LM (%gbLL%) of 1947, Art. 3.4. 

U~ublic Law 88-3522 July 1964.42 US-CA. 5 2000e ef seq. The full text can also be 
found in C i d  RI;phfs Act of 1964 - with Explainahm (Chicago: Commerce Uearing House, Inc. 
1964). Title VU is a segment of the Cior? Rights Act of 1964; other titles deal separately with voting 
rights (Title 1), equal access to public facilities and accommodations (Title II & III), discrimination 
in education Wtle IV), and disarimination in f e d d y  assisted program (Title VI). Prior to the 
1991 amendment, Title VIT had been substantially amended by the Equal Employment Opporfunify 
Acf of 1972, and the Prepncy Disability Amendment of 1978. Nevertheles, these amenciments do 
not significantly affect the conflict of labour laws discussed in this Chapter. 

U See N. Vieira, Constittrtional C i d  Righfs in a Nufshell, 2d ed (St. Paul: West Publishnrig 
Co. 1990), at pp. 226-8. 



of employment based on race, color, religion, sex or national origin; by the employer 

or the union in exduding or segregating membership or in causing discrimination; 

and by agencies in refushg to refer for employment." While the main objective 
. . *  

at the time of its enactment was to protect the US bladc minority fiom dis<lrunuiation, 

Title W has in practice received a broader application to fulfiu its overau purpose 

of creating equal employment opportunitieç and removing barriers that favor an 

identifiable group of employees over other employees within industrial relations." 

Title W iç the leading embodiment of current international labor poiicy as 

irnplemented at the local level, and one of few models of fair employrnent legislation 

in the world. 

Title VI1 of the Civil Rights Act prescribes that it is unlawful for an employer: 

(1) to fail or refuse to hire or discharge any individual, or othenvise discriminate 

against any individual in rnatters related to his compensation, terms, conditions, 

or privileges of employment, based on the individual's race, color, religion, sex, - 
or national origin; or (2) to limit, segxegate, or classify an employee or a job 

applicant in any way which deprives or would tend to deprive the individuai of 

employment opportunities or otherwise adversely affect his status as an employee, 

based on his race, color, religion, sex, or national origin.16 Nevertheless, Title W 

is not an omnibus legal instrument dealing with every kirid of employment 

discrimination, as it covers only discrimination "based on race, colour, national, 

sex and religion." Age discrimination in employrnent is, in tum, regulated by 

the ADEA, providing a similar regdatory sdieme which will be discuçsed below. 

Discrimination against handicapped persons is regulated by its own special 

14 See A. J. Lauer, Comments, 'Title VII, the Age Discrimination in Employment Act and 
the Friendship Commerce and Navigation Treaty- An Ongoing Confiict: An Analysis of 
MacNamara v. Korean Air Lines" (1991) 17 Brooklyn J. Int'I L. 423 at 426. 

15 See also J. L. Kroner, "Employment - Labour and the Emanapation Proclamation" in 
D. B. King & C. W. Quick, ed. iegal Aspects of the Civil Rights Mouenmen t (Detroit: Wayne State 
Univ. Press, 196!5), at p. 79 and C. S. Aronstein, ed. Intemfional Handbook on Conhacfs of 
Employment, (Deventer: Kluwer, 1976), at pp. XMV-XXV. . 

1642 U.S.C. Sections 2000e-2(a). 
17 See also Griggs v. Duke Power Company, 401 US. 427 (197i) at 429-30, and M. A. Player, 



There will be many foreign dements involved when the airline seek to 

maintain a smooth operation of its international transport business: the airline 

must set up foreign offices to promote ticket sales, hire national and foreign flight 

attendants to work on fights abroad, as well as hire other employees at foreign 

bases to accommodate dientçf needs, al l  of which import conflict of labor laws 

situations. The jurispmdence has cleared the way for foreign employees 

performing their service "inside any State [of the US],"1s 0-g to a negative 

inference from the exemption in 5702 (see below). There will be no question of 

eligibility, therefore, regarding the coverage of foreign employees working in US 

territory under Title W,19 whether their employers are foreign or national flag 

camers. As for employees performing their service at foreign bases, before the 

enactment of the 1991 amendment to the ACP and aside kom the restricting 

provision in 5702, which expressly exdudes coverage for aliens employed outside 

the US," there is no additional limit to the extratemtorial application of Title W. 

The legitimacy of extending the application of the Civil Rights Act to Amencan 

citizens working for US companies abroad has already been examined and 

coruirmed in judiual practice with respect to other  industrie^,^ yet since the 

Ernploymmt Dism-mination Lmo, (St-Paul: West Pubiishing Co., 1988) , at 199-200. 
18 Espinoza v- Fard Mfg. Co., 414 US. û6 (1973), at 95. 
19 See aIso M. A. Pfayer, supra note 17, at p216. 

in@ Section 5.l.Z.A of this Chapter. 

"~ee 42 U.SC § 2000e-1, whidi is intended to restrain the enforcement of US 
employment standards to foreign nationais and avoid potential conflict with other sovereignties 
on legislative functions. See also JMDiIler, "Note on Title Vfl and the Multinational Enterprise'' 
(2985) 73 Geo. L. J- 1465, at p. 149. 

%ee e-g., ((al are non-aviation cases)Btyrmt v. Intmi~timl SJiwls Scmicc. Inc. 675 F2d 
562,3d Cir.1982 (the employee, who was hired to teach in an American school in Iran under a 
local contract, fïied an action for m a l  disaimination on the bas& of the school's dud contract 
policy. The Third Circuit Court did not discuss the preliminarily question of the applicability of 
=tle ViI of the Chil Righfs Act, but went directiy to the substantive matter); Lmnw v. NCR Corp. 
591 F.Supp. 102, S.D.Ohio,1984. (the employee, who was denied a position in the Gennan foreign 
subsidiary of the employer, Hed legal action for discrimination based on sex against the 
employer and its German subsidiary. Though disrnissing the daim, the court did remark 
inobifer that Title VII of the Cim7 Rights Act covers extraterritorial discriminatory practices by 
American employers); A I n m  v. Baylar College ofMedicine 805 F.2d 528,Sth Cir.1986 (two 
anaesthesiologists, who were denied the opportunity to partiapate in a program in Saudi Arabia, 
brought an action against Baylor Coilege for raaal /religious dixrimination, and were granted 



Federal Supreme Court expressed a n  opposite point of vie* only the local 

Company, located within the jurîsdictional Limits of the forum and engaged in 

foreign commerce, is covered by Title 

If Title W was not intended to apply to a US company's overseas operations 

- outside of the jurisdîctional Iimits of the fonun - then the issue raised with 

respect to international air hansport will be as follows. When a national flight 

attendant on-board a national flag carrier, flyïng an international route, suffers 

discrimination based on sex, nationzlity or religion, îs he covered by Title W 

even though neither the place of departme nor the place of destination are within 

forum temtory? Other questions for the international airline îndustry include 

situations where a national employee works for foreign airLines operating flights 

to and from forum territory, and where a foreign sales manager renders his 

service at the foreign termini of a national airline. 

5.1.2 Application to Employees of National Airlines 

A. T h e  1991 Amendment to the Civil Rights Act 

s&ce FCN Treaties and ATAs offer reciprocal rights to both signatories, 

national airline companies are entitled to set up overseas subsidiaries to promote 

their air carriage services, thus making the conflict of laws on equal treaiment at 

work inevitable when employment relations begin at these foreign termini. After 

almost sîxteen years of constant legal struggle since the issue of Title W' s  

applicability to employees working abroad was f is t  raised before the a 

" See EEOC v. Arabian American Oil Co. 111 S. Ct. 1227,499 U.S. 244,113 L Ed 2d 274 
(1991). The reasoning of the high court and further discussions wiU be analysed in the following 
Section 5.1.2. 

" ~ e e  ais0 the case comment in R K. Robinson, D. E. Terpstra k B. G. Malcolm, %EOC v. 
Arabian American Oil Company: Are US. Expatriates Entitled to Titie VI1 Protection?" (1991) 42 
Lab. L. J.433 at p. 436. 

" The first case concerning the extraterritorial appiication of =tic W to US atkw 
working abroad for a national employer was in 1976: Lme v, Pullman Co. 569 F.2d 1074 (10th 
Cir.1978) (aff'g Colorado District Court decision of 1976). in Love, the court held that Title VII 
codd be applied extratemtoriaily to aii American atizens working for US ernployers abroad, yet 
some subsequent judgments have reached the comphtely opposite conclusion. 



fairly dear conflict rule was findy established by legislation. 

On 21 November 1991, a new C i d  Rights Act was signed by the US President 

and entered into force as an amendment to the Act of 1964. One purpose of the 

amendment was to ove- the Federal Supreme Court decisions in EEOC v. 

Arabian Arnericun Oil Company (ARAMCO),n and Boureslan v. AIUMCO,B which 
held that Title W could not apply extratemtorially (to national employers 

abroad)." Section 109 of the 1991 Act contains a "Protection of Extraterritorial 

Employment Amendment," supplementing the definition of "employees" under 

the Act "with respect to employment in a foreign country, such term indudes an 

individual w-ho is a atizen of the United State~."~ Hence the protection of Ti& 

W is extended to national employees working abroad for US employers. Section 

109(b) hirther prescribes which employers are exempt from the extratemtorial 

26p~b.t.~0.102-166,105 Stat- 1071 (1991). The following purposes are listed in the new 
Act as justification for the amendment: (1) to provide appropriate remedies for intentional 
discrimination and unlawful harassment in the workplace; (2) to codiZy the concepts of ''business 
necessity" and "job-related enunciated by the Supreme Court in Griggs v, Duk Paver Co. 401 US. 
424 (1971), and in the 0th- Supreme Court decisions prior to Wards Cme Packing Co. v. Afonio, 
490 US. 442 (1989); (3) to confirm statutory authority and provide sta tutory guidelines for the 
adjudication for the disparate impact sui& under Title VII of the Civil R i g h t s  Act of 1964 [citation 
omitted]; and (4) tu respond recent decisions of the Supreme Court by expandhg the scope of relmanf 
civil righfi sfafufes in order fo prouide adeqriate protection to vicfims of disrnmimfion [Emphasis 
added]. 

27 Supra no te 23. 

18499 US. 244,113 L Ed 2d 274 (1991), (on cmfiurari to the same court with EEOC); 
Boweslan was deaded in conjunction with the E EOC, id .. In these cases, the plairitifl Boureslan, a 
naturalized US citizen born in Lebanon, originally served as an engineer in Aramco Service 
Company (ASC), a subsidiary of ARAMCO, and was subsequently transferred to the ARAMCO 
office in Saudi Arabia, where he suffered continuous harassment from his supenor, induding 
raaal, religious and e t h i c  slurs, which haliy led to hiç terinination. Boureslan fïied a 
discrimination charge against ARAMCO with the Equal Employment Opportunity Commission 
(EEOC) and federal district court; they dismissed his claim and were affinned by the Fiftti 
Circuit. A single certrorari granted to both Boureshn and E EOC was intended to solve the 
common issue on the coverage of Title VIL 

"After reiease of the EEOC and B m e s h n  judgments, Senator Kennedy immediately 
urged the US Congress to overtum these deasions by adding provisions to the proposeci avii 
nghts law. For a brief legislative history of the 1991 amendment, see also J. R Franke & M. 
Whittaker, "The Extraterritoriality Issue: A Title VTI Case Study" (1992) 30 Am. Bus. L.J. 143, at 
p.167. 



application of Title W:' in effect codifying the foreign compulsion defense which 

has long been upheld by stare decisis; accordingly, an overseas national Company 

is exempt from the application of Title W if it c m  prove that complying with the 

national equal treatment regulation would violate the laws of the host country. 

The 1991 amendment also stipulates that a foreign enterprise, wholly-owned or 

controlled by its US parent Company, will be governed by Title VILa In summaxy,  

these new statutory provisions simply crystallized most of the judicial 

pronouncements on the extraterritorial application of national fair employment 

As already mentioned, there is only one express limitation on Title W's 

scope of application in the original 1964 Act. The "dien exemption provision" 

provides that "this title shall not apply to an employer with respect to the 

employment of an aliens outside of any state? Kt is generaily interpreted in 

such a way as to exdude only foreign workers perfonning th& service abroad - 
national employees working abroad are still covered. However, judicial authorities 

have refused to follow thiç interpretation for fear of causing strife between 

sovereignties. Hence, " [since there was not] any specific Ianguage in the Act 

reflecti.& [a] congressional intent to" extend its coverage extra territorially, the 
31 § 109(b) prov idd l t  shall not be unlaw&l under 5 703 or §f 704 for an employer (or a 

corporation controlled b y an employer), labour organization, employment agency or joint labour 
management committee controhg apprenticeship or other training or retraining (ùiduding 
on-the-job training programç) to Lake any action 0th- prohibited by such section, with 
respect to an ernployee in a workplace in a foreign country ifcornpliiznce mith such section would 
cause such employer (or such cotporatiun), such organizntion, suck ageticy, or sud2 cornmittee fo mklate 
the law of the fornngn country in which such workplace is located [emphasis addedL" id. 

32 According to § 109(c)(l), "if an employer controls a corporation whose place of 
incorporation is a foreign country, any practice prohibited by [the Act] engaged in by such 
corporation shai l  be presumed to be engaged in by such employer," id. 

33 The 1991 amendments reversed the following deüsions: EEOC v. At.nbuln Oit Co., supra 
no te 22; West Virginiiz Univ- Hosps., Inc v. Casey, 111 S.Ct. 1138 (1991); Loteance v. AT&T, 490 
U.S.900 (1989); Martin v. W1B, 490 U.S. 755 (1989); War& C m  Packing Co. v. Atonio, 490 US. 642 
(1989); Pnce Wuferhoue v. Hopkins, 490 US. 228 (1989). See &O, R S. Orleans, "Extraterritorid 
Employment Protection Amenciments of 1991: Congres Protects U.S. Citizens Who Work for 
U.S. Companies Abroad (1992) 16 Md. J.of Int'l L.& Trade 147- However, the amendments were 
not applied retrospectiveiy, and protected only against conduct occurrjng d e r  its enactment. See 
Section 109 (c), id. 

%.2 U.S.C.A. 5 20ûûe-1,s 702  



courts refused to infer it? Such a circumscription prevented foreseeable 

international disputes; however, national utizens employed outside the forum 

temtory who suffered disaimination were left with legal recouse only if provided 

by the Law of the host couritry, and national companies operating abroad were 

to tdy  immune from Titie W, creating penalty-free zones for national employers 

and resulting in unfair treahiient abroad? The aggressive extension made by the 

1991 amendment has filled this loophole and solved potential difficulties in 

determinhg exactly where national cabin crews or other flying personnel are 

working when they suffer discriminatory treatment in the course of their 

employment. Under the amendment, regardless of where the senrice base is 

located, employees of a national flag carrier are entitled to bring a charge of 

discrimination under Title W against their employers in US federal courts. This 

capacity is especially advantageous to those who work under even more 

complicated situations, such as pursuant to terms of a e w  exchange in certain 

airline alliance agreements, whereby the flying personnel of A flag carrier might 

work on flights offered by B flag carrier?' 

Can non-American employees hired by a US company's foreign subsidiaries 

invoke the protection of Title W against their US employers in a US court? Since 

the 1991 amendment conspicuously indicates in Section 109(a) that an employee 

covered by the statute is "[aln individual who is a citizen of the United States," 

foreign employees are expressly exduded. Furthermore, because the US Congress 

has clearly expressed its intent to expand the extraterritorial application of fair 

"EEOC, supra note 23, at 499 US. 261. See &O Bryant v. International School Semice, Inc. 
supra note 22. 

36 E.g., a US Company could easiiy transfer a fernale employee who asked for maternity 
leave to its foreign subsidary and then fire her without concem for Titie VII, and such unfkir 
practices are alleged to happen often in international airiine business, where mos t flight 
attendants are female and can be easily transferred to foreign bases owing to the speciai character 
of the transport industry. Furthermore, if a US female tlight attendant was semiaUy harassecl 
when working on a US flag carrier from Taipei to Tokyo, she might not have any le@ recouse 
for damages sustained, because there is no similar fair emplop-tent regulations either in Taiwan 
or Japan (Article 3 of the Japanese Labour Sfandard Imw, supra note 11, prohibits only 
discriminatory treatment in employment on the basis of nationality, religion, and soaal status). 

%ee also "US AirfBA Pact Faces New Fight" Av. Week 4 Space Tech. 1 Feb. 1993, at 
p.29. 7 



treatrnent legislation only to national empl~yees,~ very little disaetion is dowed 

for judicial interpretation. Accordingly, foreign subsidiaries of US airluies may, 

in employment relations, lawhilly discriminate against their foreign workers, 

no twiths tanding violations of f a h  emplo yment legisla tion in the hos t country. 

However, a grey area exists for those non-fixed foreign employees, such as cabin 

crew employees who regularly work on-board to and from the US, for it is 

undear whether the international fight which begins or terminates in the US 

would be conceived as "outside the United States;" no legislative interpretation 

is provided for the phrase "overseas employment." Following the prinaple in 

AirZine Pilot Association, InternationaI v. T A W  (which, dong with the Norfhwest 

series," also supports the EEOC phüosophy), only foreign employees whose place 

of employment is entirely outside US territory - mainly fixed employees, such as 

ground personnel hired in foreign termini - are exduded from coverage. The 

alien worker employed on national flights with territorial contacts within state 

territory is governed by national labor regulations. 

B. Foreign State Compulsion and Bona Fide Occupational Qualification Defence 

i.) ~ o r e b  Compulsion Defence 

Even these exhaterritond amendmenb do not guarantee equd treatment 

for ail national workers employed by US companies abroad. Before the enactment 

of the new Civil Righfs Act in 1991, judiual authorities had aheady deferred to 

foreign laws when the enforcement of local anti-discrimination regulations directly 

contravened foreign public policy . The foreign s tate compulsion defence and 

bona fide occupational qualification (hereinafter "BFOQ") were both recognized 

as effective defences which a national Company, and its with foreign subsidiaries, 

could employ to jus* any foreign discriminatory operatiow when charged 

with a violation of Title W. The 1991 amendments also admit the de facto vaüdity 

%e Congres document, S-Rep. No. 98467,98th Cong., 2nd Ses. 27-8 (1984), also R S. 
Orleans, supra note 32. 

'9748 F.2d 965 (5th Cir- 1984): for a detailed discussion of the judgment see Section 4.22 

of Chap ter 4. 
10 See Section 4.2.1 of Chapter 4. 



of these defences in exempting national employers abroad. It cornpliance with 

Title W would cause them to violate the laws of their host country, the 

discriminatory operations of national employers may be upheld?' 

Thus far, the foreign state compulsion defence has only been successfully 

raised in a few US labor law deusions concernhg the transnational context? 

However, since it has now been shtutorily acknowledged in the 1991 amendment, 

its application is expected to inaease? The conditions prescribed upon this 

defence by stare decisis prior to the amendment will likely prevail? first, the 

relevant foreign law must truly compel the employer's discriminatory activiw 

second, the foreign nation's interest in compelling such activity must override 

any competing local interests. However, if there is genuine govenunent action, 

the forum cannot go M e r  in measuring whether this compulsion violates either 

US or international law, because it is beyond the forum's authority to review the 

41 5 109(b), supra note 30. 

% e v d  courts have acknowledged, in theory, the applicability of the defence in an 
empIoyment Iaw context, e.g., in the judgment of Bryant v. Intmtional School S-ce, fnc., sztpra 
note 22; see also D. t W. Cohn, "Equai Employment Opportunity for American Abroad" (1987) 
62 N.Y.U.L.Rev. 1288, at p. 1313. 

O A definition of the foreign state compulsion defence is &O provided in the 
Restatement (Third) of Foreign Relation Law of the United States, vent. Dr& No. 6) (St- Paul- 
American Law Lnstitute Pubiishers, 1987), § 441 as: "1) Ln general, a state may not require a 
person a) to do an act in another shte that is prohibited by the Iaw of that state or by the Iaw of 
the state of which he is a national; or b) to refrain from doing an act in another state that is 
required by the law of that state or by the law of the state of which he is a national. 2) In general, 
a state may require a person of foreign nationality a) to do an act in that state even if it iç 
prohibited by the law of the state of which he is a national; or b) to refrain from doing an act in 
that state even if it is required by the law of the state of which he is a national." In the Reporters' 
No tes to this Section, only antitrust law cases were cited. See Reporters' Note at p. 344. Before 
the end of apartheid, US ai rhe companies might have been exempted from Titlet?I even if they 
had adopted discriminatory treatment against colored flight attendants or sales managers on 
their South African trunkiine or sales offices. The possibiüty had long been raised by the draft 
Labozrr Standnrd Act (KR 3231,98th Cong. 1st Sess. 1983) which been introduced by the US 
Congres to require American companies operating in South Africa to adhere to fair Iabour 
standards. See &O B. J. F. Clark, Note, "United States Labour Practices in South Africa: W i  A 
Mandatory Fair Employment Code Succeed Where Sullivan Principles Have Failed?" (1984) 7 
Fordham Int'I L. J. 358, at 360. 

44 See M. A. Warner Jr.,"Comments: Stranger in a Strange Land: Foreign Cornpuision and 
the Extraterritorial Application of United States Employment Law" (1990) 11 Nw. J-Int'l L.& Bus. 

371, at p.375-9. 



Before this "codification," the foreign compulsion defence was supposedly 

unavailable to the employer who located subsidiaries in a country which he 

knew would require a violation of US laws? Thus, if a US aVhe Company 

acknowledges that any personnel of Jewish origin would be subject to 

&crimination in a Moslem country, and nonetheless hires a Jewish sales manager 

for its subsidiary office in such a place, then the employer could not invoke the 

foreign compulsion defense in US courts against Titie W.'' The 1991 amendment 

does not expressly prescribe this Limitation - which restricts employers from 

terminahg employees through relocation to a hostile host country and hence 

from abusing this defence; but this peril and others could be eliminated under 

the abstract language provided in 5 109(b). 

ii.) Bona Fide Occupational Qualification Defence 

The BFOQ also acts a major statutory exemption to the extratemtorial 

application of Title Wu whidi is considered necessq for daily business operation. 

Notwithstanding that in many domestic cases concerning the discriminatory 

treatment of fight attendants, the BFOQ has been successfully used by airlines as 

a powerful barricade against charges of dis~rimination~~ legislative history and 

16 See Restaternent (Third), supra note 43,s 441: "fdlenial of opportunity for new 
arrangements wouid probably not ..&ive rise to the foreign compulsion defense]," citing United 
States v. First Nafioml City Bank, 396 F.2d 897 (2nd Cir. 1968); P. Vogelenzang, Note, "Foreign 
Sovereign Compulsion in Arnerican Antitrust Law" (1980) 33 Stan. L. Rev. 131, at 147 (defense 
unavailable to companies establiçhing business in foreign country laiowing that govemment wiil 
compel behaviour contrary to ...CU S.] laws) and D. L. W. Cohn, supra no te 42, at p. 1315. 

47 See Abram v. Baylor, supra note 22 

?ifle W permits an employer to dixriminate on the basis of religion, sex, or national 
origin in those certain instances where the above eiement is part of a "bona fide occupational 
qualification (BFOQ)" which is reasonably necessary to the normal operation of that par t idar  
business or enterprise. See 5 42 US-C. Section 2000e-2(e)(l) (1982). 

49See Dia v. Pm Arn&an World Aimays 442 F2d 385,Sth Cir.197l certdenied, 404 
U.S.950 (1971). The Fifth Circuit Court decided that the use of strictly female figf\t attendants for 
business convenience or based on the customers' preference couid not justify the BFOQ defence. 
Aide  from this monumental case, see also Levin v. Delta Air Lines, Inc. 730 Fdd 994 (5th Cir.19û4). 
In Levin, the Fifth Circuit Court held that the airiine's discriminatory poiicy of removing pregnant 
flight attendants from flight duty as soon as their pregnancy was discovered was justified by 



the guidelines of the Equal Employment Oppominity Commission (EEOC) both 

indicate that the BFOQ is interpreted "very narrowly" as a "very Lunited 

exception."50 As in the context of conflict of Iabor laws, the BFOQ operates only 

when a host country's laws requires the contravention of US anti-discrimination 

statu te^.^' Potential BFOQs, like the foreign customer preferenceR or other 

subjective reasons, do not belong to the conflict of laws regime. 

The landmark case in international air transport on the BFOQ is Kon v. 

Dynalecfron CorporationrS where a US employer required all its helicopter pilots 

flying over the holy area of Mecca, Saudi Arabia to convert to the Moslem religion 

as a condition of employment, because any non-Moslem caught e n t e ~ g  into this 

area would be beheaded under Saudi Arabian law. The plaintiff refused to 

convert and aiieged that the requirement violated Title W, but the federal court 

decided that under such a situation, the requirernent of converting to the Moslem 

religion was a valid BFOQ warranthg the employer's religious discrimination; 

the requirement was not merely a preference for specific job performance, but 

protected the safety of the employee, since the employer envisaged that any 
non-Moslems pïiots wodd be unable to perform the flight safely? 
business iecessity and was a BFOQ; and also Condit v. United Airlines, Inc 558 F2d 1176 (4th 
Cir. 1977). 

50 See Weeks v. Southem Bell Tel 6 Tel. Co., 408 F2d 228 (5th Cir), at 232 & case note 3. 
Aiso, 29 C.F.R Çection 16042(a) (1987). 

51 The "host country Iaw" does not necessary represent the mutable, statutory-based form 
of regulations. For example, the Iaw in Saudi Arabia (as in Kern, see i n f i  note) is based on the 
words of God as given in the Qur'an, promdgated by the prophets, and with supplemental 
regulations supplied by the King and his ministers, which is generaliy enforced by custom as 
much as b y Goverrunent. See H. C. Swanson, 'United States Corporations Operating in Saudi 
Arabia and Laws Affecting Discrimination in Employment: Which Law S h d  Prevail?" (1985) 8 
Loy. L. A. Int'l & Comp. L, J. 135, at p.143-4. 

"see e.g. Fermander v. Wyin O11 Co., 653 F2d 1273 (9 th Cir. 1981). The judgment stated 
that the mere fact that it was an international case did not distinguish it from domestic cases, for 
the foreign customers' preference would not justify the use of BFOQ defence. 

=577 F.Supp.1196 (N-D-T'ex-1983) u f d  mem. 746 F2d 810 (5th Cir.1984). 
51 One comrnentator thought that the district court erred in invoking the BFOQ defense in 

K m ,  for the relevant reiigion (Moslem) does not detennine the capaaty of an individual to fly a 
helicop ter. In other words, the focus of this case was a foreign compulsion defense, rather than a 
BFOQ dispute. See D. L. W. Cohn, supra note 42, at 1309. 



Similar employment requirements in the international airhe industry would 

be relatively rare, for few countries have such rigorous religious regulations 

concerning pilots or flight attendants on-board foreign aircraft. Yet it would not 

be impossible for a US sales manager or other employees to be based in countries 

with similar requirements, such as those which prescribe inequitable treatment 

toward female employees,55 affecting job promotion and arousing equal treatment 

and BFOQ disputes. 

5-13 Application to Employees of Foreign Airlines 

Like all employees hired by foreign airlines who have a fixed base in the 

US,' employees of foreign or US nationality working on a foreign fight operating 

to and from the territorial jurisdiction of the US should nevertheless be protected 

under Title VII, by analogy with the decision in T A M  on the scope of the RLA. 

Since the adoption of the 1991 amendment, even US nationals employed 

abroad by foreign corporations which are "controlled" by their US parent or 

parher companies are covered under Title W, substantially expanding the scope 

of prot&ion for employees." The amendment allows the court to refer to 

various elements, such as "the interrelation of operations [between the employer 

and other company], the common management, the centralized control of labor 

relations, and the common ownership or financial control of the employer and 

the corporation," in deciding whether the foreign company which discriminates 

is "substantially controlled" by the national company and whether the latter 

?In the 1979 decree of the Shari'a, women cannot travel alone, work with men or with 
non-Muslim foreigners, dress immodestly, etc.: see H. C. Swanson, srrpra note 51, at p.145-6. 

56Due to the definition of the term "employer" under Title VD[, which does not preclude 
foreign subsidaries from operating business within US territory: see infa, %on 5.1.4.A of this 
Chapter. See also,eg, Krmanugh v. MM Royal Dutch Airlines, 566 FSupp. 242 (N.D-Ill. 1983) 
('XLM ... is an agency of the Kingdom of the Netherlands and ... its activities are closely 
regdated by the federal government and the State of Illinois. In the context of Section 1983 (of the 
Civil Rights Act), ... the term "state" is not intended to indude foreign government; it dearly is a 
reference to a state of the United States." in 245-6.) 

57 Supra note 39. 
58 Supra note 30. 



s h d  be held Liable for this discrimination? The same provision was inserted as 

a supplement to the ADEA subsequent to its 1984 amendments.M 

Because each of these four elements are in fact crystallizatiom of the common 

law rules of agencypl the relevant jurisprudence provides an abundant source of 

interpretation for their application to complicated ventures like the international 

airLine industry. According to judicial precedent, each of these elements must be 

"indicative of interrelation" to hold a US company responsible for the 

discriminatory acts of foreign employers:" "the presence of any single factor ... is 
not  conclusive."^ However, it is not necessary for ail four criteria to be present 

in every casema If there is strong evidence of common control ove= labor- 

management policy," or if the national company and the foreign employer are 

"highly integrated with respect to ownership and ope ration^,"^^ then they may 

be considered together as a single employer. Furthermore, the national controller 

need not have "total control or ultimate authority over the foreign employer's 

hiring de ci si on^.'^' If the national controlIerfs participation is suffiuent and 

necessary for the employrnent process as a whole," then it will be liable for the 

disuiminatory practices exercised by its foreign subsidiaries. 

~ & c e  no aviation case serves as a reference, a hypothetical scenario might 

61 See e-g., Lamm v. NCR Corp., supra note 22, at 105-7, Armbnister v. Quinn, 711 F2d 1332 
(6th Cir. 1983) at 1335-9, NLRB v. Borg Warner Corp., 663 F. 2d 666 (6th Cir-), cert. denied, 457 
U.S.1105,102 S.Ct. 2903,73 L.Ed.2d 1313 (19g2). 

62 Sheeran v. American Commercial Lines, 683 F2d 970 (6th Cir. 1982), at 978. 
63 krvrw, v. NCR Corp., supra note 22, a t 106. 

ald. 
65 Sheeran v. A m e d n  Commercial Lines, supra note 61.  

v. Gold Kist, Inc, 514 FSupp. 7îî (NDAia, 1981). at 726, a f d ,  664 F2d 295 (11th 
Cir. 1982). 

67 Rioas v. Sfate Board for Cornmunity Colleges and Occzrpational Edttcafion, 517 F.Supp. 467 
@.Colo. 1981), at 470. 

68 Id. 



help to illustrate how these provisions might apply-  For example, suppose that 

a US flag carrier A has invested about $196 d o n  in flag carrier C in return for 

a 33.3% share of its equity. This pact might indude a twenty-year agreement for 

an airline management and data-processing service provided through R Under 

this joint-operation agreement, A provides C with several instrumentalities, 

including certain international stations and training in passenger s e ~ c e  outside 

the temtory of state C. If implemented, however, the agreement will result the 

lay-off of 1200 to 1300 of Cs employee because the management policy of A 

requires fewer employees to be hired. 

Under this hypothetical pact, could a US national who works abroad for C 

bring an action in US courts agaiwt A under Title W for his termination, alleging 

that the latter is the "con&olIerf' of C? Under the joint venture, the ownership 

(33.3% versus 66.7%) and operation (A provides several key instruments of 

operational management, including managerial staff) of A and C are highly 

integrated. Suppose mer that A is equally expected to participate in the daily 

management of Cf in such areas as crew training; in controlling the labor- 

management policy of the latter Company, A could easily be considered to share 

an "int&corporate relationship" with its new partner even if it has dedared that 

it has no intention of or interest in con&olling Cf and even if C continues to make 

independent decisions with respect to pricing, scheduling, and route operation. 

5.1.4 Conflicts of Treaties of Friendship, Commerce, 
and Navigation (FCN Treaties) and Title W 

A. Introduction 

The definition of the terrn "employer" under Title W prescribes only that it 

is a "[plerson engaged in an industry affecting commerce who has fifteen or 

more employees for each working day in each of twenty or more calendar weeks 

in the current or proceeding calendar year."m Two exceptions expressly provided 

69The following example is based on the intemational consortium deal factuaüy 
projected by AMR and Canadian Airline in 1993: see "AMR, Canadian Strike W i i n  Deai" 
Av-Week & Space Tech.(4 Jm1993) 29. 

'042 U.S.C 5 2000e-2@), et seq . 



in thiç definition are the US government (iriduding corporations which are wholly- 

owned by the US government) and aboriginal hibes within its temtory." An 

"employer" would, therefore, entail a foreign subsidiary within the US. Since 

most foreign (legal) penons operate businesses in the US on the basis of an FCN 

Treaty, conflicts may mise from discrepancies between the pnvileges offered 

under this FCN Treaty and the host country's fair employment regulatio~. 

FCN Treaties are enacted principally to promote and secure foreign 

inves-t within the signatory's temtories by eliminating certain domestic le@ 

bamers? Under this speaal scheme, a foreign investor generdy conhok its 

enterprises on the territory of the host country without interference. Since the 

right of either paay's employers to hire their own nationals in high-level positions 

is conceived to be vital to the success of their investrnents, parties to FCN Treaties 

are apt to incorporate clauses permitting their respective companies to engage 

executive or other key personnel "of their choice." Naturally, mutual consent on 

this issue may not always be reached when there are significant differences between 

the parties with respect to economic development or legal culture? 

The employer-choice provision is generally drafted in this way:" 

"ld, 5 2OOûe-2(b)(l). 
7' 'Tfhe contents of each FCN Treaty mi@ Vary in detail owing to different diplornatic 

considerations, nor doesit necesçarily carry the name of FCN Treaty. However, the basic content 
of this kind of treaty remains similx pennitting the nationals of either party to enter the 
temtories of the other party to carry on hade and engage in activities related to their investment, 
granting the right of nationals of either party to travel freeiy within either party's territories and 
guarantee fair treatment and safety, furthemore, protectuig the property of the nationals of 
either party, efc. Generally, the FCN Treaty is forrnulated to cope with mutual economic 
intercourse and investment needs. See also H. Waiker, 'Treaties for the Encouragement and 
Protection of Foreign Investment: Present United States Practice" (1956) 5 Am- J. Comp. L. 229 at 

p.230-1. 

%ee, eg. Treaty of Arnity & Econornic Relations, May 29,1966, United States-Thailand, 
19 U.S.T. 5843, T.1.A-S. No.6540 (Article IV of the Treaty provides that: "[c]ompanies ... of either 
Party shaii be permitted, in accordance wifh the qplicable h s ,  to engage, within the territories of 
the other Party, accountants or other technical experts, executive personriel, attorneys, agents and 
0th- speaalists of their choice [emphasis added]," which posts stricter limitations on the Parties' 
freedom of choice.) 

"Artide ViII(1) of the Treav of Friendship, Commerce and Navigation, November 7, 
2957, the United States-Republic of Korea, 8 U.S-T. 2217, T.1.A.S- No.3947. Similar articles exist in 
FCN Treaties between the US and many other countries: see, e.g.,Treaty of Friendship, Commerce 
and Navigation, April2,1953 United States-Japan, 4 U.S.T. 2063, T.I.A.S. No.2863; Treaty of 



Nation* and companies of either Party shall be permitted to engage, within the 

territories of the other Party, accountants and other technicai experts, executive 

personnel, attorneys, agents and other specialists of tMr own choice- b p h a s i s  added] 

This provision, which grants foreign investors unfettered disaetion in Filling 

certain positions at the professional and executive level, aeates the possibility 

that the host counby's ana-discrimination laws will be contravened. As there 

are over two dozen similar commercial treaties existing between the US and 

other c o ~ n t n e s , ~  and as most of the foreign international airLine industries 

operating to and £rom the US are inevitably covered by FCN Treatiesp such 

conflict issues inevitably arise in international airline labor Law. 

B. Judicial practice 

Foreign employers doing business in a host country are not necessarily 

immune from its local regdations on equd treatment at work. ImmUNties are 

subject to judicial interpretation of the relevant laws and international treaties, 

i.e., FCN Treaties and ATAS? In Lamm v. NCR Corp.," the federal district court 
Friendship, Commerce and Navigation, August 3,1951 United States-Greece, 5 U.S.T. 550, 
T.I.A.S. No.3057; Treaty of Friendship, Commerce and Navigation, October 29,1954, United 
States-Federal Republic of Germany, 7 U.S.T.1839, T-LAS. No.3593; Treaty of Friendship, 
Commerce and Navigation, Mar& 27,1956, United States-The Netherlands, 8 US.T. 2043, T.1A.S. 
No.3942, etc. 

75 For an updated list of the FCN Treaties signed by the US, see e-g., 1 LL-M.. 92,94 (1962) 

See, e-g., Artide VII of the Treaty of Friendship, Commerce and Navigation, November 
7,1957, the United States-Republic of Korea . supra note 74, which permits nationals and 
companies of either signatory to engage in di types of commercial, industrial, finanaai and other 
activities for gain within the territories of the other signatory, and consequently, to establish and 
maintain branches, agenaes, offices, factories and O ther establishment appropriate to the conduct 
of their business therein. This is the basic legai infrastructure for foreign international airiines 
operating their business in the US. Similar clauses might be indudeci in the Air Transport 
Agreement, if there exists no FCN Treaty, or if the FCN Treaty is not an exclusive instrument 
regdahg the related matters. See infia, Section 5.1.4. B of thiç Chapter. 

According to Artide 7 of the Chicago Convention of 1944, ICA0 Doc 73ûû/6, 
signatories s h d  have the right to refuse permission to the aircraft of other states to operate 
within its territones, and shaii undertake not to enter into any arrangement to grant any 
exdusive privilege of operating within its territories to any state. Except in several 
Commonwealth countries (see, B. Cheng, The LpUt of h f & ? ? ? u h ' O ~ ~  Air Trampmf, (London: Steven 
& Sons, 1962) at p.341-7), this cabotage right to perform air carriage from one point in the 
territory of a state to another point in the same state is reserved currently in bilateral air transport 
agreements by most of the States in the world, see CAB: PeLition of Qantas Empire Aimap, Ltd-jür 
inferpretatiue nde (Dodcet No. 9240, April6,1959), Order E-137i0, p.1-18. Such a limitation makes 
the definition of operating "within [the territories 04 the United States' by foreign airlines" a little 



followed the Launfzen senes, holding that in the absence of strong legislative 

intent, federal labor laws regulating the master-servant relation do not apply to 

foreign employers? However, this decision was intended to resolve the dispute 

between a national worker and a foreign employer operating entirely abroad, 

and therefore it may not affect those workers who have territorial contacts with 

the locus fori 

The landmark case of Sumitomo Shoji America, Inc V- Auagliano (hereinafter 

" S ~ r n i t o r n o " ) ~  delineates the margin of imniunity fiom Titie W which is offered 

by FCN Treaties to foreign ernployers within US territory. The basic d e s  

estabLished in Sumiforno have generally been followed or ret-iewed b y subsequent 

related aviation cases. 

In Sumitomo, the defendant-appellant Sumitomo, a subsidiary whoily owned 

by a Japanese trading corporation, Sumitomo Shoji Kaisha Ltd., was a corporation 

organized under New York State law. Sumitomo was accused by its female US 

employees of violating Title W due to its policy of filling ewecutive, managerial, 

and sales positions with Japanese male workers only. The Japanese employer 

counterdaimed that Artide W(1) of the FCN Treaty between the US and Japan 

provides a Japanese corporation with the unconditional rîght to hire only Japanese 

citizens for certain  position^.^' However, the court was not moved by ttUs defence? 
obscure, yet following the above-mentioned TACA pnnciple, this should not be limited as only 
referring to ground ernployees based in the host country. In recent alliance negotiationç between 
USAir and British Airways, if both the US and U.K. governments codd consummate a deai on 
the liberalization of domestic market, British Airways might operate tlights "within the US" 
under the code-sharing project, notwithstanding that some techriical details may be added, such 
as figh t colours. See, 'VSSe t Litmus Test for Foreign Investrnent" Av. Week & Space Tech. (4 
Jan. 1993) 30. After this semi- "Open Sky" policy is adopted, empioyees wiii certainly include 
flight attendants who work on-board foreign aircrafts to and from the host country. 

%e judgment cited Bens v.Cotnpaniz Nnoina Hiàalgo S.A. 353 US.138 (1957), iuuritzen 
v. Lursen,34!5 U.S. 571 (1953) and McCulloch v. Sociedad Nacional de Marineros de Honduras 372 
U.S.10 (1963) as sfare decisis, but in this case the issue of whether national labour law codd be 
applied extraterritorialiy to foreign corporations was, as a matter of fact, not the major focus of 
the dispute. Hence this judgment will be of only marginal importance. 

"Artide VïE(1) of the FCN Treaty behveen the United States and Japan provides that 
"companies of either Party shaii be permitted fo engage, within the tenifonés of fhe ofher Party, 
accountants and other technical experts, executive persomel, attorneys, agents and other 



It considered that the primary purpose of Article Vm of the US-Japan FCN 

Treav was "intended to exempt companies operating abroad bom local legisiation 

restricting the employment of nonatizens,"" but not to give Japanese corporations 

within the host country a "licence to violate American laws prohibiting 

disaimination in employment;'* thus, the prerogative in the FCN Treaty could 

not immunize a foreign employer from local requirements on equal treatment at 

work, though Sumitomo was still entitled to certain preferences in appointhg 

workers under the BFOQ exception to Title W.= 
This judgment of the Second Circuit directly contradicts the precedent 

established by the Fifth Circuit in Spiess v. C. ltoh 6 Co. (America), I ~ C . , ~ ~  which 
held that Article VDI of the US-Japan FCN Treaty grants Japanese companies full 

discretion in deciding which executives and tedinicians shall manage their 

investments in the host country without regard to the host country's equal 

employment lawstV ie., Title M or other fair employment laws. A certioran was 

therefore granted by the Federal Supreme Court to resolve the conflict. In its 

judgment, the Supreme Court did not attempt to draw a borderline between Title 

M and Article VIII of the USJapan FCN Treaty; on the contrasr, it avoided the 

dilemma and conduded that since Sumitomo is a US corporation, although wholly- 

owned by a Japanese Company, it is not covered by Artide VIII of the US-Japan 

FCN Treaty and m u t  observe local labor regulations, induding Title W. 

Legal effects indirectly ueated by this judgment will seriously affect 

subseauent iudiâal decisions on the conflict between Title VII and FCN Treaties. 
specialiçts of their choice [emphasis added]." See Treaty of Friendship, Commerce and 
Navigation, Aprii 2,1953 United States-Japan (hereinafter ated as fhe FCN Treaty of US-Japan), 
supra note 73. 

a~orgliano v. Sumitomo Shoji h m - a ,  Inc, 638 Fdd at 5556. 
g3 Id, at 559. 

"~d., at 558. 

"0x1 the BFOQ, see supra, Section 5.1.2B of this Chapter. 

86643 F.2d 353 (5th Cir.1981). Itoh is &O a Japanese subsidiary established in New York; 
Itoh's US employees brought a dass action under Title VII, aiieging its managerial promotions 
and other benefits were available only to Japanese ernployees, constituting discrimination based 
on national origin. 

s'Id., at 361. 



First the subsidiaries of foreign companies which are incorporated under the 

laws of a host cowtry can no longer invoke privileges under FCN Treaties because 

they are conceived to be no different fiom local companies. Therefore, if a 

foreign Japanese airline sets up a subsidiary to promote its sales service according 

to New York laws, the latter becomes a local company subject to the requirements 

of Title W. Moreover, the court held that the sole purpose of the FCN Treaty 

was to give corporations from each signatory country a legal statu in the territory 

of the other, thereby allowing them to condud business in that other country on 

a "comparable basis" with domestic h s r M  rather than to give "foreign 

corporations" rights which do not exist for domestic c~mpanies.~~ In other words, 

even if the Japanese airline's New York brandi remained a Japanese (foreign) 

corporation, its managerial policy for filling certain positions cannot violate Title 

VII due to this "national treatxnent" 

A new dilemma was created by the Supreme Court in Sumitomo: if its reçtnctive 

construction of Article W(l) of the US-Japan FCN Treaty is correct - 
notwithstanding that it is based on the drafting history or the rationale provided 

in the Guidelines for Activities of Multinationals by the Organization for Economic 

~orpor&on and Development (hereinafter "OECD Guidelines"), whidi are 

endorsed by the US govemmenfl- what is the real fuction of a provision like 
88 Supra note SO, at 186. 
69 Id. at 188. 

W'~ational treatment," which is defhed in Article XMI(1) of the FCN Treaty of US 
Japan, refers to the treatment accorded within the territories of a Party upon terms no l e s  
favourable than the treatment accorded therein, in Lke situations, to nation&, companies, 
products, vesselç or other objects, as the case may be, of such Party. %me reviewers have argued 
that the Supreme Court judgment left a Ioophole as to whether a branch operation of a Japanese 
company operating in the US could successfully assert the privilege in the employer choice 
provision on the FCN Treaty of US-Japan as a defence to Titie VII, which seems to neglect that the 
analysis on national treatment in the judgment was refening to the Japanese brandi operating 
within the US. See M. Orebic, 'Tapanese Companies on United States Soil: Treaty Privileges vs. 
Title VU Restraints" (1986) 9 Hastings M l &  Comp. L- Rev. 377 at 379-80. 

"~ection 4 of the Title 8'Employment and Industrial Relations" in "Guidelines for 
Multinational Enterprises" provides that "[an enterprise should] observe standards of 
employment and industrial relations not les  favorable than those obsemed by comparable 
emp!oyers in the host country." A full text of the OECD Guidelines can be found in R Blanpain, 
The OECD Guideline for Mulhnational Enterprkes and Iaboitr Relations 1976-1979 - Expenènce and 
Rmiew (Deventer: Kluwer, 1979) at p.279. See also B. 1. Mellits, Note, 'The Rights of a Foreign 



Article W(1) of the USJapan FCN Treaty if employers cannot assign persons to 

key positions "of their own choice?" It seems that if foreign employers are only 

entitled to do so under the BFOQ exception, which offers relatively lirnited 

preference intere~ts,~' it would be unnecessary for the State Parties to supplement 

their agreements with provisions like Article VIII(1). Further, since Sumitorno 

deals solely with foreign subsidiaries incorporated under local laws, foreign 

investors may be induced to retain pure foreign companies and thereby escape 

local labor regulations; the tas k of delinea ting the scope of privileges regarding 

labor-management policies adopted by foreign employers under FCN Treaties, 

then, will eventuaiiy be inescapable for judicial authorities. 

Wickes v. Olympics Aimays (hereinafter " W i ~ k e s " ) ~  was the first case to deal 

directly with the confLict between an FCN Treaty and domestic fair employment 

laws in the international air transport industry. In Wickes, a US employee working 

as a district sales manager for Olympic Airways in Michigan, dleged that his 

termination by the Greek-owned airliner cowtituted a violation of Michigan's 

civil rights laws prohibiting discrimination in employment on the bas& of age 

and national origin. The court held that Michigan's Civil Rights Act does not 

preclude the foreign employer fiom exercising its privilege under the USGreece 

FCN Treaty to prefer its own citizens for managerial and technical positions,% 

but this prerogative falls short of granting exdusive immunity from local labor 

laws in general, as counterdaimed by the foreigr, airline Company - the foreign 

employer has no right to discriminate against or among non-Greek citizens, hired 

for positions "not covered" by the FCN Treaty, on the basis of sex, national 
Corporation and Its Subsidary under Title VII of the Civil Rights Act of 1964 and Treaties of 
Friendship, Commerce and Navigation" (1983) 17 Geo. Wash. J. Int'l L. & Econ- 607 at 635. 

? l e  BFOQ defense has long been held in the Equal Employment Commission and the 
courts to constitute an extrernely narrow exception to Titie W. See also Dothard V. R a w l i m ,  433 
U.S. 321 (1977) at 334, and suprn note 85. 

gclhe Government of Greece and the US reached the FCN Treaty on 1951, Article W(4) 
of which provides: " Nationals and companies of either party s h d  be permitted fo engage, within 
the territories of the other Party, accounfants nnd ofher fechnicnl experts, executnie personnel, 
attorneys, agenfs and other emplayees of their choice among those legally in the country and eligible to 
work [ernphasis added]." See Treaty of Friendship, Commerce and Navigation, Aug.3 & Dec26, 
1951, United States-Greece ( hereinafter cited as FCN Treaty of U S r e e c e ) ,  supra note 74. 



origin, or any other factors prohibited by Michigan law? though it does have "a 

narrow privilege to discriminate" for positions which are covered by the TreatyP6 

ui Wickes, the employer was a foreign corporation owned by a foreign 

govemment, rather than a local subsidiary, which gave the court an opportunity 

to fill the gap from Sumitomo. Interpreting the phrase "of their choice" in the 

FCN Treaty to sig* "the intent of both the United States and Greece to give the 

other's companies the freedom to fil1 designated critical positions wifhozct 

interféren~e,"~ the court held that the foreign flag carrier enjoys the freedom to 

favor its own foreign citizens for key positions listed in the FCN Treaty, without 

violating local equal employment regulations, because this policy may help to 

ensure the company's operational success in the host country. Accordingly, 

Olympic Airways would still be subject to the Title W daim if the foreign airliner 

discriminated against employees for positions other than those listed in the Treaty, 

such as fiight attendants or other ground personnel, who are hired to work for 

%e appücable Elliott Larsen Ciml Righfs Act of 1976 of Michigan State in this case is the 

state implementation of the federal Civil fighfs Act of 1964. 
% Szlpra note 93, at 368-9. 
97 Id. at 367 [ernphasis addedl. The court ated H. J. Steiner & D. F- Vagts, Transnational 

Legal Problems, (MneoIa: The Foundation Press, 1%8) at pp.37-8 . Some reviewers have 
emphasized that the Wickes decision hinged on the phrase "regardless of nationalitf' in Article 
XII of the FCN Treaty of US-Greece ("[c)ompanies shall be permitted to engage, on a temporary 
basis, accountants and other technical experts, regardlas ofnnfionality and regardless to the extent 
they may possess the qualifications required by applicable laws for the exercise of their duties 
within the territory of such O ther Party, for the par t idar  purpose of making exarninations, 
audits and technical investigations for the exdusive account of their employerç in connection 
with the planning and operation of enterprises controlled by the latter or in which they have a 
finanual interest within such territories [emphasis added]"), which was intended to restrict the 
employer choice provision and lirnit its application to percentile legislation. See, G. D. Sdver, 
"Friendship, Commerce and Navigation Treaties and United States Discrimination Law: The 
Right of Branches of Foreign Companies to Hire Executives 'of Their Choice"' (1989) 57 Fordham 
L. Rev. 765 at 779. This is a false interpretation of Article MT, for the latter part of this Article was 
drafted to d o w  the Signatories to hire only accoun~kats and other technical experts for 
temporary and technical purpose, without interference from the qualification requirements of the 
host country's reguiationç, so as to accelerate the initial operation of the enterprise- Hence, the 
foreign companies are free to choose these spechlisk without regard to their nationalities and 
local qualifications. The phrase "regardless of nationality," in fact, has no logical connection with 
whether the local equal empIoyment law would appfy. Therefore, although the FCN Treaty of 
US-Japan does not contain this phrase, there should not be any divergence in constructing the 
employer preference provision. 



the airline's US branch. 

The Wicks reasoning contains its own flaws. Following Surnitornu, the 

judgement noted that the employer choice provision in FCN Treaties is intended 

only to ensure the parties a right to consider their own nation& in hiring for 

certain important positions,* though the court neglected the existence of a dear 

divergence between the phrases appearing in the respective USJapan and US- 

Greece FCN Treaties; the former provides that "companies of either Party shaii 

be permitted to engage ... accountants and other technical experts, executive 

personriel, attorneys, agents and uthm specialists of their choice,"* whereas the 

USGreece Treaty contemplates prima facie wider categories: "companies of either 

Party shail be permitted to engage ... accountants and other technical experts, 

execu tive personnel, attorneys, agents and other employees of their ~hoice.'''~ It 

seems that the argument made by the Greek airline - that its employment 

prerogatives are unconditional - is more sound, because it is nearly impossible 

to determine which position is "covered by the Treaty" if no dear meaning is 

expressed for the words "and other employees." The latter phrase might refer to 

any employees other than those who are expressly listed.'" 

~evertheless, the Wichs mode1 does not guarantee protection from 

discrimination to employees of foreign airlines operating to and from the locus 

fun', for when the flag carrier is mostly owned or controlIed by foreign govemments, 

the adoption of a discriminatory employment policy might not be within the 

managerial discretion of the airliner itself, but under the ordinance or direction of 

the govemment ownerio2 and the above-mentioned foreign state compulsion 
98 See also G. D. Way, "Japanese Employer and Title VII: Surniforno SIroji A-ca, Inc. v. 

Avagliano" (1983) 15 N. Y. U. J. Int'l L. & Pol. 653, at p. 694. 

" Artide W(1) of the FCN Treaty of USJapan, nrpm note 74 [emphasis added]. 

lmA.rtide XiI of the FCN Treaty of USGreece, mpra note 74 [emphasis added]. 
101 This was dso seen in note 7 of the Sumitorno judgment, supra note 80, at 182, in which 

the F e d d  Supreme Court cited Artide MI of the FCN Treaty of US-Greece ( "and other 
employees of their choice ....") as an example of treaties "[c]ontainuig even more broad language 
[than that of USJapan]." 

1 %ee cg., South Apcan Aimays v. New York State Division ofHuman Righfs 315 N.YS2d 
651,64 Miçc.2d 707 (N,Y.Ct.,l970). In this case, South Afrïcan Airways (hereinafter "SAA") was 
accused by the New York State Attorney Generai of violatirtg human rights law (Executive Law, 



defence could then be used to escape local regdations 

The language of Wickes also helps to darify the coverage of local equal 
employment regdations over the foreign employee working for a foreign company 

in the host country; the Sixth Circuit held that the Greek flag carrier has no right 

to "disaiminate against or arnong non-Greek cïtizens it hires," where the phrase 

"non-Greek citizens" encompasses US citizens and other &en employees from 

third-party counhies. Codd the Greek employer therefore lawfully discriminate 

against Greek employees imported to work in its US subsidiaries? The answer 

must be negative, for according to a strict interpretation of the US-Greece FCN 

Treaty, foreign corporations are only authorized to "favor their own Qtizens for 

.. . positions with the company," not to disaïminate against their own citizens on 

the basis of race, sex, etc. 

In MacNamara v. Korean Airlines (hereinafter "Ma~Narnara"),'~ the foreign 

airline disdiarged six local managers from its US branches and replaced them 

with four citizens of its own country. The discharged US employees brought an 

action against the foreign employer, alleging that their termination was based on 

national origin and age, thereby violaüng Title W, ADEA, and the Employmmt 

~etirernënt Income Security Act of 1974. The motion was disrnissed in the federal 

district c o ~ r t , ' ~  but was later reversed on appeal to the Third Circuit, and the 

appeal deusion was eventudy confirmed by the Federal Supreme Courtlos 

The phrase "of their choice" in the USKorea FCN Treaty was once again 

the focus of the dispute." The Third Circuit noted that the purpose of an employer 
Section 296(e), subd2 ) with respect to public accommodations, for the SAA refused to carry a 
passager who had not been granted a visa to the Republic of South Africa. The Supreme Court 
of New York County rendered that the denial of visas was not within the power of carrier but 
rather was vested in counsel of South Africa, hence the air carrier was not a party to the taad 
discrimination Though the case does not concern a labour law daim, it reveals some prospective 
restraints which might exist in the action brought against foreign airlines for disaimùiation in 

104 MacNamara v. Korean Air Lines, 45 Fair ErnpLCas.(BNA) 384 (E.D.Pa.1987). 

' es~ac~amara,  cerf. denied, 110 S.Ct. 349 (1989). 

1D6"[~]ompanies of either Party shail be permitted to engage, within the territories of the 
other Party, accountants and other technical experts, executive personnel, attorneys, agents and 
other speaalisû of fheir choice [emphaçis added]." See Artide Vm of the FCN Treaty of USKorea, 



choice dause in the FCN Treaty is to "assure foreign corporations that they may 

have their business in the host country managed by their own nationals if they so 

desire,"lm not to ensure that they can make employment deasions entirely free 

from the statutory prescriptions of the host country. Therefore, the foreign airher 

may not choose its own citizen as a company executive for its US branch without 

being subjected to judiaal review of its motives by local authonties? Such a 

proposition effects an even stricter interpretation of the national treatment principle 

adopted in Sumitorno, which considered that the purpose of the employer preference 

provision in the FCN Treaty was not to give foreign corporations rights which 

are unavailable to domestic companies, but rather to guarantee them the 

opportunity to conduct business on an equal basis with local companies without 

suffering discrimination based on nationaliiy. In MacNamra, the employer 

choice provision guarantees only the foreign employer's right to hVe, rather than 

to prefer, its own citizens for certain positions. Any employment practice exercised 

by the foreign employer will be subject to scrutiny under Title W and related 

local regulations, and the legal action could succeed under Title W if the 

employment decision is based on considerations of race or national  rig gin.'^ 
Thk MacNamara decision, in effect, deprives the foreign airliner of the 

functional "employer choice" defence offered by FCN Treaty provisions; foreign 

flag camers are thus subjected to a l l  the requirements prescribed by local equal 

treatment laws regarding employment, whether it remains a foreign company or 

supra note 74. 
107 Supra no te 103, at 1140. 

'"% its judgment, the court urged the national employee to prove the foreign airliners 
subjective intent of disdiarging him in order to ensure it constitutes deliberate discrimination 
before he proceeds with the Title W claim, meaning that the motivation of the foreign flag carrier 
in substituting its staff rnight be subject to judiaal review under Title W. See id. at 2148. 

'merdore,  one case reviewer's interpre tation that the judgment "[dl Wgreed with 
KAL's argument that the term 'to engage foreign nationals' included the righf tu replace perçons such 
as MacNamara wifh a foreigner [emphasis added]" (see A. J. huer,  supra note 14, at p.&) is not 
correct. In fact, the Third Circuit court agreed with the foreign flag carrier's counterdaim, and 
conduded that "[tlhe right of a foreign business under Article W(1) to engage the services of its 
own atizens as executives was intended to indude the right to engage thern as replacements for 
existing personnel [emphasis added]:" see MacNmra, supra note 103, at 1141. A contrary 
reading would serioudy interfere with the daiiy managerial practice and obstiuct the personnel 
reallocation project of a foreign industry in the host country. 



becomes incorporated under local l a w ~ . ~ ~ ~  However, the rule in MacNnmara does 

not seem to be conclusive, for in the more recent decision of Fortino v. Quaser 

Co.,"' the Seventh Circuit reversed the lower court's decision that a whoily Japanese- 

owned US subsidiary violated Title W when it discharged American managers 

first in its restmchiring projed The apped court confirmed that a Japanese 

subsidiary is not Liable for discrimination on the basis of nationality, because 

"discrimination in favour of foreign executives given a speaal status by Whie of 

a [ F W  treaty and its implementing regdations is not equivalent to discrimination 

on the basis of national  rig gin.''^'^ 
In Forho,  meanwhile, since the defendant employer Quasar Co. did not 

raise the prerogative offered by the USJapan FCN Treaty as a defence before the 

triai court, it is no surprise that the employer failed in the k t  instance; yet the 

defence was subsequently erected as a counterdaim on appeal:lu "Mor the sake 

of international comity, amity and commerce," the court could not "dose [its] ... 
eyes to the treaty because [the defendant] ... failed to mention it to the district 

court.""' Although the application for waiver of the defence was rejected, one 

must question why Quasar failed to mention such an important treaty defence in 

the triai court proceedings. One case reviewer suggested that the employer's 

lawyers paid excess af&ntion to labor law issues and neglected the intemational 

"%or comments on AdacNamara, see also N. Ishizuka, "Subsidiq Assertion of Foreign 
Parent Corporation Rights under Commercial Treaties to Hire Empbyees 'of Their Choice"' 
(1986) 86 CoIum. L Rev. 130, and S. M. Tapper, Notes, '%Building on MacNamara v. Korean Air 
Lines: Extending Titie Va Disparate Impact Liability to Foreign Employers Operating Under 
Treaties of Friendship, Commerce, and Navigation" (1991) 24 Vand. J. of Transnat'l. L 757- 

'121d, at 392. Quasar is a American subsidiary of Matsushita Electric Industrial Company, 
Ltd., of Japan, which markets the latter's products in the US. Matsushita assigns several of its 
own financial and marketing executives to Quasar on a temporary basis, and these Japanese 
citizens receive E-1 or E-2 visas when entering into the US. The firing policy was implemented 
by an executive sent by Matsushita, reduâng the workforce of Quasar by haif, and almost a l l  of 
those tenninated were American. However, only a few Japanese managers were relocated back 
to Japan; in fact, most of them received salary increases. 

'%or g e n d y ,  the upper court would not consider a point that was missing in the 

district court. 
114 Supra note 111, at 391. 



law issues.'" Another explmation might be that the f~s t ra t ing  confl.ict rules 

established in Sumitomo, Wickes and h4acNamra made the foreign corporations 

and its US subsidiaries fali into a putative treaty-phobia. FolIowing Surnitom, 

Quasar is not eligible to invoke the protection of the UÇJapan FCN Treaty; even 

if it were conceived as a foreign firm, according to the subjective intent rule 

proposed by MAcNmara, it is stiU only exempted from fair employment regdations 

upon proof that its reallocation of personnel was not based on any intention to 

discriminate, which does not seem likely to help under the cirmmstances. 

Other novdties could be found in Forfino, which make the conaict des 

even more perplexing. First, the Seventh Circuit discovered a loophole teft by 

Sumitomo; insofar as the latter decision held only that an Arnerican subsidiary of 

foreign parents will not be protected by the FCN Treaty - but what if the subsidiary's 

discriminatory conduct was substantialIy dictated by its foreign parent? Could 

the subsidiary then assert its parent's treaty right? This question was apparently 

left open b y Sumitomo, and the answer given in Fortino is affirrnati~e."~ Second, 

the Fortino court tried to separate the Iegal implication of the words "citizenship" 

and "national origin" in the treaty and Title W; according to the judgment, Title 

W potects only US employees "of non-Japanese origin" from disaimination in 

favor of those "of Japanese origin," rather than forbidding discrimination on the 

ground of "citizençhip," so the preference of Japanese managers over American 

managers is definitely not discriminatory under Title VIL1" 
ILS See D. C. Dowling, Treparing for the Internationalkation of U.S. Ernployment Law 

Practice" (1992) 43 Lab. L. J. 350, at 350-1. The author presumed that the labor lawyers in Forhiro 
mksed the international Iaw issue and wondered if they wodd face malpractice liability if this 
omission had caused a waiver of defence. 

"6~upra note 111, at 393. 

"'16. at 392-3. The Fortino judgment ated the case Espinoz v. Famh Mfg. Co. 414 U.S. 86 
(1973), in which the Federal Supreme Court decided that Congress did not intend the term 
"national origin" in VII to embrace any atizenship requirement. Nevertheles, one must 
question the legitirnacy of the Seventh Circuit's reference to this precedent as an indicator that 
Title VI1 does not forbid dixrimination on grounds of citizenship. kt Espinoza, the Mexican 
empIoyee encountered a requirement of atizenship as a prebûnary condition to entering i n t o  an 
employment rdationship with a purely national manufacturer; this treatment on the basis of 
national origin, however, did not occur in Fortino. The "[h]istorical practice of tequiring 
tiüzenship as a condition of employment" ( Firsf National Bank v. Missouri; 263 US. 640,658 
(1924)) id, at 91 is not applicable between a US corporation and a US job applicant. Moreover, 
Quasar appointed US as weii as Japanese executives. Thus, in conduding that Quasar is 



The Fortino judgment technically reverses Surnitorno, which had already 

expressly indicated that an American subsidiary of foreign parent corporations 

cannot invoke Title VII of the C i d  Righfs Act. In spite of the precedents in Wickes 

and MucNumara, the Seventh Circuit argued that Srmitorno never addressed whether 

a dummy US subsidiary, playing only a puppet role in employment decisions, 

could assert its foreign parent's treaty rights as a defence. The innovative decision 

reduced the rule in Sumitorno to an amphhlogical standard: if an US company is 

only a puppet, then it is endowed with the treaty right and will be exempted 

from local fair employment laws- Yet it is not quite dear how to measure whether 

a discriminatory reorganization of personnel by foreign subsidiaries fiows from 

an order "dictated" by the parent. The only criterion suggested in Forfino is that 

the person in charge of the reorganization process (induding the decision to fire 

US executives) was sent by Quasar's Japanese parent. However, compare Sumitorno, 

in which the subsidiary's role in formdating its Japanese-male-only promotion 

policy was subordinated to an even greater degree. A more prease standard is 

needed to make the waiver of local fair employment regdations under the FCN 

Treaty more predictable. 

~ i i t e r s  on the subject argue that certain methods of recondiation should be 

introduced whidi would entitle foreign corporations or subsidiaries operating 

within the host country to privileges over local equal employment requirements.'" 

The first s tep would be to separate the management levels of the foreign company 

into upper, middle, and lower levels. Excepting the positions in the lower level, 

which have no necessary connection to the foreign parent and would be covered 

under Title W protection, personnel appointments in the other two levels (to 

which the interest of foreign parent is more dosely related) would be entirely at 

the discretion of the foreign employer. The second step would be to institute a 

time-harne which depends on the development of the foreign company. Employer 

preference in hiring should ovemde domestic Iabor laws in the early stage of the 

subsidiarv's o~erations due to the verv nature of transnational business. Aside 
absolutely hee to prefer Japanese executives under Title ViI and the FCN Treaty, the Seventh 
Ckcui t erred in reiying on stare decLsis that was in fact irreievant. 

II8 See N. khizuka, supra note 110, at pp. 155-62 



hom the lack of statutory support, the major shortcomings of these two proposais 

is their hypothetical and excessively-fldle standards. The management structure 

of the company might Vary, and owing to its individual character, a unified 

hierarchical system is not practical. In addition, the essence of conflict d e s  is to 

provide a predictable principle of practice for transnational social activities, 

whereas excessive flexibility is equivalent to having no d e  at all, and wül 

eventually resuit in the application of local protection laws to the employer's 

discretion, consequmtly eroding the possibility of its operation 

NevertheIess, a third suggestion which crystallizes the reasoning in Furtino 

iç more appeahg."lg It has been suggested that host judiaal authorities should 

consider the nature of the relevant foreign industry in determining its eligibility 

for anti-discrimination immunity. Therefore, if the company is "heavily 

communication- and human resources-oriented" operating in conjunaion with a 

global network which is cenhauy W e d  to its parent corporation, then the 

development of personal contacts between expatriate personnel fiom a common 

culture and training background would be necessq to its operation. Industries 

such as international trade £irms rnight satisfy these characteristia. Some operaüng 

phases of the international air transport industry, sudi as the sale of carriage 

services withîn foreign countries, might match these requirements as well. 

However, the classification of a foreign company's operating nature would be 

according to the court's broad magnitude of discretion, effec tively leading back 

to an interest-analysiç method in situations where the relevant operating necessities 

of a foreign industry might compete with a local interest in executing labor 

protection policies. Though a comprehensible outcome could more likely be 

expected from this proposal, the certainty and predictabilify of the conflict of 

labor laws might be M e r  weakened. 

5.1.5 Conflict of Air Transport Agreement (ATA) and Title VI1 

A. Introduction 



No overall freedom of international air transport exists in the real world, as 

evidenced by Artides 1 and 6 of the Chicago Conventi~n,~ and by far no satisfactory 

multinational solution for scheduled international ad aviation has been reached. 

Bilateral arrangements between sovereign states, then, necessarily become the 

only type of instrument regulating the performance of air service between 

respective temtories." ATAs in their diplornatic fomi are the requisite basis 

through which international scheduled airlines can legally operate in foreign 

temtoriesn 

The status of the ATA in national law varies among different countries 

according to their constitutional stntcfxre. In Great Britain, the ATA does not 

form part of municipal law: "it is [only] an useful illustration as to what the 

Govemments have agreed between themçelves,"'" and the court will "take no 

notice of treaties [such as the ATA] until they are embodied in laws enacted by 

~arliarnent."'~~ Therefore, before the relevant ATA obtains the status of domest ic  

law, no conflict exists. But in countries like the US, the ATA automaticdy forms 

the "Supreme Law" of the country pursuant to Article VI of its C o ~ t i t u t i o n , ~  

120"~he contracthg States recognize that every State has cornplete and exdusive 
sovereigity over the airspace above its territory (Article 1). No scheduled international air 
service may be operated over or into the territory of a contracting State, except with the speaal 
permission or 0th- authorization of that S ta te, and in accordance with the tenns of such 
permission or authorization (Article 6)," ICA0 Doc. 7300/6. 

12'1t is suggested that a mulalateral agreement would offer the signatories wider access to 
the markets of th& CO-parties, and pragmaticaily promote equai opportunities in international 
air transport markets: see H. A. W m b e r g h ,  "Aspects of the Exchange of International Air 
Transport Rights" (1981) [unpubiished]; although the former has also been aiticized as an 
unproductive attempt to solve the problem of scheduled international air service, bilateral 
agreements, on the contrary, were erected as the instruments to tetain world aviation order. See 

ais0 B. Cheng, supra note 77 at pp. 229-31. 

'PThe Air Transport Agreement may be known by ~ ther  names, nich as "Air Service 
Agreement" or a "memorandum of understanding." 

%enning L.J. in Pan A-an World Ainuays v. Department of Trade, [1976] 1 Lloyd's LR 
257 (C.A.), at 260. For a further discussion on the Iegd stahis of the ATA in Great Britain, see P. 
P. C. Haanappel, "Biiaterd Air Transport Agreement" [unpublished]. 

I2'pan Arnhcan World Aimays v. Department of Trade, id. 261 (Scarman, L.J.) 

lZ5See United States v. Belmont, (1937) 301 U.S. 324, and United States v. Pink, (1942) 315 
US. 203. No definite opinion referring to ATA has yet been reieased. See alço TACA, supra note 
38, note 1: "Because we find chat the Air Transport Agreement W not inconsistent with the 
Railway Labour Act, we do not mach the issue of whether the Au Transport Agreement, an 



though it is concluded solely by the executive brandi of govemment which is 

pre-authorized to ratify ATAs by the FederaI Aviation Act as a "Congressional- 

executive agreement,"u6 rather than through a process of approval by the Senate 

as is the case with ordinary treaties." 

Several elements are considered when drafting an ATA, such as the air 

route, designating carriers, pricing, and frequenaes or capaaty of flights, which 

may Vary between different negotiating partners depending on their geographic 

character, economic needs, or even their political approaches." Among the 

miscellaneous clauses incorpoated in the ATA, a particular provision called the 

"Commerad Opportunities" dause is dosely-related to employment  condition^:^ 
(1) The airlines or airlines of one Party may, subject to the non discriminatory 

requirements of domestic laws and regulations of the other Party, establish oJfFces in 

the ferrifory of the other Party for the promotion and sale of air hansporfation 

(2) The designated airline or airlines of one party may, in accordance with the laws 

or regulations of the other Party rdating to entry, residence and employment, bniig 

in and maintain in the terrïfory of the othw Party managerial, sales, technical, operational 

and other specialist staff required for the prooision ofair fransportation. 

(3)- Each designated airlines may peTfonn its m ground hndling in the Lemitory of the 

0th- Par ty.... if the designated airline does not seif-handle it may, subject to domestic 

laws and regulations of the other Party, seiect among competing agents for such 

services. Ground handlirig includes: the functions of chedung in passengers and 

baggages, maintenance ... ramp ... services for cargo; fight planning; operations and 

executive agreement, is a "treaty" which can supersede pnor acts of Congres;" compare also O. J. 
Lissitzyn, ''International Aspects of Air Transport in American Law" (1967) 33 J. Air L. & Corn. 86, 
at 91 and 'The Le@ S t a t u  of Executive Agreements on Air Transportation" (1950) 17 J. Air L. & 

Corn. 436 (pt-l), (1951) 18 J. Air L- & Corn. 12 (p t.2). 
125 See P. P. C Haanappel, supra note 123. 
127 However, the US Congress retains the power to prevent the US government fiom 

performing the obligations assumed in executive agreements like ATA: see J. Lissitzyn, 'The 
Legai Statuç of Executive Agreements on Air Transportation" (1951) 18 J. Air L. & C o a  12 (pk2), 
at pp. 2&30,32 

1 %Jet every element is iriduded in a single ATA, sometïmes the capacity or 0th- related 
matters must be determined by other authorized inter-airiines agreements. See P. P. C 
Haanappel, Pricïng and Capacity Determination in International Air Transport, (Deventer Kluwer 
Law & Taxation Publishers, 19û4) at 35-6. 

lWArtide 8 of the Air Transport Agreement, Juiy 9,1982, United States-Philippines, 34 



dispatch ... cargo build-up and breakdown [emphasis added]. 

According to this clause, designated foreign airlines are entitled to *%ring in" and 

maintain in the host country its own "managerial, sales, teduucal, operational 

and other speualist staff" to meet its air trawportation needs. Thus, not only can 

the foreign flag camer hire specific personnel "of its own choice," it is also 

permitted to appoint its own utizens as long as the official requirements of the 

host country's immigration regdations are fdly respected." 

Like the "employer choice" clause in FCN Treaties, the "Commercial 

Op portuni ties" clause raises the question as to whether designated airlines are 

allowed to show preference for their own citizens in employing key personnel 

without violating local anti-discrimination regulatiow. One US federal court has 

rejected the charge of discrimination against a foreign airline based on the 

exemption conferred by the ATA, yet since some of its reasoning seemç to contradict 

established precedent, this d e  may not prove to be condusive. Nonetheless, the 

basic reasoning adopted in subsequent deasions dealing with confiicts between 

FCN Treaties and Title W - ie., envisaging the legal status of a treaty within an 

intemal legislative structure, the laquage of the diplornatic instrument, and 

even the operational character of the designated airlines - was again used to 

describe the scope of the exemption provided by the "Commercial Opportunitieç" 

clause. 

B. Judicial practice 

In the landmark decision of Lemnitzer v. Philippine ~irlines,~'  (hereinafter 

"Lemnitzef'), two former US managers of the Phüippine Airlines' (hereinafter 

"PAL") American subsidiaries brought an action under Title W against PAL for 

wrongful termination on the basis of national origin, after both of their positions 

were eliminated through a reorganization project of the foreign flag carrier 

undertaken to secure its operational losses in the US.U2 The court held that 

U S T  1633, TJAS. No-10443. 
UO Such as acquiring E-1 trader visas in the case of the US. 

*'783 F.Supp.1238 (N.D.Cal. 1991). 

%e LPmnitzer daim &O indudes a discrimination charge on the basis of age (ADEA 
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according to the ATA between the US and the  philippine^,^ the signatories' 

designated airlines are authorized to prefer their own âtizens with respect to 

hiring certain key personnel for their operations within the host country, without 

regard to local fair emplo yment regulations. 

Several key points were amply examined in the LPmnitzer judgment in the 

process of trying to fix a borderline between the ATA and Title W. First, the 

legal statu of the ATA, and its similarities or differences with the FCN Treaty, 

helped to danfy whether cases such as Surnitorno would apply in the instant case. 

Second, the treaty language of the "Commercial Opporhinities" clause in the 

ATA and its consequent exemption of the foreign airliner from local fair 

employment laws were explored. The capital composition of the relevant a i r h e  

was also used as a reference in interpreting the scope of immunity. Fuially, the 

court analyzed the applicability of foreign sovereign immunity to a foreign 

govemment-owned airLine corporation for the purpose of exempting the employer 

from domestic antï-discrimination charges. 

i.) The Status of the ATA 

In -hnitzer,  the employees alleged that since the ATA is not an FCN Treaty, 

its exemption clause does not have an effect equal to that of the latter instruments. 

The court rejected this argument, based on the notion that although the ATA is 

no t fonnally designated as an FCN Treaty, "it b c t i o n s  as [an FCN] ... for al1 

intents and purposes."m The federal district court further quoted the Provisional 

Agreement Concerning Friendly Relations and Diplornatic and Consular 

Representation between the same parties1" to establish that both the US and the 

Philippines possessed a real intent to enter into a single, all-encompassing FCN 

Treaty. Although they never actually did so, the ATA substantiaily substituted 

for certain functions of the FCN Treaty, and the FiLipinos further hired by PAL's 

US subsidiaries were treated as employees of an FCN Treaty-trader nation under 

daim), and other pendent state daims. This section will focus on the Title VI1 daim only. 
U3 Supra note 129. 
Lu Lmnitzer, supra note 131, at 1243. 

U 5 ~ c l e  IV (which was executed on July 4.1946). see id, at 1244. 

263 



immigration law," such that there was no doubt "the [US-Philippines] ATA has 

... adiieved [an FCN] Treaty status." The Lmnitzer deusion is correct in its 

reasoning on the legal status of the USPhilippines ATA, for once the ATA has 

been judicially noticed as "the Supreme Law of the Land" dong with other 

treaties, the designated functiow of the ATA provide additional evidence of its 

assimilation with those of the FCN Treaty. Not evesy ATA indudes the same 

problematic "Commercial Oppominities" clause as the UÇ-Philippines ATA; in 

fact, only relatively few ATAs indude similar provisions. Before 1977, countries 

which had forma1 FCN Treaty relatiowhips with the US would usually not 

incorporate a "Commercial Opportunities" clause into their respective AT AS,^ 

%e E-1 treaty trader visa is granted to "an alien entitled to enter the United States 
under and in pursuance of the provisions of a treaty of commerce and m g a h o n  between the United States 
andfor* stafe of which he is a national [ernphaçis added]:" see 8 USC, 5 llOl(a)(lS)(E) and &O 

Lemniker, id., at 1244. 

*'Aside from the ATA of USPhilippines, there are Air Transport Service Agreement, 
July 23,1977 US-United Kingdom, 28 U.S.T5367, TJAS. No.8641 (Article 8(2)), and Air 
Transport Service Agreement, December 7,1979 United States-Thailand 32 US-T. 335, T.1.A-S. No. 
9704 (Article 8(2)), Air Transport Service Agreement, June 8,1980 United States-Jordan 32 U.S.T. 
2652, T.1-AS. No. 9868 (Article 8(2)), Air Transport Service Protocol (amending the Agreement of 
Oct.2,1969), April4,1979 United States-Jamaica 31 U.S.T. 308 T.I.A.S. No. 9612 (Article 10(2)), Air 
Transport Service Protocol (amending the Agreement of June 13,1950), August 16,1978 United 
States-Israel29 U.S.T. 3144, T.I.A.S. No. 9002 (Article 10(2)), Air Transport Çervice Protocol, 
United States-Greece, T.I.A.S. No.-(Artide V(l)), Air Transport Çervice Protocol (amendhg the 
Agreement of July 7,1955), November 1,1978 United States-Germany 30 U.S.T. 7323 T.I.A.S. NO. 
9591 (Article 9(2)), Air Transport Service Protocol (relating to the Agreement of March 29,1949), 
May 12,1980 United States-Finland 32 U.S.T. 2368, T.I.A.S. No. 9845 (Article 10(2)), Air Transport 
Service Agreement, October 23,1980 United States-Belgium 32 U.S.T. 3515, 'II1A.S. No. 9903 
(Artide 8(2)) which include similar "Commercial Opportunities" clauses. 

138 See, e-g., Civil Air Transport Agreement, August 11,1952, United States-Japan, 4 U.S.T. 
1949, T.I.A.S. No.2854. Air Transport Service Agreement, Februaxy 26,1947, United States- 
Thailand, 21 U.S.T. 470, T.1A.S. No.6837.(old) Air Transport Çervice Agreement, January 14,1950, 
United States-Korea, 3 U.S.T. 2652, T.I.A.S. No.24328 U.S.T. 549, T.I.A.S. No.3807. Air Transport 
Service Agreement, July 7,1955, United States-Gennany, 7 U.S.T. 527, T.1.A.S. No3536.(old) Air 
Transport Service Agreement, April3,1957, United States-Neatherland, 12 U.S.T. 837, TLAS. 
No.4782 Sorne rare exceptions still exist, such as Spain's FCN relationship with the US, but their 
ATA incorporated a dause to regulate airline enterprises within the host couniqc '"The rights 
conceded by either contracting party to the air carrier enterprises of the other contracting party 
shnll be subjecf fo cornpliance with al1 applicable Iaws of fhe issuing governrnent and ail ualid rules, 
regulations and orders issrred thereunder, induding air trafnc d e s  and customs and immigration 
requirernents applicable to aU foreign aircraft [emphasis added]."(Artide VII) This dause may 
have been inserted due to the absence of any FCN Treaty between the parties wMe adopting the 
ATA. See Air Transport S e ~ c e s  Exchange of Notes, December 2,1944, United States-Spain, 
T.I.A.S. No.3482, post, p.693. Furtherrnore, a country Like ïran which has an FCN relationship 
wi th the US may simply incorporate a provision in their ATA indicating that "[a] designated 

264 



since the purpose of the dause was aLready fdiilled - as the operation of civil 

airline enterprises within the host country is also regulated by the treaty scheme 

of FCN agreements, it is technically unnecessary to repeat the provision in other 

diplornatic instruments such as ATAs. Meanwhile, where a formal FCN Treaty 

is absent, as was the case between the US and the Philippines, it is surely necessary 

to supplement the ATA with dauses similar to the "entry of individuals" and 

"entr y of capital" provisions of the FCN Treaty in the absence of other diplornatic 

instruments conferring the same r i g h t ~ , ~  because the daily operation of civil air 

transportation services within the territones of either signatory, like ail other 

foreign corporations, requires a legal basis for the importation of key foreign 

personnel to promote and manage the busine~s.'~ 

The ATA could never W y  replace the all-encompassing FCN Treaty, but 

functiondy it retains a status similar to those provisions of FCN Treaties respecting 
airline of one Contracting Party shall have the rigkf to mainfain ifs uwn represenfatian in the territory 
of the other Contracting Party for the saie of air transportation [emphasis added]:" Article 5(c), 
Air Transport Service Agreement, Febmary 1,1973, United States-Iran, 26 U.S.T. 1929, T.IAS- 
No.8149, other employment-relations clauses were left to Article IV(4) of the Treaty of Arnity, 
Economic Relations, and Consular Righk, August 15,1955, United States-Iran, 8 U.S.T. 899, 
T.I.A.S. No3853 ("[Tlo engage attorneys, agents, accountank and other technical experts, 
executive personnel, interpreters and other specialized employees of their choice"). Moreover, 
some countries which have an FCN treaty relationship with the US added the clause later in their 

Protocol (Germany) or Interim Agreement of the ATAs with the US, see id. 

Vihe "entry of individuals" provision concerm the domestic requirements of entry of 
either Party's citizen; âhe "entry of capital" provision, on the other hand, deals with the en- of 
investment capital and the establishment of corporations. Regarding other general fûnctions of 
these two provisions in the FCN Treaty and their special cirafting modes, see HI Walker, *Modern 
Treaties of Friendship, Commerce and Navigation*' (1958) 42 Muui. L. Rev- 805, at 812-4. 

11 %Ievertheless, it is not an absolute rule that countries with no FCN reiationship must 
attach similar provisions in their ATA. For example, Canada has no FCN Treaty with the US, nor 
does their ATA incorporate this "Commercial Opportunities" or "doing business" clause, See Air 
Transport Service Agreement, January 17,1966, United Statdanada,  17 U.S.T. 201, T.I.A.S. 
No.5972. Malaysia aiso has no FCN rdationship with the US, whereas its ATA with the US 
provides only a sales of air transportation dause ('Tach designated airline s h d  have the right to 
engage in the sale of air transportation in the territory of the other Contracting Party directly and, 
in its disaetion, through its agent'') See Air Transport Service Agreement, Febmary 2,1970, 
United States-Malaysia, 21 US.T. 379, T.LA.S. No.68îî. See also the Air Transport Senrices 
Agreement, May 30,1972, United States-Hungarian People's Republic, 24 U.S.T. 716, T.1-A.S.7577, 
and Air Transport çervices Agreement, Febmary 28,1969, United States-Czechoslovakia, 20 
U.S.T. 408, T-IAS. No.6644. As a statistical matter of fact, most ATAS with the US did not 
incorporate the language conceming airline representatives until1977. See US standard post- 
1977 agreement, and J. Gertier, "Bilateraf Air Transport Agreements: Technical, Administrative, 
Doing Business', Treaty Framework Provisions" (1987-8) [unpublished]. 



the legal basis of enw of foreign personnel and capital. Therefore, precedents 

sudi as Strmitorno, Wickes and MacNamara, analyting the fair employment daims 

under FCN Treaties, should also apply even where they did not directly concem 

ATAs. 

Moreover, the language used in the "Commercial Oppomtnities" dause of 

the US-Philippines ATA differed from the general usage adopted in employer 

preference clauses of FCN Treaties. The US-Philippines ATA authorized the 

signatory to '%ring in and maintain in the territory of the ocher Party managerial, 

sales, technical, operational and other specialist staff required for the provision of 

air hansportation in accordance with the laws and regulations of the 0 t h  Party relating 

to enty ,  residence and etnpl~yment"'~' - a provision which la& the buzzwords "of 

their own choice" as seen in many FCN Treaties. Based on this divergence, the 

employees in Lmnitzer asserted that since this critical phrase ("of theîr choice") 

is absent from the USPhilippines ATA, PAL should not be exempted from the 

coverage of Title W.lU 

The court did not accept this interpretation. Xt considered that the language 

"bring in and maintain" key employees necessary to the operation of PAL's 

business in the US, in Article 8(2) of the US-Philippines ATA, entitled PAL to the 

sarne rights as those provided under FCN Treaties. The court further found that 

since the determination of personnel required to "ensure efficient and effective 

administration of PAL's US operations," i.e., of the key staff members of its US 

subsidiaries, undoubtedly "lies within the discretion of PAL itself,"LU little could 

be left to argument about the scope of freedom conferred. The court's reasoning, 

though innovative, is not entirely accurate, for it obviously neglected to consider 

that there exists a precondition to the airLinefs discretion in Artide 8(2).IU Pursuant 

to this Article, the decision to "bring and maintain" personnel in the territory of 

the host country m u t  be made "in accordance with the laws or regulations 

[thereofl ... relating to ... employment," and the "laws or regulations" relating to 

'"' See, Article 8(3) of the ATA of US-Philippines, supra note 129 [emphasis added]. 

' " z ~ n i f z e r ,  supra note 131, at 1243-4. 

lUld., at 1244. 
144 ATA of US-Philippines, supra no te 129. 
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employment in the US should evidently include fair employment laws such as 

Title W. Accordingly, though PAL is entitled to bring and maintairi Filipino 

workers of its own choice in the US, its discretion is more restricted than that of 

the employers in Sumiforno, Wickes, or even Fortino; that is to Say, the hiring and 

firing decisions made by PAL's Arnerican subsidiazies would be subjed to local 

fair employment laws in the sarne way as those of any local Company. Fufthermore, 

FCN Treaties which contain the same kind of provision, along with the above 

limitations, were consmied differently from those which do not. For example, 

Article IV@) of the Treaty of Amity and Economic Relations of USThailand, 

which provides that "companies of either Party shall be permitted, in accordance 

with the applicable laws, to engage, within the temtories of the other Party 

...[ key personnel] of their c h ~ i c e , " ~ ~  was construed as a contingent treaty dause 

that is intentionally singled out by its language, which is distinct from general 

usage? Therefore, neither should the ATA which contaiw a similar provision 

be conceived as a non-contingent heaty dause."' 

ii) The Capital Composition of a Designated Foreign Airliner 

~ h e  capital composition of the relevant foreign ahline was also envisaged in 

Lemnitzer as an important element in measuring whether the latter could be 

invested with "non-contingent" rights. Since PAL was found to be wholly-owned 

145 Supra note 74. 

Ii6see N. Ishizuka, supra note 110, at 142 A similar dause can be found in the Article VI[ 
of the Treaty of Friendship, Commerce and Navigation, January, 21,1950, United States-Ireland, 
1 U.S.T. 785, T.LA.S. No. 2155. Basicaily, the "contingent" right means that the treatment is 
provided in relative tennç; whiie "non-contingent" standards, on the other hand, refer to an 
absolute d e  which aiiows no impediment- See H.. Walker, 'Modem Treaties of Friendship, 
Commerce and Navigation" supra note 139, at pp.810-1. However, the above category seems to 
be of little relevance with reviewers such as Ishizuka, whose definition of "contingent" definiteiy 
refers to those subjecting to the domestic regulations, and vice versa for the "non-contingent" 
ones. In fact, it would be better to adopt a comparable standard: e.g., W i c k  standard, which 
d o w s  that the "narrow priviiege to dkrimhate for positions covered by the treaty" could be 

describeci as non-contingent when compared to the contingent MacNamara d e s .  

"'J. Gertler also support this conclusion by indicating that under Article 8 of the standard 
post-1977 agreement (siniilar to the ATA of USPhilippines), the foreign aidine's representatives 
are bound to respect aU applicable laws and regulations of the host country. See supm note 140. 



by the Philippine government:ls and since it is necessary for a govemment to 

"demand full freedom to appoint its own cikens to any key position of its own 

overseas subsidianes,"'" PAL could legitimately expect to enjoy such a reciprocd 

right as a subsidiary of the Philippine govemment. In any case, it would be an 

unfair burden on the govemment Treasury of the Philippines to pay damages 

simply because the govemment considered "the placement of its own utizens in 

key positions in the US operations of its subsidiaries" to be necessary for the 

latter's successful operation? 

iii) Application of Foreign Sovereign Immunity 

A provision intended to waive the daim of sovereign immunity by state- 

owned commercial organizations of either signatory operating within the host 

country is often included in the FCN Treaty."' Such a clause, however, does not 

exist in the US-Philippines ATA, and probably does not ever appear in current 

ATAs. The floodgates might be open for govemment-owned airlines, like PAL, 

to seek the shelter of the US Foreign Sovereign Immunities Act of 1976 (hereinafter 

"FSIA").'" Although all national carriers operating to or from the US must first 

'-PAL is a subsidary of the Republic of Philippines and is headquattered in Manda S e ,  
LRmnitzer, szrpm note 131, at 1239. 

fi9 Lemniher, supra note 131, at 1243. 

?d. 

"'E.~., Arüde XWII of the FCN Treaty of USJapan provides (paragraph 2): "No 
enterprise of either Party, induding corporahons, associations, and govemment agencies and 
instrurnentalities, which is publicly owned or controlled shall, if if engages in commercial, industrial, 
shipping or 0 t h  Etunness actirn'fies within the t e d o n é s  of the other Party, daim or enjoy, either for 
itself or for its property, immrtnity therein £rom taxation, sitif, execution of judgment or 0th- 
iiabiiity to which privately owned and controiled enterprises are subject therein [emphasis 
added]," supra note 74. Other FCN Treaties indude the Treaty of Friendship, Commerce and 
Navigation, Feb.2,1948, US-Italy, Stat.2255, T.IAS.No.1965 (Artide XXN), Treaty of Friendship, 
Commerce and Navigation, Jan.21,1950, US-Ireland, 1 UST-785, T.I.A.S.No.2155 (Article XX(3)), 
FCN of USGreece, supra note 79, Treaty of Friendship, Commerce and Navigation, March 27, 
1956, US-Neatherland, 8 UST2û43, T.I.AS.No.3942 (Artide XVm), Treaty of Friendship, 
Commerce and Navigation, OcL29,1954, US-Germany, 7 U.S.T.1839. T.i.A.S.No.3593 (Article 
xvm>, FCN of US-Korea, supra note 74. 

9 8  U.S.C. 1330; 1332(a)(2)-(4),1391(f), 1QQl(d) and 1602-1611. The FSïA is intended to 
define the circumstances under which lawsuits can be maintained against a foreign government, 
its agency and its ins~enta i i t i e s ;  three major concerns were addressed in the A c t  the subject 
matter jurisdiction of the federal court, venue, and the proper method of obtaining service on the 



obtain a foreign carrier permit from the Civil Aeronautic Board (hereinafter 

 CAB"),^ the CAB has usually requested a waiver of sovereign imnunif~ since 

1951, based upon § 1605(a) of the FSZA, as a precondition for operating within the 

US under such  permit^.^ This waiver of sovereign immunity speaficdy serves 

to offer "proper protection of shippers and the travelling public" - to ensure that 

the Iegal rights of passengers and shippers using the authorized international air 

route are not weaker than those being transported on domestic air carriages - it is 
circumscribed to "any daim arising out of operations under [the per~nit],"~ ie., 

to daims arising out of the operation of international air routes. Therefore, the 

fair employment daim arising out of PAL's US subsidiaries, which also operated 

tourism and charter businesses not expressly covered by the CAB permit nor 

based upon the airliners commercial activities," would apparently remain 
prospective defendants See &O Unidyne v. Aerolineas Argentinas, 19 Avi 18,115 U.S.DistCt. 
E-D-Va., Oct.30,1985. (The defendant Aerolineas Argentinas was a commercial airfine owned by 
the Argentine govemment and was treated as a foreign govemment instrumentaiity pursuant to 
28 U.S.C. § 1603(b).) The rnerit of FSIA for a foreign state as a defendant is, normaliy, inununity 
from the jurisdiction of US federal and state courts, çubject to a set of exceptions specifïed in 28 
U.S.C. 51605 and S6û7. Even though in LemnihPr the defendant PAL did not pIead for FSIA 
protection, since the court strongly adumbrated this possiiility in its judgment, supra note 131 at 
1239,1243, it wïil be of certain interests to explore the subject in the following paragraphs. 

ta See, e-g. Article 3(2) of the ATA of US-Philippines, supra note 129: "On receipt of 
... applications in the fonn and manner presaïïed from the designated airline for operating 
authorizations and technical permissions, the 0th- Party shaii grant appropriate authorkations 
and permissions." The US Department of Transportation issues foreign air carrier p&ts or 
exemptions according to the Cioil Aeronauhi Board Sunset Act of 1984, Pub.L.No.98443, reprinted 
in 1984 U.S. Code Cong. & AdNews.2857. See, &O M.L.Hood, Note, Toreign Sovereign 
Lmmunities Act", (1988) 54 J.Air L.& C o d l ,  at p.265. 

15i 
§ f 6OS(a) of the FSIA provides that the foreign state may not immune fiom the subject 

jurisdiction if there exkts an express or implied waiver of irnmunity. See 28 U.S.C 5 16ûS(a). In 
the permit, the CAB pre-bes that the foreign air carrier is required to waive sovereign 
immunity "[fJrom suit in any action or proceeding instituted against it in any court or 0th- 
tribunal in the United States ... based upon any claim ansing out of operufions under fhis [pennifl 
[emphasis added]." See e-g., El Al Israel Air., Amendment of Permit, 14 CAB.962 (1951). 

1S5 Id. 
I56 For example, in re Disaster af Riyadh Amrt, 16 Avi 17,880 @.D.C.1981), an a i r d  of 

Saudi Arabian Airlines crashed en route from Riyad. to Jeddah Although the airLine had a g h t  
pennits from the CAB (on which the airliner has necessarily waived ib sovereign immunity), 
since the action was based upon a fire occurring whiie flying the domestic route instead of the US 
route, the govemment-owned fiag carrier may invoke the FSiA defence when sued for the 
accident in US court. 



unaffected by the waiver. 

The sovereign immunity granted by the FSL4 regarding the local judiual 

process is restrided to daims involving the jure imperïi of a fore ip  state and its 

instnimentalities; it does not extend to daims based on the latter's jure gestionis 

within a host country? Hence, although PAL is undoubtedly a distinct legal 

person - whoUy-owned or controlled by the Philippines govemment - which 
qualifies as an "agency or instrumentality of a foreign state,"" it cannot escape 

from a charge under Title VII unless its termination of US employees is perceived 

as a governmental act by nature, rather than a commeraal one, or unless it has 

no connection with a commercial activity falling under the exceptions to the 

immunity. 

"Commerad activity" is defined in the FSIA as either "a regular course of 

commercial conduct or a particular commercial transaction or act," and the 

commercial character of an activity '%hall be determined by reference to the 

nature of the course of conduct or particular transaction or act, rather than by 

reference to its p ~ r p o s e . " ~  However, the drafters of the FSU did not provide 

any concrete example of an activity which would be characterized as commercial, 

a task which is therefore left to the cow's discretion. The "private party" test 

precludes anv activity that "is one in which a private party could engage" and 

has been widely applied in cases related to foreign sovereign immunity.'* 

m§ 16E(a)(Z) of the FSIA provides: "(a) A foreign state shall not b e  immune from the 
jurisdiction of courts of the United States or of the States in any case-(2) in which the action is 
based upon a commercial activity carried on in the United States by the foreign state; or upon an 
act perfonned in the United States in connection with a commercial activity of the foreign state 
eisewhere;" See aLso LeDonne v. Gulf Air-lnc., 21 Avi.18,441 (E.D.Va.1988), at 18,443. 

'58 28 U.S.C 5 16û3@). if the majority ownership interest of the foregin airiiner is M d  by 
the government, then the fiag camer wiil usuaUy be conceived as an ùistnunentality of the latter: 
see e.g., Bryne v. Thai Ainoays International Lfd. 18 Avi 18,363 (N.D.Iii. 1984) and Alberfi v. Emprwa 
Niearapense De La Carne, 705 F. 2d.250,253 (7th Cir. 1983), Colgan v. Porf Authon'fy23 Avi. 17,956 
(E.D.N.Y.1991) (Defendant Lufthansa is a separate corporation organized and exj~ting under the 
laws of the Federal Republic of Germany; the government owns the majority of its shares.) On 
the contrary, entities organized under the laws of the US or a third country would not qualifv as 
parts of a foreign state under the FSIA- See also M. B. Feldman, "Foreign Çovereign Immunity in 
the United States Courts 1976-1986" (1986) 19 Vand. J. Transnat'l L.19 at 28. 

160~.g., in Texas Trading v. Federnl Republic of Nigerùr, 647 F2d 300 (2nd tir.1981), 



Following this test, PAL would be acquitted only if its employment preference 

belongs to a function whîch is exdusively exercised by government. WhiIe it 

may be difficult for a foreign state-owned enterprise like PAL to dassify the wide 

variety of activities in which it engages as exdusively public or commercial in 

nature, 16' judiual authorities will o h  resort to phrases Like "customarily carrïed 

on for profit" to resolve the question under these circumstances.'" A dear but 

incondusive list of the non-commercial activities conducted by foreign states and 

their instrumentalities was offered in Victoy Transport, Inc. v. Cornisurin General 

de Abas tecimien f os y Transportes:'" 
(1) internd administrative acts, such as expulsion of an aiien; 

(2) legislative acts, such as nationalization; 

(3) acts conceming the arm forces; 

(4) acts concerning diplornatic activity; 

(5) public loans. 

According to the USPhilippines ATA, PAL is authorized to provide scheduled 

air cargo and passenger seMces between the US and the Philippines, and it &O 

maintains several district sales offices which rnainly perform marketing functions 

within the US. The termination of employment in dispute occurred as part of a 

reorganization of the airLine's sales office, undertaken to reduce its £inanaal losses 

stemming from past US business operations. Al1 these activities codd also 

ostensibly be camed out by any other privately-owned airliner and are customarily 

comected with the earning of profit, so they are undoubtedly of a commercial 
cert.denied, 454 US. 1148,102 S.Ct- 1012,iï LEd.2d. 301(1982), andMOL, Inc. v. People's Repblic  
of Bangladesh, 736 F. 2d 1326 (9th Cir, 1983), cert.denied, 105 S. CL 513 (1984). 

161 LeDonne, supra note 157, at 18,447. Unlike business in fuliy privatizated capitalist 
countries such as the US, state-owned business still plays an essential part as a public utifity in 
some countries, Le., as " a m  of government in pursuing government ordained goals", LeDonne. 
Such a semi-public character could not be adequatdy analyzed against simple standards like the 
private party test. 

162 LeDonne, id, also Aboujdid v. Singapore Airlines, L t d  and Gulf Amation Ltd, 18 Avi. 18,059 
(N.Y.Sup.Ct. 1984). 

336 F.2d 354 (înd Cir. 1964), &.denid, 381 U.S. 934 (1965). For a detaii comrnentaq 
on this case, see &O F. A. Weber, 'The Foreign Sovereign fmmUNty Act of 1976: Its Ongin, 
Meaning and Effect" (1977) 3 Yale Shid. World Pub-Ord. 1, at 16-7. 



nature.'" However, a contract of service entered into with a foreign agency is not 

conceived in US jurisprudence as merely commeraal if its purpose is to perform 

a sovereign f~nction. '~ Furthmore, the relevant cause of action mut have a 

sufficient nexus with the foreign airline's commerad activities in US t e m t ~ r y ? ~  

However, in the instant case, PAL's basic management policy requires "loyalty" 

to the interests of the airline from al l  employee~;~' translating practically into the 

presewation of its key managerial positions for Filipino utizens or expatriates 

who rotate around to its global subsidiaries. PAL's American subsidiaries 

implernent this policy in recniiting their employees, p r e f d g  Filipinos over 

domestic nation& and acting primarily "as an arm of the state" by enforcing the 

administrative ordinance of the Filipino government:q and such "public" acts 

will therefore not be subject to judiüal review by other sovereign states.Iw It 

' m e  approach was adop ted by A boujdid, s u p ~  note 162, at  18,061, which simply 
reasoned that since the defendank Singapore Airiines and Gulf Aviation are commeraal 
instrumentalities of their respective govemments, and both of them conceded that they were and 
are engaged in commerual activities for profit, they were inevitably brought under the exception 
to foreign sovereign imrnunity. See also Bryne, supra note 158. 

165 Frïedar v. Gwmrnent of lsreal, 614 F. Supp.395 (S.D.N.Y. 1985). In Fnèdar, the plaintif£ 
was recruited by the Israeli Govemment to serve in its arrny. According to the service agreement 
ratified by the israeli Government, the Govemment should compensate the piaintiff s bodily 
injury suffered d e g  the service period; however, when they did not, the piaintiff sued the 
government of Israel for breach of contract of service. The court deniedthe cl&, hoIding that 
since only a sovereign power could undertake this service contract, which includes recmiting and 
training in martial arts, the activity is not commerad, The contract of service in Fn'edar is, of 
course, quite distinctive from ordinary contracts of employment. Nevertheless, it shows the 
purposes and terms of the relevant contract is important to the measurement of whether it is 
commeraal in nature. 

'66See Muwelled v. LzIfthansa, 20 Avi 18,472, (E.D.N.Y.1987), at 17,473-4. 
167 This policy was outlined in the Personnel Policies and Procedure Manual of PAL. See 

Lemnitzm, supra note 131, at 1239. It is not quite dear what exactiy the meaning and purpose of 
"loyalty" might indicate. Resorting to the general objects of state-owned intemationai airlines, it 
seems that it could only refer to national prestige. See also W. E. O'Conner, An Introdricfion fo 
Airline Econornics, 2d ed. (New York: Praeger Publisher, 1982) at  p.18. 

'%ee Arango v. G-n T m 1  Adoisors Corp. 19 Avi. 17,409,621 F2d 1371 (5th Cir.1980). 
In Arango, the defendant Dominicana, a foreign government-owned airherD took the plaintiffs to 
another destination against their will because they were listed as undesirables and forbidden to 
enter the country. The airline's act was regarded by the court as a jure imperii and thus immune 
fkom its juridiction. 

'"sec S. A. Riesenfeld, 'Sovereip Immunity in Perspective8' (1986) 19 Vand. J. Tranmat'l 
L.1, at 2, &O M. A. Player, Employment Discrimination Law, (St-Paulr West Publishing Co., 1988), a t  



seems that PAL should not have been permitted to erect sovereign imrnunity to 

justify its administrative policy, however, because PAL also hired local, non- 

Filipino atizens to fiIl certain key positions in its US sub~idiaries:~ thereby eroding 

the aedibility of its defence. 

From Lemnitzer, one can imagine the difficulties involved in measuring and 

balancing such complex interests inherent in the labor process of the international 

airline industry. The LPmnitzer d e  does not, however, seem to be adequate with 

respect to the conflict of labor laws, for the element of predictability is virtually 

eliminated if the rights of airlîne employees depend upon the airline's capital 

composition and the identity of its shareholders. Usually, this information is 

unavailable to workers entering into the employment relationship; from the 

employer's point of view, the d e  is unfair, since an airliner owned or controlled 

by a state could invoke this privilege - based on a certain proportion of goverrunent 

interes t - whereas a priva te airliner could no t, even i f  both of them are designated 

as foreign air carriers in the same ATA? 

5 2  Age Discrimination in Employment Actof 1967 (ADEA)'~ and the Amendments 
of 1984 

5.2.1 Introduction 

The ADEA prohibits age-baçed disaimination in employment against persons 

p. 209-10 for a different openion. 
170 Lemnifier, supra note 131, at 1239. 
in For example, there are two major international air carriers in Taiwan: CAL (China 

Airlines), a govemment-owned £km, and Eva Airways, a private company. (Mandarin Airiines is 
a subsidiary of CAL which is set- up speciaUy for the routes to Australia and Canada: see 
'Taiwan Firms Form Airline For Flight to Awtralia and Canada" Av-Week & Space Tech. 21 
Jan.1992, at p. 45). Owing to the government's policy, both airlines operated many overlapping 
air routes, induding t d  Iines £rom and to the US. Though CAL is still under governmenl 
conttol, it will be releasing I e s s  than 50% of its share to the private sector, and more than 95% of 
Eva Airways is owned by a private company. See "Eva Airways Prepares to Launch Competitive 
International Service" Av-Week & Space Tedi. 22 Jan.2991, at p. 48. 

' 3 9  U.S.C. 5623. 



between the ages of forty and seventy. Prior to the amendments of 1984,'" the 

ADEA covered neither national employees working abroad for US cornpaniesl" 

nor US or foreign employees working abroad for foreign companies. Envisaging 

the economic burden which may be aeated by a residual work-force and the 

need to preserve local employment opportunities~ the 1984 amendments 

extended the scope of the term "employee" to include "any individual who is a 

citizen of the United States employed by an employer in a workplace in a foreign 

country," effedivdy affirming its exhaterritorial coverage. Therefore, the national 

flight attendant working on-board a national Aag carrier would be covered as 

well as those who work solely in sales offices Iocated at foreign termini- Like the 

1991 amendments to Title W, the employers subject to the amendments are 

those with twenty or more employees per working day;'" furthemiore, if it is a 

foreign corporation, it must be controlled by a US parent?n Since the legal 

regimes of both Titie W I  and the ADEA have effectively been integrated subsequent 

to the 1991 amendments to the Civil Rights Act:" the rationale emanating from 

lnOlder Ammicans Act Amendmen& of 1984,s 802(a), 29 U.S.C.A. 5 630(f) (1985). 

17%ee Clmry v. Unifed Sfates Lines,hc., 555 F.Supp 1251 @.N.J. 1983), affd. 7î8 F.2d 607 
(3d. Cir. 1984). The plairitiff, who was working for his employer's foreign subsidiaries, aiieged 
that his discharge was due CO age disctiniination. The Third Circuit Court rejected his argument 
and noted that due to the presumed intent of Congress, the application of the ADEA is 
geographically Liniited - ody mployment within the US is covered. For case comments, see L. P. 
Zanar, "Note on Recent Development to the Age Discrimination in Employment Act" (2985) 19 
Geo. Wash. J. Int'l L .& Econ. 16!5 at 169. See also Pfer%I'wv- Wm. Wrigley Jr-Co., 573 FSupp 458 
(N.D.IU 1983) a d ,  755 F2d 554 (7th CU. 1984), and DeYoero v. Bell Helicopter Textron, Inc. 608 
F.Supp.377 (N.D.Tex.1985). In DeYoreo, the Amencan employee was hired by a national Company 
to work in its Canadian office and was discharged because of his age. The court held that the 

ADEA does not apply to US citizens working abroad. 

'Tt  was estimated that there are approximately a quarter-million US atizens between the 
ages of forty and seventy employer in the private sector in foreign f i m  withiri the US in1984. 
See L.PZanar, id. at 165. 

17 629 U.S.C- 5 63O(b). This number shouid Iogically be interpreted to encompass ail 
employees of the employer beïng sued, not only the employees of the subsidaries. 

802(a). 

'nr The Iegislative intent of the ADEA iç substantially the same as that of Title VIT; 
resorting to the Congressional speech of former US President Nion: "Discrimination based on 
age ... can be as great an e d  in our society as discrimination based on race or religion or any 
other characteristic which ignores a persan's unique status as an individual and treat him or her 
as a member of some arbitrarily defined group. EspeaaUy in the employment field, 



Title M precedents (supra, Section 5.1.2-3) could apply equally to ADEA cases. 

However, some divergences still exkt in the nature and purpose of the two Acfs. 

5.2.2 Judicial practice 

There is no potential conflict between treaties, like FCNs or ATAs, and the 

ADEA because the legal regime of the latter is only concemed with age-based 

discrimination in employment against perçons between the ages of forty and 

seventy; there is no reason to justify discriminatory treatxnent based on age in the 

employer preference provisions of any FCN Treaty or ATA. The remaining 

question, therefore, relates to sovereign immunity erected by foreign govemment- 

O wned airlines. 

In Gazder v. Air India,lf) the employee aileged that his termination by a 

foreign airline's US subsidiary was based on his age, in violation of the ADEA. 

Air Kndia moved to dismiss the motion for la& of subject-matter jurisdiction, 

since it is wholly govemment-owned and should therefore be analogized to a 

foreign government under the FSIA  such that the airline and its employees do 

not falfwithin the meaning of "personff or "employer" under the ADEA. This 

defense, however, fded. 

The court noted that although Air India is an instrumentality of the foreign 

State of India'" engaging in commercial activities within the host country, it is 

Liable "in the same manner and to the same extent as a private person under Lüce 

circumstances." Fwthermore, there is no evidence that the US Congress intended 

to exdude foreign govemment-owned enterprises from the coverage of the ADEA. 

Interestingly, the court also remarked that because "[tlhe incidence of 
discrimination based on age is cruciai and seif-defeating; it destroy the spint of those who want 
to work and it denies the Nation the contribution they could make if they were working." See 
H-Rep. No. 93-913,93d Cong., 2d Sess.(1974), reprinted in 1974 U.S.Code Cong- & Ad. News 

ln574 F.Supp.134 (S.D.N.Y. 1983). 
180 Air India is an international airihe whoiiy-owned b y the government of India. Its 

general supervision, direction, and management is vested in a Board of Directors, the members of 
which are appointed by the Generai Govemment of India. Id. at 135, case note 2. 



nationalization of foreign industry is growing" outside and within the US, and 

consequently an increasing number of US ütizens and residents are finding 

themselves employed in such industries, it is necessary to extend the coverage of 

local legal instruments to these nationals by way of judicial construction?" 

This judgment contains a view totally opposite to that of Lemnifzer, though 

they share the same logical failaaes. For even if there exists no prevailing foreign 

public interest to prefer workers at certain age-levels in ADEA cases, it does not 

foliow that a i l  managerial activities of a foreign airline subsidiary within the host 

country are commerad. The court must consider the entire employment process: 

if the hiririg or firing decisions over a position are directed or controlled by a 

foreign goverrunent or its agencies, for the purpose of exercising certain 

administrative functions rather than pursuhg purely economic concems, then it 

might not be proper to characterize such deusion-making as a "commercial 

activity;" on the contrary, without official intervention, termination or job 

promotion in the government-owned Company are ads of a commercial operation 

which should be subject to local fair employment regdatiow. 

The 1991 amendments to the Civil Rights Act and the 1984 amendments to 

the ADEA established a pioneering mode1 of legislation for the conflict of fair 

employment laws, pushing the exhatemtorîal coverage of local labor laws to the 

utmost extent.'" This unique le@ regime strongly implies that the local public 

interest prevails over international comity with respect to the protection of human 

rights. Applied to the international air transport setting, ail national employees 

working on-board foreign airlines operating to and from the US, or even on-board 

a national flag camer flying abroad, are covered under US fair employment 

regulations; the same is true for al1 employees of foreign aïrline subsidiaries 
lm Supra note 179. at 138. 
182 Compared with the Equal Pay Act 1970 (supplemented by the S a  Discrimination Act 

2975, S. 8) of Great Britain, which cirCUIIiSCnbes its appiicability ody  to contracts of employment 
of men and women employed in Great Britain, 



doirtg business within the US and partiapatïng in national works for the US air 

carrier on foreign soil. Only those ernployed by a foreign airliner to perform 

their duties wholly abroad are d u d e d  from coverage. Even in the latter situation, 

if the foreign employer is controlled by a US parent, then the national employee 

can still invo ke Title W and ADEA pro tecüon nohithstanding its colorability . 
Several factors could aeate exceptions to the above conflict d e s ,  eroding 

their certainty and predictability with respect to foreign airlines operating within 

the US. First, the employer preference dause in an FCN Treaty or ATA would 

preempt the application of local fair employment regulatiow, following the 

rationale of Fortino - under this dause, foreign airhes are endowed with "special 

status" enabling them to lawfdy disaiminate against nation& of the host country, 

especially if the discrimination is substantially dictated by a foreign parent. Should 

the adjudicating court prefer to foUow MacNamaru, then the foreign airIine 

corporation will be treated essentially the same as any local employer within the 

US. 

Second, if the airline is a foreign government-owned enterprise, it could be 

treated as an instrumentality of that government and thereby acquire immunity 

from any legal action based on local equal treatment employment regulatiow, 

depending on whether the decision-making process in employment is based purely 
on econornic considerations or partially serves a govemmental function. No 

conclusive rule is provided, however, due to the great divergence existing between 

Lemniher and GazddS3 and the margin could be further obfuscated as the 

rnultinationalization of ownership and managerial policy in certain international 

airline companies becomes inaeasingly common, rendering the character of being 

"substantially owned and effectively controlled" by national governments less 

visible when the companies' interna1 regulations do not tend to expressly address 

administrative procedure. 
183 It is presumed that the policy of the US govemment towards the granting of foreign 

sovereign irnmunity is restrictive, for the government feeis that the widespread and ïnaeasing 
practice on the part of (foreign) govenunenk of engaging in commercïai activities requires a 
practice which WU enable pesons doing business with them to have their righk determîned in 
the courts. See Sugarnran v. Aeromexico, Inc. 15 Avi. 18,213 (3d. Cir. 1980) at 18,216- However, 
the court WU not necessarily be bound by the above executive policy. 
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6.0 Introduction 

As a social institution created by man, Law is buiit on various human 

relationships profoundly influenced by the cultural, political, and economic 

structure of the state, consequently varying in form and substance. A unified 

substantive law is therefore very hard to realize, unless the subject matter is 

transnational in character and one on which different states share a certain level 

of common regulatory interests. International air transport would be an attractive 

candidate; even though its basic features - like carrier liabiüty - has already been 

domestically regulated for centuries, enthusiasm for this advanced mode of 

trawportation, which symbolizes an unprecedented human breakthrough in 

temporal and territorial limitations, is motivated by a shared sense for integration. 

It can be said that air law has ever since become a legal science lab for unification; 

the Warsaw-Hague pact and the Rome Conventions are bath raw models of its 

future products. 

Among the subjeds currently studied with respect to unification, regulation 

in labor-matters is less advanced. Until now, aside from the contentious provision 

in Article 25 of the Rome Convention of 1952 (which has been discussed supra, 

chapter 2 at section 2.2.3), no other international legal instrument speaficaliy 

deals with or contains specific articles on airline labor law. However, there have 

been ancillary conventions (the Geneva Convention of 1925), preliminary drafts 

(The CITEJA Preliminary Drafts of Convention Relative to the Legal Status of 

Aeronautical Flying Personnel, and the ICA0 Draft Convention for the Unification 

of Rules Relating to Liability of the Carrier in International Carriage by Aïr) and 

scholarly proposals (the Air Law and Torts Resolution of the Institut de Droit 

International) attempting to standardize certain substantive and procedural 

employment regulations, like compensation for industriai injuries, the conditions 

of the individual employment contract, the conflict of laws and on-board delictual 

liability between the airline and its employees; notwithstanding any real innuence 

by these proposals on current judicial practice - some are only unofficial or 

academic suggestions - the principles adopted, their legislative intent and 



regdatory structure, as well as their merits and weaknesses, will di serve as 

usefui references for future unification or muniopai legislation and jurisprudence 

of aïrline labor iaw. 

6.1 The Geneva Convention Concehg  Equality of Treatment for National 
and Foreign Workers as Regards Workmen's Compensation for Accidents1 

6.1.1 Introduction 

The Geneva Convention concernhg Equality of Treatment for National and 

Foreign Workers as Regards Workmen's Compensation for Accidents (hereinafter 

"Acadent Compensation Convention") belongs to a M y  old generation of several 

IL0 Conventions which deal with industrial safety and health, yet it is one of the 

few which has been effectively enforced, due to its unique design. The Accident 

Compensation Convention was originally adopted in draft form by the 

International Labour Conference and has been open for ratification ever since. It 

was soon endorsed by the major world powers2 and entered into force on 8 

September 1926. 

6.1.2 The Structure and Function of the Accident Compensation Convention of 
1925 

A. National Treatment 

Artide 1 of the Accident Compensation Convention of 1925 describes the 

prinuple of national treahnent: 
Each Member of the International Labour Organization which ratifies this Convention 

undertakes to gant  to the nationals of any other Mernber which s h d  have ratified 

' 38 U,N,T,S 257, IL0 NO. 19. See the tull authentic English and French text of the 
Accident Compensation Convention of 1925 in M.0- Hudson, ed. Internafional Lefifation 
(Washington: Carnegie Endowrnent for Intemational Peace, 1931), Vol. ID, pp.1616-19. 

2 By 1931, major industriai countries in Europe like Germany, Austria, Beigium, Spain, 
France, Great Britain, Italy, the Netherlands and Asian countnes like Japan had ail ratified the 
Convention. For the List of ratifications, see 1931 RDIP 394. Currentiy, most industrial countries 
have become members of the Convention; see also M. J. Brown & D. J. Harris, Multilateral Treaties 
Index and Current Status, 8th cumsupp. (Nottingham: Univ. Nottingham Treaty Centre, 1994) 
p.104. 



the Convention, who suffer personal injury due to industrial acadents happening in 

its territory, or to their dependents, the same treatment in respect of woreen's 

compensation as it grants to its own nationals. 

lhis equality of treatment shall be guaranteed to foreign workers and their dependents 

without any condition as to residence. With regard to the payments which a Member 

or its nationals would have to make outside that Member's territory in the application 

of this prinaple, the m e m e s  to be adopted shall be regdated, if necessary, by 

specid arrangements behveen the Members concemed. 

It would cause some technical difficulty for State Parties to the Accident 

Compensation Convention to apply uùs equal ba tment  to their nationals without 

revising their local compensation schemes; the ratified treaty requires such a 

special enactment to become national Law. 

"[S]ame treatment" means there should be no provisions in the national 

compensation system which is applied solely to foreign workers who suffers 

indushial i n j q  within the forum t d t o r y .  Therefore, not e v q  restriction based 

on foreign elements is discrimùiatory; for example, if a provision imposes material 

restrictions on the payment of benefits to ail residents of foreign countries, it is 

still considered equal treatment, for both the national and the foreigner mairitainhg 

their residence abroad are affeded by this restriction, although the injured foreign 

employee who works only temporarily in the forum (and expects to retum to his 

foreign residence after the assignment) is effectively placed at a disadvantage.' 

Such a provision itself s h d  not be conceived as creating any prinaple of 

conflict of labor laws, though it has been suggested by the International Labour 

Office that the above-mentioned Article 1 requires the application of the laws 

and regulatiow of the country in which the accident occurred, in the absence of 

any special agreement (between the member states) on the coverage of foreign 

workers? The prinaple of national treatment will not necessarily be appiied if 
3 See Answer to the Norwegian Govemment (8th Session, Intl Labout Conference (1927) 

Report of the Duectors, ~012,125) Decennial Report (1936) 26, and the report of the Committee 
of Experts in 1949,32 Report iIi (App.) 23, ated from IL0, I n f e ~ f ~ l t i o m l  Labour Code 1952, infra, at 

'~nswer to the Japanese Govemment (10th Session, Int'l Labour Conference (1927) 
Report of the Directos, ~01599)  DeceMial Report (1937) 27, ated from ILO, Intmnatioml Labour 
Code 1951 (Geneva: International Labour Office, 1952) VOL 1, at p.627 n. and see &O E. RabeI, The 



the daim is made before authorities other than those of the loals delicti. Furthermore, 

there are in fact many workers' compensation statutes which do not expressly 

base theïr coveage on a condition of nationalify or local residence, but this does 

not necessarily mean that they have adopted the principle of lex 104 delicfi in 

transnational settings; indeed, the national treatment approach seems more likely 
to erect the Zex fon  instead of the [ex loci delicti principle. 

B. Speual agreement 

Artide 2 of the Accident Compensation Convention prescribes that 
Special agreements may be made between the members concerned to provide the 

compensation for industrial accidents happening to workers whilst temporarily or 

intermittently employed in the territory of one Member on behaif of an undertaking 

situated in the territory of another Member s h d  be governed by the laws and the 

regdations of the latter Member. 

In other words, member states can dictate the law applicable to industrial injury 

sustained b y certain sectors of foreign workers through bilateral arrangements, 

i.e., incorporate specific conflict d e s  in a treaty, which acts as the most efficient 

way at this stage to solve conflict problems between countries having frequent or 

scheduled labor force transactions due to geographic vicinity or economic 

dependency. The effect of this method is certainly limited to those two countries 

which share a common interest in resolving such disputes? One example is the 

conflict d e s  adopted in Article 2 of the 5 Febmary 1930 treaty between Germany 

and A~str ia :~ 
(1) The legislative provisions of the State in whole territory the employment on which 

insu rance is based is canfed on shall apply as a rule with respect to the administration 

ConfIict of hws  - A Comparatk S M y ,  2d ed (Am Arbor: U of Mi& Press, 1964) Vo1.3 at p. 229, 
n.60. The question speaficaüy addressed the accident çustained by persons other than crew 
members of a ship anchored in the territorial waters of another country; according to the ILO, 
uniess national legislation were to stipulate otherwise, compensation for accidents which occur 
on-board a merchant ship in foreign waters to persons other than the crew shouid be governed 
by the law of the country in the territorial waters of which the ship is situated. 

5 See aIso F. Morgenstern, "The importance, in Practice, of Conflict of Labour Law" 
(1985) 124 In t l  Lab. Rev.119, at p.126. 

?,.S. 1930 - ht .  10. Also ILO, Internationul iubour Code 1951, supra note 4, at pp. 636-7 



of the branches of social insurance specified (in Article 1). The following cases shaiI 

be exceptions to this d e :  

(a) If an employee is sent by an establishment (ernpIoyer) which (who) has its head 

office (his domicile) in one state to undertake temporary ernployment in the territory 

of the other State, the legislafive proztision of the other State in which the establishment by 

which he is send has i fs  head office (the State in which is the employer is domiciled) shall 

apply for a period of one year. The legislative provision of this State s h d  ako apply to 

employment which owning to its nature necessitates repeated sojoum in the territory 

of the other State for period not exceeding one year on each occasion. 

(b) The insurance of empIoyees - 
1. of public transport rrndertakings of one State who are employed in the temitory of the other 

State eïther permanently on junction lines or atfrontier sfaéions or temporanly; ... 
shaii be governed by the legislative provisions of the StaCe in which is situated the 

branch of the establishment to which the employee in question is subordinated in respect of 

questions of employment .... 
A branch office or other permanent organiza tion set up h one State by an establishment 

which has its head office in the other State s h d  also be deemed to be an establishment 

for the purpose of the provisions Iaid down under (a) ...- 
(c) ... 
(3) If an accident occurring in one State is covered by the acadent insurance Iaws of 

the other State, the provision of the said laws shall also apply in so far as relates to other 

claims for compensation which may be made on account of the accident in conformity with the 

laws of thejrst State this provision s h d  also apply when an establishment W covered 

by the accident insurance legislation of only one of the two States. This provision 

shall apply to the other branches of social insurance specified in Artide 1, mutatis 

mutandis. 

(4) I f  in the case of an establishment (employer) which (who) has its head office (his 

domicile) in one State, the Iaw of the other State is applicable under the proceeding 

provision to an employment in that State, the employment s h d  be placed on the 

same footing as an establishment for the purpose of that law. 

(5) The application of the legislative provision of one State in pursuance of Nos ... (4) 

shall also entail the cornpetence of the social insutance carriers, authorities and courts 

of that State in comection with the administration of social insurance- 

(6) if contributions have been paid to the insurance carrier for the other State, although 

they should have been paid to the insurance carrier for the other State, the former 



insurance carrier shall be deemed to be competent until such time as  any dispute 

concernuig cornpetence has been deaded in a legaiiy binding manner. The re- 

establishment of the statutory position shail apply as regards the future only femphasis 

added]. 

Curiously, the above provisions do  not apply to the a e w  or other persons 

permanently employed on vessels traveling a bordering river, nor to the a e w  of 

aircraft,' probably due to the consideration of r&aining from the institution of 

any official position on the conhoversial issue regarding sovereignty over territorial 

airspace and bordering (intemational) rivers. Nonetheless, the Germany-Austria 

treaty s till provides an inspiring model of conflict d e s  with respect to industrial 

compensation. 

The model confinns the locus insurance laws as a general principle govemuig 

the conflict of workers' compensation statutes, for both the employee and the 

employer have a legitimate expectation towards these laws: they may very possïbly 

be part of the law of the employee's domicile and the place where he receives 

benefits, and they also help the employer to correctly calculate his insurance 

costs.' On the other hand, the major interest in compensation law of protecting 

the injured employee - who is presumed to decline a court battie and to urgently 

need the benefit for rehabilitation and basic living support while disabled - has 

been fully envisaged; exceptions to the locus insurance prinàple are designed for 

those who are temporary dispatched overseas. The compensation laws of the 

other state in which he is sent and those of the state where the employer has its 

head office will simultaneously apply for a period of one year to provide immediate 

relief. As for employees working in transnational public transport, either 

permanently or temporarily on junction lines or at frontier stations of a foreign 

country, compensation is govemed by law of the foreign brandi to which the 

employee iç professionaliy subordinated. 

7~rtide 2(7) of the Germany-Austria Treaty of 5, Feb. 1930. 

bnus position has been supported by judiaal practice. See André filpur c. Cnisse 
primaire d'assurance maladie des Alpes marifimes, Cour de Caasation, Chambre sociale, 7 Jan. 197i: 
1972 JDI 77, Sté Bordeaux Inferim Express c, Caisse primaire d'assurance maladie de la Gironde, Cour de 
Cas. Chambre socfale, 2 June 1976: 1978 JDI 1% and aviation case like Compagniefianazise de 
l'Afrique occidenfab c. Garnier-Chèvreuille, Cour de Cass. soc. 6 Nov.1985: (1986) RWIP 501; these 
decisions have been discussed in the preceding chapters . 



6.1.3 Remarks on the Acadent Compensation Convention of 1925 

The national treatment forxnulae will not directly solve the conflict of laws 

problem immediately faced by employees in the international air transport 

industry. It could induce the injured worker to daim before the locus laboris or, at 

best, reduce the chance of forum shopping and statutory conflict. Furthermore, 

though the municipal residence requirement is discarded, since it would be hard 

to define in whose territory the personal injury due to industrial acadents was 

sustained if it occurs on-board an aircraft in fiight, the relief effect of national 

heatment for injured flying personnel may be weakened; even if the locus delicti 

is interpreted as the first country where landing takes place immediately after the 

incident, only those who suffer instant and visible injury are benefited. 

Bilateral arrangements like the Germany-Austria pact are an excellent mode1 

for dealing with the conflict of workers' compensation laws, yet their feasibility 

is still circumscribed to those two countries sharing a common interest in resolving 

these disputes. Otherwise, it WU become a popular clause in FCN treaties or 

ATAç. The possibility of incorporating these flexible mechanisrns is also based 

on thiç bilateral fom; th& acceptability would be questionable in a multilateral 

context. 

6.2 The Resolution of the Institut de Droit International: 
"Conflicts of Laws in the Law of the Aii' 

6.2.1 Introduction 

At its 51th Session in Bmssels (11 September 1963), the Institut de Droit 

International adopted a Resolution entitled "Conflits de lois en matière de droit 

aérien (Conflicts of Laws in the Law of the Air)" (hereinafter the "Aïr Law 

Resolution")~ thiç painstaking legal project, which took three years of preparation," 

h French version of the Redution (which is considered by the Institut asfuisnt fot) is 
found in (1963) 50 11 Annuaire de i'institut de Droit International 365-8, and the Engiish version 



is intended to unify certain major conflict of laws d e s  in matters of air navigation, 

ranging from nationality (Article l), rights in rem and private law daims ( M d e  

2), hiMg and affreightment of the aircraft (Article 3), contracts of carriage (Article 

5), torts arising from aerial collisions and surface damage (Article 6 and B), and 

also with respect to aerial rescue or saivage and the legal acts and facts taking 

place on-board aircraft in flight (Artide 7). The Air Law Resolution was designed 

only to unify certain rules of the confiict of laws which might be encountered in 

speufic situations of international air transport, for which the general principles 

of private international law were unable to provide an adequate solution, as 

opposed to substantive private international air laws, like the Warsaw 

Convention:' so the a w  model it envisages could only be considered an example 

of the procedurai aspect of unified international private air law. 

The Air Law Resolution is the first and only attempt to inhoduce an all- 

encompassing scheme of confiïct of laws speofically for international air transport. 

Each rule provided in the Air Law Resolution is designed to deal with specific 

aviation settings containing plural foreign elements, for which principles of the 

conflict of laws were not yet adequately formdated, and the result might be 

awkwaid i f  applied to general conflict ruleç per unnIogiurn. Such a unique 

arrangement cannot help but arouse curiosity on the legitimacy of singling out 

art individual group of confiict mles for a loosely categorized sphere of law; 

nevertheless, the answer to this question is beyond the scope of the present shidy 

and, as a matter of fact, has already been positively answered by another leamed 

researcher.12 

6.2.2 The General PrincipIe of Party Autonomy 

1 %or a brief cirafting history of the Resolution of the 51th Session of the institut, see M- 
Milde, "Conflicts of Laws in the Law of the Air" (1965) 11 McGa L. J. 220, at pp. 220-1, which 
also provides an overaIl review of the Air Law Resolution, and M. A. Makarov, "Exposé 
préliminaire", (1959) 48 1 Annuaire de i'institut de Droit Intemational 411, "Rapport provisoire et 
project de Résolutions"(l959) 48 1 Annuaire de Vins titut de Droit International 359. 

I l  I n f i  note 48. 
1 s e  M. Milde, "Confiicts of Laws in the Law of the Air", supra note 10, at pp.221-6. 



Among the totaiity of nine Articles, there exists one (Article 4) which is 

concemed with d e s  of the conflict of labor laws in international air transport. It 

provides that* 
The contract of empioyment of the aew of an airaaft s h d  be governed by the law to 

whidi the parties have indicated their intention to submit 

If the parties have not indicated their intention in this matter, the contract shall be 

governed by the national law of the air& 

A preliminary question raiçed by this provision will be: does the phrase "contract 

of employment" refer only to the individual contract of employment between 

airlines and flying personnel, or does it also cover the "collective contract of 

agreement" between managerial forces and organized labor? No definitive answer 

is provided by the law or doctrine. However, since al l  preliminary discussions 

focused on the current trend of laws goveming the individual contract:' it seems 

that the conflict of collective agreements is beyond the scope of the Institute's 

intentions. 

Moreover, unlike the Torts Resolution also adopted by the Inçtit~te,~ which 

is expressly prescribed to cover a l l  questions related to the on-board d e k t  and 

consequently deprives all privileges once enjoyed by the lex fori, the Air Law 

Resolution is silent on the scope of application for the d e .  So it is doubtful that 

its principles would also apply to issues like the capacity of the parties or the 

forrn of the contract. 

According to Article 4, the applicable law governing the contract of 

employment will be that chosen by the parties. The worker and the airline 

Company are free to select any law they ~vish. The chosen law need not to be that 

which has a substantial connection to the party or the relevant employment 
- - 

%e French version reads as foliows: 'Ze contract d'engagement du personnel d'un 
aéronef est régi par la loi à laquelle les parties ont manifesté la volonté de le soumettre. 
Si les parties n'ont pas manifesté leur volonté à cet égard, ce contrat est soumis à la loi nationale 
de I'aéronef," see szcpra note 9, at p. 366. 

14see (1959) 48 1 Annuaire de l'institut de Droit International, at pp. 381-5,428,444,447, 
453, and (1963) 50 II Annuaire de l'institut de Droit International, pp. 197-203,248-50. 

1s See infra Section 6.3 of this chapter. 



relations as prescribed by the US. Restatement? The principle of autonomie de la 

volonté is surely the prevailing trend in the private international law of contract. 

However, as we have mentioned supra, in chapter 3, party autonomy has never 

been popdarly accepted by classical theory as a geneml prinaple of the conflict 

of laws with respect to the individual conhact of employment" because it is 

doubtful that the right or ability of the economic-weaker party to choose the 

applicable law really exists in view of its inferior negotiating capabïlity in the 

transaction. Thus, when faced with Hobson's choice, most employees do not 

really ewercise free-wili at the bargaining table, and the applicable law is in fact 

chosen unilaterally by the employer. For this reason, the lex uoluntatis is strictly 

circumscribed by various conditions, although it is principally admitted by the 

EEC Contracts Convention," and this restriction is severe enough to actualiy 

deactivate the operation of autonomy. In cornparison, the laissez-faire approach 

of the Air Law Resolution is surprising, though it was noted that most courts will 
be inclined to accept the lex uoluntatis unless it violates the imperative d e s  of 

the 

Another unusual point in the first paragraph is that it does not mention if 

the chosen law must be "indicated" in express terms or simply demonstrated 

with reasonable certaintv, as evidenced by employing certain legal expressions~ 

a logical consequence of party autonomy which also serves as a protective 

requirement of adequate notice, especially to the weaker party who substantially 

adheres - rather than agrees - to the contract. Without such a requirement, the 

indication could be taut, and the court must then interpret the parties' common 

16§ 187 (2). Restatement of the Law (Second): Contlict of Laws, (St.Paul. American Law 
Institute Publishers, 1971). 

" s e ,  e-g., in E Rabd, The Conflict of knos - A Comparative Shidy, VoL3 2d ed. 
(AnnArborr Univ. Mich. Press, 1964), at pp. 190-200, aufonomie de la vohntéhas never been 
admitted as a comecting factor for the contract of employment. 

18 See supra chapter 3. 

''se M. Miide, "Confiicts of Laws in the Law of the Aü", supra note 10, at p. 240. 
20 Cornparison with EEC Contract Convention and Restatement Second, see also S. 

Cohen, ''The EEC Convention and U.S. Law Governuig Choice of Law for Contracts, with 
particular EmphasW on the Restatement Second: A Comparative Study" (1989) 13 Md. J-Intl L. & 

Trade 223, at p. Dl. 



intention with cikaetion, possibly deteriorating the situation of the weaker party 
who generaliy cannot afford to avail himself of better litigation techniques in 

arguing for his best interests before the bench? 

6.2.3 The National Law of the Aircraft 

When the parties do not indicate any applicable law of contract, the Air Law 

Resolution prescribes in the second paragraph of Article 4 that the national law 

of the aircraft, on which the flying personnel rendered their service, shall gove.. 

A precedent can be found in the CITEJA Preliminary Drafts of the Convention 

Relative to the Le@ Stahis of Aeronautical Flying Personnel, which is discussed 

in the following section? Most of the theoretical drawbacks of the place of 

regishation as a connecting factor for the conflict of torts in international air 

tramport, as examined in chapter 2, also apply here, and curiously the Institute 

did not provide any valid reason to support the proposal? In practice, not only 

may the nationality of airaaft have nothing to do with the on-board employment 

relationship in a typical example of the dry lease:' but the crew interchange 

agreem& might also create a similarly strange resuit. 

Though such a situation might not occur h-equently, since adherence to the 

standard contract of employment constitutes the usual practice in the present 

highly-unionized international air transport industry, yet it can still take place 

when the flight is operated completely abroad, providing the employer with the 

opporhmity to sign a more advantageous contract of employment - eg., in obscure 

''~his point of view is supported by Aushalian private international Law, while dowing 
for tatit choice in contractual relationship generally (5 11); the PR-Gesetz (Bundesgesetz vom 15, 
Jun.1978 über das internationale Privattecht, which twk effect on 1 Jan. 1979 and repealed the 
former provisions incorporated in the Civil Code) in 5 44 (3) presaibes that a contractual choice 
of law s h d  be taken into consideration only when expressly made. See the fuii German text and 
English translation of the PR-G in (1980) 28 Am. J.Comp.L- 222 

22 See infia, Section 6.4. 

%ee (1963) SO II Annuaire de l'institut de Droit International, at pp.248-9. 

"Sec also M. Milde, "Confiicts of Laws in the Law of the Air", supra note 10, at p- 241. 

25See footnote 326 and 684 of chapter 2. 



language - if he is alIowed to escape from the coveage of a Local coilective 

agreement? 

6.2.4 Remarks on the Resolution 

The major contribution of the Air Law Resolution is to provide predictable 

d e s  to the conflict of contracts with respect to employment in the air industry: 

two simple d e s  without exception. Yet insistence on predictability may at the 

same tirne saaif ice other considerations which are indivisible from the contract 

of employment, espeaally those regarding the protection of a weaker party. In 

comparing the serious cuttaiilnent of the autonomie de la volonté in Artide 6 of the 

EEC Contracts Convention and g187(2) of the Second Restatement, one can grasp 
the difficulty involved in readUng a balance between these two ends. 

6.3 The Resolution of the Institut de Droit International: 'I)elictual 
Obligations in Private International Law" 

Conceiving of the urgent need to unity certain prinaples goveming delictual 

liability in private international law which cope with tedinical development in 

the sphere of global jurisp~dence,~ the Edinburgh Session of the Institut de Droit 

International on 11 September 196gB adopted another resolution which also carries 

certain articles related to airline labor law: the resolution on "Delictual Obligations 

in Private International Lawwz9 (hereinafter the "Torts Resolution"). The Torts 
26 See supra chapter 4 on the extraterrïtoriality of the local coiiective agreement, 

%Üs motif has been indicaied in the preamble to the Torts Resolution: "bleing of the 
opinion that as a result of teduiical deveiopmenk the prinaples goveming delictual liability in 
private international law have greatly gained in practicai importance and that they contulue to do 
so," see infia, at p. 386. 

r-hi, is the 54th session of the Institut & Droit I n t m t i o ~ l ,  from September 4 to 13, 
1969. A brief report on the resolutions adopted by the session is found in Q. Wright, "Reports (on 
the Edinburgh Session of the lnstitute of International Law)", (1970) 18 Am. J. Comp, L. 476. 

%e fuU text of the English version of the Torts Resolution can be found in (1969) 53 ï I  



Resolution deals speafically with the confkt of laws d e s  related to delictual 
liability daims, which is intended to provide a general prinaple to guide the 

courts and academic writers? It findy exduded the following g e n d  prinaples 

cf private international law that inevitably accompany hem: the f i s t  is the 

classification of delictual liability or torts in the case, which is to be left to the 

court to deude through the lexfori or other methods?' The other general prinaple 

of private international law related to delictual daims which the Torts Resolution 

reluctantly deals with is the problem of public law violations, which usually 

ensue from an interpretation of the [ex delicti where its scope of application does 

not coincide with that of the system of law comprising the relevant rules of 

public  la^;^* the problem is expected to be encountered often in deciding whether 

the employer is negligent per se. Since the problem transcends the scheme of the 

Torts Resolution, and should be solved through gkeral  analysis of the relation 

between public and private law in the conflict of laws, it was exduded from 

consideration. As for party autonomy, i.e. the fieedom of the parties to stipulate 

their rights and obligatiow in law - exduding contractual liability - other than 

those which would normally be consmicted through conflict d e s ,  it is also 

categorized as a general problem of private international law and is not dealt 

with in the Torts Resolution? The drafters of the Torts Resolution &O decided 

not to expressly tadde the basic problems which might occur in maritime or 

Annuaire de l'institut de Droit International 386-90, and the French version at pp. 370-4. 

?3ee J. Offerhaus, "Rapport provisoire (pour les obligations délictuelles en droit 
international privé)" infia note 43, at 341 ("ml est nécessaire de se limiter aux grandes lignes"), 
and 0. Kahn-Freund, ''Final Report and Draft Resolution (on Delictual Obligations in Private 
International Law)", inlfa, at 438 ("Tt would be inopportune to encumber the Resolution with 
considerations of detaii many of which defy discussion in terms of the law of delid in g e n d  
and require an analysis of particular types of delict"). 

""Rte Institute wiii not express any view on whether or not the criteria of ciasdication 
shouid be taken from the lex fori. While it would not be for the lex fon to say whether the 
impugned conduct cornes witfun the category of those acts which are illicit, it may be the task of 
the lex fori to determine whether such conduct, if it was iliiat according to the lexfori, would or 
would not corne within the definition of what that law c a b  a 'delict' or a 'tort4" see 0. Kahn- 
Freund, "Fiai Report and Draft Resolution (on Delictual Obligations in Private International 
Law)", (1969) 53 I Annuaire de i'institut de Droit International 435, at pp. 448-9. 

32 O. --Freund, id., at pp. 456-7. 

f)ld., at p. 462 This problem mostly focuses on the issue of contract as a defence in tort, 



aenal settings, such as what occurs when the delict or tort is committed on the 

high seas or territorium nullius, but they expected to overcome these problems 

with the d e s  and methods already provided?' 

The law indicated by the principles of the Torts Resolution encompasses the 
standard of liability (i.e., whether the relevant a b  constitutes gross negligence or 

simple negligence), dong with all the presumptions relating to liability (i.e., the 

application of the doctrine of res ipsa loquihcr or negligence per se), as well as the 

question of the victim's contributory negligence and the delictual capacity of 

infants, mentally-disordered persons, and corpora te bodies, the irnmuni ties of 

charitable organizations and trade unions, the vicarious liability of ernployers for 

their employees and of corporate persons for their organs, the determination of 

the personç entitled to compensation, and finally the amount of cornpensable 

darnage and its assessrnent (Artide 4). The result is the deprivation of all privileges 

previously enjoyed by the Iex fo r i  For example, suppose an airline stewardess 

breaks her leg while working on-board due to midair turbulence. If the law of 

country A is indicated as applicable to her tortious action againçt the airline in 

the courts of country B, pursuant to Articles 1 and 2 of the Torts Resolution, then 

the law of A determines the scope of the duty of care owed by the airline, as w d  

as the availability of res ipsa loquihtr or negligence per se as a defence, plus 

contributory negligence, voluntary presumption of risk, and act-of-God defences; 

most importantly, it detennines the applicability of common employment or 

fellow semant d e s  and consequently the employer's vicarious liabili ty . No Iaws 

of country B will operate with respect to either the assessrnent or the compensable 

range of damages." 

which has been dealt with in Section 3.1.1. of chapter 3. 

s"p~ut [the Torts Resolution] .. may have the anciiiary effect of heiping to overcome the 
somewhat cmde solution of applying the lex fon , e.g. to couision on the high seas between 
vesseis of which neither wears the fiag of territorium for?' 0. Kahn-Freund, supra note 30 at p. 
463. 

Wowever, the lexfon'could still appLy in the name of forum public policy, especially on 
the amount of compensation awarded, since it is a common practice of cadilied private 
international Iaw of the civil law countnes to introduce a special public policy clause on torts, 
which Limits the compensable damage to a maximum amount by virture of lex / o n  see, e-g., 
Artide 135, sec2 of the Feded Statute on Private International Law (PIL Statute) of Switzerland 
(''If daims based on a defect or defective description of a product are govemed by foreign Iaw, no 



Stnicturally, the Torts Resolution cowists of a Preamble and five Artides. 

The fkst Article p r e s d e s  the lex loci delicti as the general rule governing the 

conElict of laws in delictual liability. The second Article provides the definition 

of the locus delicti in order to solve the Longstanding controversies between the 

locus a c h s  and the locus injuriae. The third Artide lays down the exceptions 

created by special relations between the parties and the appropriate situation to 

substitute the lex loci delicti rules. Article Four delineates the scope of the law 

indicated, while the final Article regulates the conditions for the operation of the 

forum public policy exception. 

6.3.2 L e r  loci delicti: the Generd Principle and its Exceptions 

The lex loci delicti rule was chosen as  the general prinùple of the Torts 

Resolution after a thorough review by the Commission of three broad theories 

(or policies) in the conflict of torts. The prinuple of lex fori was s t r u d c  out 

because it is generally conceived as a substantive mutation of choice of law 

procedure (an a b w  of the public order exception) which encourages of fonun 

shopping? The prominent "most significant relationship" d e  was abandoned 

due to the critichm that it is, in fact, a non-theory: "the theory would elevate the 

reason for choosing a comecting factor into the co~ec t ing  factor it~e1.f."~' The 

d e  would not only deteriorate the already-bedouded general n o m  of the contlict 

of torts, but would also eliminate the element of predictability completely. Even 

though in many situations, such as in international transport settings, the lex loci 

delicti rule is shown to be "unconnected with the social environment of the parties, 

or of the relationship which &ts between than,"% since thiç basic, if not dominant, 

rule has responded well to ancient traditions and the requirements of expediency 
damuge c m  be awarded in SmMfier&nd beyond fhose that would be awarded under Swiss law for such a 
damage or injunJ'[emphasis added]): an English version of the PIL Statute can be found in P. A. 
Karrer, K. W. Arnold & P. M. Patocdii, Switzerland's P d t e  International Law, (Deventer: Kluwer 
Law & Taxation Pubiisher, 1994) at pp.31; and infia section 6.3.6. 

" O. Kahn-Freund, "Final Report and Draft Resolution (on Delictual Obligations in 
Private Intemationai Law)" supra note 30, at p. 441. 

D Id., at pp.442-3. 



and justice? and most importantly been cowtantly reaffirmed by judicial practice 

and statutory legislation in many systemsYa the Institute eventually deaded to 

retain it as a general prinaple and the las t  line of defence" in the choice of tort 

laws." Artide 1 of the Torts Resolution crystallizes the principle that "delictual 

liabilities are governed by the law of the place at which the delict is comrnitted." 

Since the Lnstitute has fulIy recognized that the geographic environment of 

the delictual act or conduct does not always create a meaningful link with the 

social environment of the parties, especially when those torts occur in the course 

of rapid mobility, it then introduced several exceptions in the Torts Resolution 

that can "work out separately for each type of deiict" (such as traffic accidents, 

accident at work, etc.) and "transcend the limits [and functions] of a general 

resolution on delictual liability,"u to substitute the l a  loci delicti prinaple. However, 

these exceptions are strictly limited to function only "[iln the absence of any 
substantial connection between the issue to be determined and the place or places 

at which the delict has been committed," (see Article 3, sec.1); only when there is 

no compelling interest for the lex loci delicti to govem the relevant daim, as 

"indicated by a speual relation between the parties or between the parties and 

the occ&ence" (see Artide 3, sec-1), will the law apply." These "special relations," 

though, were deemed to be "a concession to the need for flexibility at the expense 

of predi~tability."~ They are not regulated in an abstract fom, but are expressly 

listed in subsections (a) and (b) of section 1 and section 2 of Article 3 of the Torts 

Resolution. Two of these exceptions are diredy related to the conflict of employer's 

tortious liability in the international air transport indus-; they are "the law of 

' ~ d . ,  at p. 439. 
39 Id., at pp. 443-4. 

''Ose the decisions âted in Section 24.5 of chapter 2 

" ~ e e  O. Kahn-Freund, 'letter to the Members and invited Members of the Twenty-Sixth 
Commission" in Annex 1, (1969) 53 1 Annuaire de l'institut de Droit International 484, at p. 489- 

s e  preamble of the Resolution, supra note 28. 

UtThe meaning of 'in the absence of any substantial comection' should be strictly 
interpreted; i.e. the general prinaple (locus d e )  should not be easily displaced:" see 0. Kahn- 
Freund, 'Final Report and Draft Resolution (on Delictual Obligations in Private International 
Law)", supra note 30, at p. 46û. 



the seat of an enterprise to liabilities arising between employers and employees 

and between fellow employees of the same enterprise" (see subsection (a) of 

section 1) and "the law of the place of registration to delicts committed on board 

an aircraft" (section 2). 

6.3.3 The Law of the Seat of an Enterprise 

Though some rnembers of the hti tute cast doubt on the maturity and 

validity of the exception provided for the employer's tortious liabilifl and 

though it is undeniable that a great portion of the employer's tortious liability 

wili be governed by a workers' compensation system, palliatirtg the urgency of 

unifying the conflict of laws rule on this subject notwithstanding that the 

compensation daim does not itself give rise to a true choice of law problemt6 the 

provision was eventually induded in the Torts Resolution. As O. Kahn-Freund 

noted in his Réponse, "[ijf one exdudes the cases which touch ... Labour Law, ... 
[and] Transport Law, one exdudes almost the entire scope of the modem law of 

tort in practice."" 

In the Torts Resolution, it is envisaged that the special relation between the 

employer and employee justifies the replacement of the general p ~ u p l e  of lex 

loci ddicti with "the seat of an enterprise (du siège de l'entreprise)" where the 

former does not have any comection with the situation of parties. The theory is 

set out in Article 3, subsection (b): 
In the absence of any substantial comection between the issue to be determined and 

the place or places at which the delict has been committed, and by way of exception 

to the d e s  in Article 1 and 2, the law is to be applied which is indicated by a special 

44 O. Kahn-Freund, id., at p. 458. 
45 See J. Offerhaus, "Rapport provisoire (pour les obligations délictuelles en droit 

international privé)" (1969) 53 1 Annuaire de i'institut de Droit International 293, at p. 305, also 
Résponse à l'exposé préliminaire du ler août 1965 et au questionnaire du ler novembre 1965 de 
M. J. Offerhaus (hereinafter as "Réspotrse'') by E. E. Cheatham, "there should be excluded at this 
time from the study Topic ...Te droit du travail '..since these subjects Vary so widely in local law 
that it may be especially difficult to lay down d e s  of cofict of laws as to them", at (1969) 53 I 
h u a i r e  de l'institut de Droit International 390. 

&See dixussion in Section 23.3 of Chapter 2 



relation between the parties or between the parties and the occurrence: 

(a) ... the law of the sent of an enferprise fo liabilifies arising between employers and employees 

and between fdow employees of the same enterprise [emphasis added]. 

The Torts Resolution itself does not provide any definition for "the seat of an 

enterprise," yet according to the Final Report made by O. Kahn-Freund, the terrn 

shodd refer to the siège social qyéctiJ i.e., the center of management and control 

for the employment relation? The siège social effectif of the employer does not 

necessarily have to be at his domide, or as in most cases, the place of incorp~ration'~ 

Especially for enterprises involved in transnational business activities, such as 

the international air transport industry, the operating center through which the 

employer (or his delegates) maintains routine professional interaction with his 

local employees may be found in multiple locations. Article 28 of the Warsaw 

Convention employs a similar phrase, the "siège principal de son (transporteur) 

exploitation (the [camer's] principal place of bus in es^),"^^ which according to 

writers on this subject refers to the air carrier's actual center of management, or 

home office) as the "principal" place of business, i.e., the "main part" of the 

place where the executive and managerial work of the enterprise takes place, as 

the carfier's only possible siège principal de exploitation? However, the relations 
47 Résponse b y M. O. Kahn-Freund, supra note 44, at p. 395. 

a O. Kahn-Freund, "Final Report and Dr& Resolution (on Delictual Obligations in 
Private International Law)", supra note 30, at  p. 466. 

?et in many systems the domiale of a corporation is usually its principal place of 
business, or siège social; Article 3 of the Corporation Law of Taiwan presaibes that the domicile of 
a corporation is the place designateci for its principal corporation (office); a sirnilar approach is 
adopted in France: see P. Lerebours-Pigeonnière & Y. Loussouam, Droit Inteniationnl Prmé, 9th 
(Paris: Dalloz, 1970) at pp. 302-. 

50 Convention for the Unification of Certain Rules relating to International Carriage by 
Air, 137 LNTS11, ICA0 Doc.601,1947 CTç 15. 

''!3ee G. Miller, Liah7ify in Intensafi~f~ll Air Transpurt, 1st ed (Deventer. Kluwer Publisher, 
1977), at pp. 302-3, L. B. Goldhirsch, ïhe W t m m  Conziention Annoiafed -A  Ipgal Handbook, 
(Dordrechtr Martinus Nijkoff Publisher, 1988), at p. 145, Shawaoss & Beaumont, Air LAW, P. 
Martin, J. D. McClean, E.de. M. Martin, ed- 4th ed.(London: Butterworth, 1993), at VII/140, E. 
Giemda & R Sdunid, Warsuw Convention, (The HagueKluwer Law International, 1995), at WC 
Art.28,5. 

%e Nudo v. Sabena, 7 Avi 18,295 (E.D.Pa. 1962), Eck v. United Arab Airlines, Inc. 9 Avi 
18,146 (26 Cir. 1966), Re Korean Air Lines DXsaster of September 1,1983,19 Avi 17,579 (D. D.C. 
1985), Standford v. Kuwait Ainuays Cwp., 20 Avi 17,393 (SDNY, 1986), Duflv. Var& Airlines Inc., 22 



and the in terests involved which legitimize the jurisdic tion of Warsaw claims 

differ from those which justîfy the law applicable to the action in tort againçt 

employers. A simple analogy, therefore, would be a fake one. 

6.3.4 The Law of the Place of Registration 

According to O. Kahn-Freund, whenever the deIict occurs on-board an air& 

or even in the "transit lounge" of an airport, there might exist only a minimal 

co~ect ion  between the situation of the parties and the place of the delia, for the 

parties are in fact surrounded by their own unique social envir~nment .~ The 

place of registration of the aircraft, which is in faa  envisaged as a personification 

of the aircraft itself, is therefore considered by the Torts Resolution to be the 

sovereign territory more appropnate than the locus delidi for controlling on-board 

delicts, subject to formidable dissent. Article 3, section 2 of the Torts Resolution 

reads: 
With the same intent the law of the flag may be applied to delictç on board a ship in 

foreign territorial water and the law of the place of registration to delicts committed 

on board an aircraft. 

So regardless of whether the aircraft is flying over the territorial ainpace of a 

foreign state or, as suggested by O. Kahn-~reund,~ is s a  taxying on the traffïc 

apron of a foreign airport, any delicts occurring on-board will be govemed by 

the lex portitoris. One could imagine one major resemation in fonnulating thiç 

"new rule:" it will inevitably contradict m e n t  practice in international air law, 

whidi recognizes that each state has exdusive sovereignty over the aïrspace 

above its temtory. 55 

Notwithstanding the suitability of the law of flag in governing on-board 

delicts (see below), the immediate question encountered in the airline labor law 
Avi 17,367 (Ill App. 1989), and Shawcross & Beaumont, E. Giemda & R Schmid, id; also section 
23.3.C of Chapter 2. 

"O. Kahn-Freund, "Final Report and Draft Resolution (on Delidual Obligations in 
Pnvate International Law)", supra note 30, at p. 461. 

51 Id- 
55 See J, Offerhaus, 'Rapport provisoire (pour les obligations d6lictuelles en droit 
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setting will be which law will govern in an action of delictual liability arising 

between employers and employees with respect to delicts committed on-board 

an aircraft the law of the seat of the employer, or the law of the place of registration 

of the airaaft? Considering the structure and legislative intent of Article 3 of the 

Torts Resolution, subsection (a) should preempt the second section no matter 

where the industrial accident occurs. First, the connectirtg factors lwted in both 

subsection (a) and (b) already specifically indicate the most proper applicable 

Iaw governing deüctual liability between the parties, so it is unnecessary to further 

refer to the more generd scheme provided in section 2. Furthemore, aside from 

the sea and airline cabin crew, there are yet other workers who perforrn their 

seMce at exotic places where the locus delicti has no substantive connection with 

the situation of parties, such as on an off-shore drilling rigtS or in the endaves of 

foreign territory, where there exists no solid reason to set up special d e s  for 

these workers. Besides, the lex porh'toris has not yet been recognized as a well- 
established rule for the confiict of torts in maritime or airline labor law. If 

delictual liability arises between a husband and wife on-board an aircraft (as in a 

case of spousal abuse), then the law of their common habitua1 re~idence,~ rather 

than the lex portitoris, shall govern; the same holds true between employers and 

employees. The conflict d e s  provided in Artide 3, section 2 wiU therefore apply 

only when there exists no specific rule indicating the law which governs on-board 

delictual acts. 

6.3.5 Public Policy Exception 

If the applicable Law would encroach upon a certain notion of the essentia 

international privé)", supra note 44, at p.310. 
Sb See e-g., Suyers v. International Dn7ling Co. N.V. [197i] 1 W-LR 1176 (C.A.). In S q m  the 

English employee was injured while working on an oil rig in Nigerian territorial water for his 
Dutch employer, a drilling Company- In holding that Dutch law governed the damage daim, 
Lord Denning conduded that "[tlhe Nigerians had nothhg to do with the rig. So Nigeria is out" 
(at 1181). For a general discussion on the applicable law to the compensation daim arking from 
oil drill rig disasters, see T. Hayashi, "Offshore casualties in Canadian Waters" (1983) 21:l Aita. L. 
Rev. 165. 

n See Article 3(a) of the Torts Resolution ("thus the law of the common habitual 



law of the £0- court or impede the realization of the latter,= it will generaily be 

considered to be against the public policy of the forum. Considering that the 

forum's public policy could be "flexibly" ualized to justify the application of Zex 

fori in an action of delictual l i ab i l iv  espeaally insofar as it operates against the 

emp loyeG6' the Torts Resolution s trictly limits its application. According to the 

d e s  adopted by the Resolution, only when there exists "manifest incompatibirity" 

with the public policy of the forum can it ovemide the law which would normally 

apply.6' Practically, however, when will the result of applying a foreign law 

constitute "manifest incompatibibility" with the public poiicy of the forum court? 

The Final Report indicated that whenever "the application of that law in the 

concrete case to be decided would violate the fundamental principles of policy 

which the forum seeks to enf~rce,"~' the Zex l o r i  would preempt the foreign law. 

6.3.6 Rernarks on the Resolution 

"The seat of an enterprise" is defined within the context of the relevant 

employment relation, rather than within the operating structure of the business. 

As medoned in the section 223.C of Chapter 2, above, a unique labor process 

forces the international air transport industry to keep more than one center of 

operations; the corporations concemed are also required to maintain offices in 

every airport where they undergo business. Any commercial center which has 

routine professional interaction with the injured employee, such as the place 

residence may be applied betwen members of the same farnily"), supra note 7. 

"see P- Lagarde, "Public Poiicy" in Kurt Epstein, Intermfioonal Encyclopedia of 
Comparative Law, (Tübingen: J.H.C.Mohr, 1994) Vol. III (Private international Law), Chapt 11, at 
p.3. 

, the famous British case of Chaplin v. Boys [1969] 2 AU ER 1085, per Lord 
Pearson (at 1105,1116). 

%ee Section 23.3.8 ii) of Chapter 2. 

61"The application of the law which is applicable in accordance with the preceding rules 
can be only exduded in so far as such application to the issue to be determineed would be 
manifestly incompatible with the public policy of theforum [emphasis added]:" Artide 5 of the Torts 
Resolution, supra note 28. 

"O. Kh-Freund, "Final Report and Draft Resolution (on Delictual Obligationç in 



hem where the employee regularly receives instnictions and supervision, should 

q u w  as a siège social effectifwith regard to issues of industrial injury- Whether 

it is the place where "the bain which controls the operation of the Company is 

situated"" i s  of üttle consequence to the employer's delictual liability, even if it is 

the domicile of the main shareholder or the actual (de facto) controlIer of the 

airline.M 

It is a good idea to implicate the applicable law as indicated in the Torts 

ResoIution with all issues arising from delictual liability prescribed in Article 4, 

thereby eliminating possible intervention by the lex fori and enhancïng overall 

predictability. In many aviation cases, the applicability and availability of the 

presumption relating to delictual liability - such as the doctrine of res ipsa loquitur 

- is often treated a s  a procedural rule of evidence6' subjected to lex fori, whether 

or not delictual liability is ultimately govemed by foreign law under choice of 

law rules. Yet art achid scenario might include a court whose law of torts does 

not recognize a particular doctrine with respect to an issue wherein the application 

of such foreign procedural d e s  "would violate the fundamental principles of 

policy which the forum seeks to enforce." Therefore, the lex fori would stdl be 

substikted, an unfortunately inevitabie result of the "public policy" concession 

made in Article 5 of the Torts Resolution. 

As for Artide 3, section 2 of the Torts Resolution, although under the above 

interpretation it should not apply to the employer's liability for delicts on-board 

an aircraft, hirther exploration is needed if it has been understood otherwise. We 

have already mentioned in section 2.4.5. of Chapter 2 that the registration of the 

aircraft does not by itself carry too much of a meaningfd connection with respect 

to the conflict of employer's on-board tortious liability. The registration of the 

aircraft is an administrative process intended to venfy the existence of substantive 

Private International Law)", srcpra note 30, at p. 470. 

63This test is borrowed fromcesena Swlphur Co. v. Nichokon, [1876] 1 Ex. D. 428. 
oI Ori the divergence between the place of incorporation and domicile of an airline, see D. 

Zepos, "Dual Nationahty in Airline Business - Greek Air Transportation ExpIoitation 
Agreement" (1958) 25 J. Air L. & Corn. 95. 

%ee e-g., the US court decisions in Cifrola v. EasfernAirlines, Inc., 264 F.2d 815 (2d Cir. 
1959) and O'Keefe v. Boeing Company, 335 FSupp. 1104 (SDNY, 1972). 
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co~ect ions  between the airaaft and the registered state, and has been frankly 

described in the CITEJAfs Draft Convention on the Ownership of Aircraft and 

the Aeronautic Register as "for the publiaty of rights, having in view the inscription 

of ownership and the red rights by the competent authority of the said s tate;"& 

based on these connections, the state of registry has a legitimate interest in exercising 

its public authority over the aircraft, to inspect the airwoahiness of the airaaft,"' 

to reauit it as part of an auxiliary air force in times of warfa and so on. Co~ise~uently, 

that state must hilfill certain international respowibilities for the airaaft? Al1 

these effects, dong with cabotage and public interest ( e g ,  national s e b t y ) ,  

originated from cornpiete and exdusive state sovereignty over the air. Thus, 

without registration, an aircraft cannot engage in any aerial navigation, creating 

the impression that a genuine link exists between the airaaft and the registering 

s tate. However, even if this link is essential for the operation of an aircraft, the 

nationality thereby conferred with registration serves only as a mark of 

identification for the object; the registered aircraft itself is not implicated with 

any political causatum under international law. Furthemore, international state 

practice does not allow the adoption of the law of registry to be justified as the 

necessa-ky consequence of an extended application of the [ex loci del icti, because 

the aircraft in flight is unquestionably subject to the temtorial jurisdiction of the 

airspace over which it travels. The conferment of nationality cannot make the 

aircraft a flying or moving temtory of the registry, any more than a national 

motor-car driving on the highway of foreign soil, when an accident happens. 

The locus delicti will always be the spot upon which the delictual act occurs, as 

&~rt ide  1 (1). The Draft Conevntion on the Ownership of Aircraft and the Aeronautic 
Register was adopted in the Sixth Session of the in Paris, October 1931. An English 
version of the Draft Convention can be found in (1937) 8 JAir L. 325. 

~ ' ~ e g i s ~ t i o ~ . . i n v o l v e s  an inspection to determine the fitnes of the aircraft for fiight 
- with periodic re-inspections and inspections incident to =pairs-." see R Kingsley, 'Wationality 
of Aircraft" (1932) 3 J. Air L. 50, at p. 55. 

68 See US. H.R. Rep. No. 1262,68th Cong. 2d Sess. 26 (1925), uted from E. E. McMeen & 
J. J. Sardiio, "Administrative Flexibility and the FAA: The Background and Development of 
United States Registration of Foreign-Owned Airaaft" (1980) 46 J& L.& Corn. 1. 

"such as to insure the aircfaft has complied with the d e s  and regdations relatïng to air 
navigation as prescribed in Article 12 of the Chicago Convention. 



opposed to within the cabin. The argument that air& are different from motor- 

cars, since the former are instruments of national policy of the registered state, 

generally embracing the highest degree of economic, political, and hancial 

con~ideration,~~ does not change this practice desaibed above. 

If not a variant of the lex loci delicti, then why would the law of the state of 

registration govem? Notions of predictability could be the major consideration 

induchg many learned authorities to replace the accidental lex loci d e  with this 

necessary evil? In modem air transport, disregardhg the radical exarnple of a 

midair collision ocauring in various locus deJictiF it is almost impossl'ble to detemine 

the sovereign territory above which the air& is traversing when a minor incident 

- like a slip and fall in a toilette on-board which takes place at over 2000 m.p.h. 

cruising speed; even if the locus codd be technically determined, it would be 

accidental to the parties, since the legal connection between the on-board activities 

and this locus delicti could barely be justified. As indicated in the jurisp~dence,~ 

the only relevant connections drawn on-board will be those concetning flight 

safety and any technical assistance prescribed by the registering state. Therefore, 

it is the latter which has cont rohg  interests over such on-board activities. As 

for the &xpectation of the parties, it is asserted that as an enterprise, the airline 

will prefer to maintain uniform treatment of the legal liabilities arising from their 

camage; based on economic considerations, the law of the center of th& soaal 

activity - the law under which the airline is incorporated or has placed its 

headquarters, and the place where it holds its assets - is naturally to be expected. 

The passenger should also reaiize that once he has boarded the flight, he is 

placing hirnself within the legal framework under which the airline usually 

%e R Y. Jennings, "Tnternational Civil Aviation and the Law" (1945) 22 Bnt.Yearbok 
int'l L 191, at pp.206-7. 

7l Lord McNair, Chapter 2 note 505, at p.270, Dicey and Morris, L. Collins, ed. 12th ed 
VoL2, Chapter 2 note 496, at p.1542, E. Rabel, Vol. 2, Chapter 2 note 309, at p.347, and 0. Riese, 
Chap ter 2 note 674 at p. 273, L U Bentivoglio, Chap ter 2 note 674, at pp. 97,138,162-4,O. N. 
Sadikov, "Conflicts of Laws in htemational Transport Law" (1985) 190 1 Recueii des Cours 189, 
at pp. 246-7. 

*L. M. Bentivoglio, id., at p. 97. 



~ ~ e r a t e s , ~  and such an interpretation will not depnve the protection offered to 

passengers by the community to which he belongs, since "most passengers resort 

to the services of national air Iine~."'~ In most cases, the law under which the 

airline is incorporated or has placed its headquarters will be identical to the Iaw 

of the flag. 

The opposite conclusion, however, has been reached by other authonties,~ 

which assert that most passengers are not only usually unaware of the nationality 

of the aircraft they are boarding, but they do not expect that the lex portitoris s h d  

be applied, especially under the prevailing code-sharing progam or carriage 

pool.'6 Nonetheless, the aircraft during most of its flyïng time is still subject to 

the supervision and direction of the subjacent state concerning safety, hygiene, 

and public order," as well as making use of the latter's navigational aids and 

facilities; comparatively, the registering state has much less power to execute its 

legal order on-board; the trend of modem airline management has also begun to 

erode the validity of the above argument in favor of lex portitoris. Unlike the 

Convention on the High Seas of 1958 (also known as the Geneva Convention), 

which requires a genuine iink between the ship and the registering statefn the 

~h ica& Convention does not prescribe any specific conditions on the conferment 

of aircralt registration, and each state therefore enjoys full discretion in setting 

73 Id., at p.138. 

71 O. N. Sadikov, supra note 70, at p.246. 

J. Németh, nie  Nntiomlity of Airmafi (Montré& LLM. Thesis, McCU Univ. 1953), at 

pp. 103,106-7 and ICA0 Doc 7i57 LC/#130. 

76Not to mention under the "blodted-space agreement," whidi provides for the 
allocation to an airline of a number of seats on another airiine's flight. On the theory and practice 
of code-sharing and other joint-operation programs, see J. E. C. de Groot, "Code-Sharing - 
United States' Policies and the lesson for Europe" (1994) 19 Ait L. 62. 

"See also M. Lambie, 'Universality versus Nationality of Aucraft" (Part 2) (1934) 5 J. Air 
L. 246, at 290. 

m450 U.N.T.S. 82, UN.C.L.S., off. Rec. II, p.136 (A/Cont.13/38) 'There m u t  exist a 
genuine link between the state and the ship. In particular, the state must effectively exercise its 
jurisdiction and control in administrative, technical and social matters over the ships flying its 

flag:" Artide 5. 



their criteria of registrationm accordhg to their practical needs. At the dawn of 

civil air transport, national ownership still served as a compulsory requirement 

for qualifying registration due to prevailing public interest cons ide ration^;^ there 

could equally be a substantive interest justifying the application of the law of 

registry, as the locus is generally the place where the airiine maintains its assets 

or its principal place of business. However, with the evolution of financial 

instruments applied to the international air transport enterprise, such a narrow 

requirement of ownership by nation& or national companies can no longer cope 

with the flourishing need of leasing, hiring, and mortgaging air& m the airiine 

business. The law has since tended to disregard national ownership of ihe aircraft 

and treated registration as mere administrative machinery. In the US. 1977 

Amendment to the Federal Aoiatiun Actr= for example, which prescribes only a 

condition that the registered aircraft s h d  be "based and primarily used in the 

United States," the notion has been defined by the Seaetary of Transportation as 

entaiiing "only those airaaft which are operated at least 60 percent of the tirne in 

the United States," including "a l l  non-stop flights between two points in the 

United states."" The operator need not even be a US corporation. Under such 

%ee D. Goedhuis, "Conflicts of Law and Divergenaes in the Legai Regimes of Air Space 
and Outer Space" (1963) 109 III Recueil des Cours 257, at p. 275 and D. Renton, The Genuine Link 
Concept ana the Nationaiify of Phjsicai and Legal Persons, Ships and Aircrafi, s(Koln: PhJ3 Thesis, 
Universitat zu K d n ,  1975), at p.141. 

+or example, the original provision of the US Air Commerce Act of 1926 provided that 
"[nlo aircraft shaU be e.ligi'bIe for registration (1) unless it is a civil aircraft owned by citizen of the 
United States and not registered under the laws of any foreign country." (currentiy 49 U.S.C-A. 5 
1401(b) section 3(a)), which in policy consideration is analogous to the Shipping Act of 1916 which 
presmibed that no corporation, partriership or association shall be deemed a citizen of the US 
udess "the controhg interest therein is owned by atizen of the United States"(46 U.S.C.A. 55 
1-1508 (1976 Supp. 1.1977)). 

%ee e-g., the US law on November 9,1977 (which amended Section 501 (6) of the Federnl 
Avr~tion Act of 1958,49 U.S.CA. 5 1401(b)), providing that "An aircraft s h d  be eligi'ble for 
registration if, but only if - (I)(A) it is - (i) owned by a citizen of the United States (other than a 
corporation) or by an individual citizen of a foreign country who has lawfiilly been admitteci for 
permanent residence in the United States; or (ii) owned by a corporation lawfuiiy organized and 
doing business under the Iaws of the United States or any States thereof so long as such airmafi is 
based and prïmarily wed in the United States; and (B) it is not registered under the laws of any 
foreign country [emphasis added]." 

%ee 44 Fed. Reg. 63,644 (1979); under this interpretation, aithough the aircd t  may be 
in night over the High Seas or neighboring country during a non-stop flight between two points 



circumstances, there exists only minimal interests justifying the application of the 

lex portitoris. 

On the other hand, though long-criticked as anti-choice of law, the l a  fori, 

ie., the law of the court seized of the case, might even bear more legitimacy in 

goveming the on-board delict if it identifies (often) with the locus delicfi, providing 

a convenient court for the investigation of the injury and relevant evidence. 

An analogy could also be drawn from the remlution made by the Coordination 

Cornmittee of the Twenty-fist Session of the International Labour Conference, 

which dedined to adopt the nationality as an appropriate uiterion for detemtining 

the jurisdictional rights of a state over conditions of employment on-board a 

maritime ship, since the nationality of a ship as determined by registration cannot 

reveal the actual ownership and control of that ship-a 

In summary, back to the reah  of torts, the proper law should be the one 

that best serves the interests of justice between the  partie^,^ most possibly the 

law which could be expected to govern the soual surroundings of the parties: as 

between carrier and passenger, the law relating to the carriage; as between employer 

and employee, the law relating to employment, and so on. Only when no such 

relation exists, eg., in the case of a casual occurrence between two individuals, 

could the predictability of the lex por titoris play a supplementary role, 

notwithstanding the public interests of the registering state toward the aircraft. 

6.4 The CITEJA Preliminary Drafts of the Convention Relative to the Legal 
Status of Aeronautical Flying Personnel 

6.4.1 Introduction 

The Comité Intentational Technique d'Experts Juridique Aériens (UTEJA), was 
in the US, d the fight hours accumulated during such fight are considered flight ho- 
accumulated in the US. 

83 See C. W. Jenks, "Nationality, the Flag and Registration as Criteria for Demarcating the 
Scope of Maritime Conventions" (1937) Ili 19 J. Comp. LRgis- & I n t l  L. 245, at p249. 

81 See A.J.E. Jaffey, ''The Foundations of Rules for the Choice of Law" (1982) 2 Oxford JI 
Legai Stud. 368, at pp. 375-7- 



instituted in May 1926 pursuant to a motion adopted at the First International 

Conference on Private Air Law (hereinafter the "first Diplomatic Conference")85 

As its name indicates, -A was a body composed of speaalists - lawyers and 

legal experts - in the field of private air law, endowed with the task of continuing 

the work of the h s t  Diplomatic Conference, namely, of studying the requisite 

subjects for the future unification of international private air l a w .  Under UTEJA, 

the first Diplomatic Conference also recommended nine subjects as priorities for 

study;' induding the legal status of the air commander and his personnel. 

From the very beginnulg, the research project of CTTEJA on the legal status 

of flight personnel was scheduled into two working parts: Le., the aircraft 

commander and the remaining flight de& personnel- Probably due to such a 

questionable division, which more or less undermined the first part's priority 

and urgency," the second part was doomed to become a failure; work on the 

remaining flight personnel never achieved any significant progression after this 

arbitrary starting point Since 1937, CITEJA has creatively proposed to coilaborate 

with the International Labour Office on this subjectrW yet this cooperation was 

"nie h t  Diplomatic Conference was held between 27 Oct. and 6 Nov. of 1925. For a 
b+f history of the aeation of UTEJA, see J. J. Ide, T h e  History and Accomplishments of the 
International Tedinical Cornmittee of Aerid Legal Experts (CJ-T-E-JA), (1932) 3 J. Air L 27, and 
L R Fike, "The CKEJA", (1939) 10 Air LRev. 169, at pp. 170-1. 

'%ee Artide V of the By-Laws of CITEJA ("The CITEJA has adopted three fundamental 
principles for its guidance: 1. Establishment of a program c o v e ~ g  various subjects pertaining to 
prinate air law to be studied by Commissions of experts. 2 Preparation of texts of international 
conventions on legal abjects for consideration at periodic International Conference. 3. 
Maintenance of the prinaple of progressive eiaboration of a single international code of priwte air 
Iaw [emphasis added].") For the cornplete text of the By-Laws, see J. J. Ide, id., Appendix A, at 

pp- 45-6. 
a7 The nine subjects are: damages caused by air& to goods and persons on the ground: 

compulsory insurance; establishment of aeronautical registers: ownership of air&, vested 
rights and mortgages; seizure; renting of aircraft; aerial collisions; legal s ta tu  of commanding 
officers of airuaft; biii of lading; uniform d e s  for the determination of the nationality of airaaFt. 
See the Report of 1925 Private Air Law Conference, pp.82-3, ated hom J. J. Ide, id., &O A. A. van 
Wijk, "The Legal Status of the Aircraft Commander - Ups and D o m  of a Controversial 
PersonaliCy in International Law", in A. Kean, ed. &S./ in Air Lmu, (The Hague: Martinus Nijhoff 
Publisher, 1982) p. 311, at pp.314-5, and 1126. 

89 See id. 
ça CIïEJA Doc N" 210, p.36 (statement delivered by the Rapporteur M. Babinski in the 



not fruitful e i t h e  so until the outbreak of World War II, no preliminary draft 

was ever approved by the  commission.^ After the end of World War II in 1946, 

UTEJA resumed its dranuig function for only a short period before being replaced 

by the Legal Committee of PICAO? In the Fourth Commission of CITEJA, a 

report and avant-projet on the "Convention relatifs à la situation du Personnel 

Navigant de l'Aéronautiquem was proposed by the new rapporteur, M. Garnault, 

who attempted to combine the terms specially applicable to the air commander, 

provisionally adop ted in 1931, and the avant-projet relating to the le@ status of 

aeronautical flying persomel, originally brought forward by Mr. Babiwky (see 

below), into a single convention. The report and avant-projet were discussed at 

the meeting of the  commission,^ but since the Commission eventually decided 

that the status of cabin aew should be treated separately from that of the airaaft 

commander, only the first part was adopted as a draft by the XV PIenary Session 

in Cairo and subsequently tansmitted to PICAO? The provisions on other 

flight de& personnel were not discussed at the meeting and of course no resolution 

was adopteda6 the topic has never since been listed on the agenda of the ICA0 

Eighth Session of the UTEJA) 
9LPl l  est aussi possible qu'il ne rgoive rien, qu'on lui réponde que le fonctionnaire 

chargé de cette enquête est malheureusement mort et Que l'examen des matériaux qui ont été 
=voyés 2u B.I.T. demande m CO* temps- Duls ce cas, évide-mmt, !e &?port& ne 
demandera pas de réunir la Commission, mais, pour avancer les travaux, ii faut absolunent 
trouver un moyen quelconque d'interrompre le dence du B. 1. T. Comme il n'entrait pas dans les 
idêes sdu C- 1. T. E. J. A., quand on a pris une décision sur La collaboration avec le B. 1. T., de trop 
s'engager dans cette collaboration offiade" (statement delivered by the Rapporteur M. Babinski 
in the Eighth Session of the -A) , id. 

s e  the brief of resolutions adop ted in each Session of CIïE JA from the Fin t Session 
(2926) to the Thirteen Session (1938), in L. R Fie, supra note 84, at pp.175-180. 

Were were five sessions of UTEJA hdd after WorId War II during the year 1946 before 
the Legal Committee of PICAO (the latter's status was formaily established during the First 
çession of ICA0 Açsembly on 23 May 1947) took over. 

" ~ e e  CITEJA Doc NO 451, p.1 (in June 1946). 
9 SThe "Draft Convention on Legal Status of Aucraft Commander." The Fuii text can be 

found in (1947) 14 J.Air L. & Corn. 84. The resolution on transmitting is shown on PICAO Doc. 
2359, LG/#5,29/11/46. 

% Sec a brief report on the activities held in the XV Plenary Session of ClTFiJA in Cairo, 
November 6-17,1946 in (1947) 14 J. Air L. & Corn. 80. 



Legal Cornmittee, which is supposed to continue with the unfinished tasks of the 

liquidated CITEJA?' 

Three versions of the preliminary draft on the legal stahis of flight personnel 

were presented between 1935 and 1946- two from M. Babinski, dated separately 

in May 1935'~ (hereinafter the "1935 Draft") and Mardi 1938'" (hereinafter the 
"1938 Draft"), and one from M. Garnault, in June 1946'"' (hereinafter the "1946 

Draft"). Since no single one of them has ever been offiually adopted by the 

Commission or the Plenary Session of CïïEJA, similar provisions of the three 

drafts will be discussed c o l l a t d y  in the following sections and no priority will 

be given to either one of t!îern.'Oz 

6.4.2 The Definition of Employee 

The definition of flying personnel is dosely related to the regdatory scheme 
designed for the convention; thus, i f  the convention was intended to unify certain 

d e s  of aîrline labor law, then consideration s h d  first be given as to which part 

of the labor law regime must be specidy formulated for the international air 

transpok indusq due to the uniqueness of its labor process. The specific dasses 

of employees that should be subjected to these special formulae and treated 

differently could thereby be inferred. Contemplating the spectrum of these unified 

rules, commordy adopted by the three drafts covering the conflict d e s  of the 

employment contract and certain substantive contractual terms relating to the 

%e M. Milde, suprn note 10, at p. 239, and LH-Ph. Diederiks-Verschoor, W.P.Heere & 

A.MoU, "TXe Rechtsstellung des Personals der Zivilluftfahrt" (1972) ZLW 107, at p.109. 

'me original French text of the draft was shown in CI'IEJA Doc N" 246 5/35. 

?d., and the Rapporteur's comment on UTEA Doc No 283 1/36; an English translation 
of both documents cari be found in (1936) 7 J. Air L. & Com. 2M. 

'%TEJA Doc hl" 354 3/38; an English translation can be found in (1938) 9 J- Air L. & 

Corn. 601. 

'O'UTEJA Doc N" 451 6/46. 

'OtAU the three drafts were reported in French only, the English text used in the sections 
below does not exactly comply with the unofficial English translation of these cirafts shown in 
(1936) 7 J. Air L. & C o a  266 and (1938) 9 J. Air L. & Corn. 601. 



issue of jurisdiction, it would be tolerably to Say that the convention is aimed at 

solving all the legal issues which arise from the conhact of employment in 

international air transport industry incorpora ting foreign elements. Aïrline 

employees who perforrn theV service under such contractual ternis should therefore 

be covered. 

In his commentary on the 1935 Draft, M. Babinski expressed an intention to 

broaden the definition of flying personnel so as to cover the greatest possible 

number of persow employed in the aeronautical indushy who work on-board: 

not only the aircraft commander and other regular cabin aew, but aIso the auxiliary 

personnel whose assignments require them to work on-board. These persow 

induded stewards and bartenders, etc. However, they did not indude the personnel 

on-board only for special assigunents or missions, such as photographers and 

scientists. Thus Article 1 of the 1935 Dr& prescribed: 
By flying persomd, in the rneaning of this convention, shall be meant any person 

employed or hired in any capaaty whatsoever, for the service of an aircraft in flïght, 

with the exception of persons who are on board under special contract. 

The provision was later revised in the 1938 Draft as: 
By -flying personnel, in the meaning of this convention, shah be meant any person 

(including airaaft commander) who is assigned to the conduct of the aircraft or to 

other services on board, and is hired for remuneration, for the purposes indicated 

above. 

The 1946 Draft was even more concise: 
In the meaning of thïs convention, the flying personnel include di persons assigned 

to the conduct of the aircraft or to the services on board, the air& commander is 

the member of the flying personnel who is the duef on board the a ird t .  

Even if the phrase "under speual contact" was deleted, it is dear that only the 

employee who is assigned to the conduct of the aircraft, such as the pilot, navigator, 

or on-board mechanic who is directly in charge of the navigation of the aircraft, 

or those on-board for the s e ~ c e  of the aircraft in flight, such as the airline 

stewardess, would q u a w  as flying personnel. The airline employee on-board 

only for transportation to a specific assignment, such as the deceased in S u l e ~ s k i , ' ~  

'%et Sulauski v. Federd Express, 23 Avi 17,685 (2d Cir. 1990), at 17,688. 



will not be covered, nor will auuliary ground personnel. However, there is little 

reason to justify this strict limitation. Unlike delictual liability with a temporal 

connection to the social surroundings (i-e., an "industrial accident" is luniteci to 

that which occurs in the course of employment), issues relatïng to the contract of 

employment do not necessarily arise while the employee is working on-board, 

even if that is where the labor is normally provided. Such issues may indude the 

termination of contract or disputes over the calculation of working hours, which 

usuaiiy take place while the employee is on layover or has arrived at his home 

base, rather than in the sky. Moreover, as previously mentioned, the main reason 

to distinguish thiç partidar dass of workers from employees of other industries 

is because the former can encounter choice of law problems, due to the nature of 

their employment, underscoring several co~ec t ing  factors. An airline employee 

like Sdewski could have faced a similx problem; for instance, he could be fired 

for refusing to work overtime at a certain foreign stopover; even ground personnel 

of an airline will sometimes find themselves in such a.scenario, Like the district 

manager who is hired to supervise the business at the foreign stopover. Neither 

of these types of employees are members of the on-board cabin aew. The problems 

which these dr& endeavored to solve, therefore, do not belong to flying personnel 

only, but also to the employees of the whole industry. As a result, it wodd make 

little differerice how broadly the judiciary interprets the meaning of flying 

personnel, revealïng an inherent structural paradox in the drafts. 

6.4.3 The Law Applicable to the Contract of Employment 

Artide 2 of the 1946 Draft prescribes that "[s]ubject to co rnphce  with the 

cornpulsory provisions of the present Convention, the contract of hire 

(employment) of the flying personnel shall be governed by the laws of the state 

where the aircraft in which the employment service is engaged aboard, is 

registered." Two implications can be straightly derived from this provision: first, 

the Draft has provided certain unified substantive d e s  regulating the contract of 

employment for flying personnel which is applied directly without further 



reference to other national laws- Second, the Zex portituris acts as the only conflict 

rule which governs the remaining issues, not unified by the Draft, arising from 

the contract of employment on-board. 

The theoreticai drawbacks of the Iex portitoris as a connecting factor in the 

confict of labor laws have been amply discussed above and need not be repeated 

here. The jurisprudence has &O evidenced its inadequacy; in related deckions, 

the lex portitoris has always been erected because there were other prevailhg 

c o ~ e c t i n g  factors involved, such as the seat of employer, or the locus laboris 

whidi acudentally identified with the state of registrati~n.'~ 

On the conflict rule, the 1938 Draft provides a more flexible approach, 

supplementing the eariier d e  with an exception. Article 2, paragraph 2 provides 

that the Zex Zorn contracfus may still apply if it pertains to compulçory conditions 

which are considered to be of public character. The 1935 Draft adopted an even 

wider spechum, aliowing all public order provisions to prevail.'" In practice 

and in either context, municipal mandatory d e s  and public poiicy will never 

give way to the Zex porfitoris, yet the regulatory technique of 1938 Draft is still to 

be preferred among the three (regardless of its inherent defect), for it at least 

allows the competent court to consider mandatory rules other than those of the 

Zex fori. 

The drafts provide an unprecedented unification of substantive rules for the 

contract of employment, including the partidar conditions for the contract of 

employment, the required period of notice of termination, special treatment for 

the employee dismissed on-board, the terms of termination, disuplinary actions, 

and charges of repatriation, etc. Yet since most of their functions are now undertaken 

by or subordinated to the collective agreement, the relevant regulatory interests 

have inevitably been diminished. Therefore, no further exploration is necessary 

for the purposes of this study. 

IO( See note 33 of chapter 3. 
105, 'This field of application of the national 1egiçIation of the registration Government of 

the airaaft must, however, corne after territorial requirements of a public characterr" see the 
Rapporteur's comment on Doc N" 283 1 /36, supra note 98, at 268. 



6.4.4 The Law Applicable to Industrial Injury 

n i e  industrial injury provision adopted in the three preliminary drafts shows 

a progressive limitation of Article 1 of the 1925 Accident Compensation 

ConventioniQ which calls upon its High Contracting Parties to implement in 

their national law the provisions regarding risks of accident, particularly those of 

death and permanent or ternporq disability of flying personnel, irrespective of 

the nationality of the victim or the place of the acadent? The 1938 and 1946 

Drafts further refined and completed the provision wîth a workable complementr 

only with respect to flyîng personnel who perform their service aboard the aircraft 

registered on the home territory shall the contracthg state enact and apply this 

indus trial injury law. In cornpliance with this requirement, the national workers' 

compensation scheme of each contracting state shall cover dl industrial accidents 

sus tained by flying personnel, nationals or foreigners, who perform their s e ~ c e  

on-board the registered airaaft. 

Though the 1938 and 1946 Drafts strongly imply that the issues of industrial 

injury sustained by flying personnel will be governed by the law of the shte of 

registration, they cannot be interpreted to have established a firm choice of law 

nile, due to the plab fact that national treatment fails to solve the conflict of laws 

problem and because the protection would apply only when the infliction of 

industrial injury on flying personnel brings the action before the courts of the 

state of regishation. Cowider the example of flying personnel of A nationality, 

who are hired in A country by the airline registered in B country to work on-board 

the airline en route from B to A, where both A and B are conhacting states to the 

draft conventions. If these flying personnel daim industrial remedies in B, then 

the best result would see them covered by the compensation system of B; but if 

they apply for benefits in A, that country is under no obligation to guarantee 

coverage, since they do not work on-board an airaaft registered in A; of course<* 

if A does apply its compensation scheme in such a situation, it will be based on 

'%ee Section 6.1 of this Chapter- 

'071he industriai injury provisions are prescribed in Article 9 of the 1935 Draft, Artide 8 
of the 1938 Draft and Artide 6 of the 1946 DrafL 
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the conflïct d e s  of A ra ther than the industrial injury provision of the Drafts. 

6.4.5 Remarks on the CITEJA Preliminary Draft 

The C W A  drafh could be desaibed as the first scholarly attempt to unify 
the greater part of airline labor law d e s  - the substantive and procedure matters 

of the individual conhact of employment, along with a provision on national 

treatment of indus trial injury - into a single instrument. Their failure, however, 

was predictable, mostly due to the la& of consensus on the scope of a unified 

legal regime for f l e g  personnel. 

The standardization of elementary terms to supplement the individual Iabor 

contract is without doubt helpful to protect the weaker party, yet as mentioned 

in chapter 3, due to the highly-unionized characier of the international transport 

industry, collective agreements between employers and trade unions have 

essentially substituted for the above functiow; thus there is very little left for 

which the individual bargains. Furthemore, the collective bargaining process 

provides a more flexible approach to the dynamic adjustments of labor conditions, 

and c& better cope with the speedy evolution of aeronautic science, the rapid 

change of airlïne management policy, and the fluctuation in the world 

hansportation market. On the conhary, a minimum standard would be eady 

rendered obsolete, would probably need constant updating through the 

painstaking process of international law-making, and could only therefore receive 

a lukewarm welcoming. 

As for the conflict mle, the contribution of the CITEJA Drafts is not so 

s i m c a n t ,  perhaps due to the much more humble business scde and simple 

management technique of the time,lW the possible problems encountered by the 

lex portitoris in cases such as the dry lease, the interchange of crew and joint 

operation, all of which were beyond the imagination of the drafters. 

- 

seen in the comment of Article 2 of 1935 Draft, which implied that the Iarge 
operating company is exceptional. See Rapporteur's commentary in CïïEJA Doc N" 283 1/36, 
supra note 98. 



6.5 The Draft Convention for the Unification of Rules Relating to Liability of 
the Carrier in International C d a g e  by Air (Paris Draft)log 

6.5.1 Introduction 

The Draft Convention for the Unification of Rules Relating to Liability of the 

Camer in International Carriage by Air (hereinafter "the Paris Draft") was the 

braindiild of the Warsaw SubCommittee established in Paris in September 1951, 

per a request by resolution of ICAû's Legd C~mmittee."~ Though the Wanaw 

Sub-Cornmittee was directed to prepare the Paris Draft fully in accordance with 

all decisions of prinaple taken by the Legal Committee at its Madrid Session,"' 

the drafters were not restrained kom considering any matter which the Comrnittee 

had failed to consider. The Paris Draft was completed on 24 October 1951, 

comprising seven chaptersn2 and 32 artides. Several new features were created 

to replace original instruments (which do not merit fwther discussion here)? 

'?KA0 DOC. LC/Working Draft #39130/1/52; the fuii text and editor's notes are found 

in (1952) 19 J. Air L. & Corn 85. 
110 - See the Preface to the "Report of the Sub-Cornmittee on the Revision of the Warsaw 

Convention to the Legal Comrnittee", id., p.1, and E. T. Nunneley, ''Excerpts from Report of 
United States Delegation to Eight Session of the Legal Committee of ICAO, Held at Madrid, 
Spain, September, 1951" (1952) 19 J. Ai. L. & Corn 70, at p- 84- 

Ill The prhciples to revise the original Warsaw Convention proposed at the Madrid 
Session (Eight Session) can be found in E. T- Nunneley, supra, at pp. 71-84. 

"2~ennitions (I), Scope of Convention 0, Traffic Documents (iII), Extent and Limits of 
Liability (IV), Claims, Actions, Jurisdictions, Prescription and Extinguishment, (V) Formai 
Provisions (VI), and F i  Provisions (Va. 

' *~ccordin~ to the Report made by K M. Beaumont, the Chairman of the Sub- 
Committee 'Warsaw", the Paris Draft contains foliowing main features which distinguishes it as 
an overd revision: 1.) the g e n e .  principleç of Art. 12 to 15 of the original Warsaw Convention 
have been introduced in the air waybill which are not negotiable; 2-) practicable and reasonably 
simple provisions concerning negotiability of the ait waybiU have been included; 3.) provision for 
the liabiiity of the person who agrees to carry but does not operate the carriage have been added; 
4.) new provision to Iimit the personal iiability of the employees whether or not they are 
indemnified by carriers; 5.) the carrier's Liability for deiay have been comprehensively 
emphasized; 6.) new provisions on the time in which the notice of claim must be made were 
added; 7.) a system of cornpulsory insurance was introduced. !%e Preface to the '2eport of the 
Sub-Committee on the Revision of the Warsaw Convention to the Legal Committee", supra note 
58, at p.2, aIso ICAO Doc 7229, LC/133, Anna 1, pp.191-216. 



Çome useful references to the draft were considered necesçary for the proper 

interpretation and application of the Convention, and were thus provided in 

foohiotes attached to the relevant artides on alternative proposals previously 

conçidered, as well as minority points of view, but unfortunately, there are no 

such footnotes on the labor provisions provided in the Paris Draft- 

However, the Paris Draft eventually ended up in the document ceUar of 

ICA0 without ever being formally considered by the Ninth Session of the Legal 

Committee, due to a resolution made by the latter in Rio de Janeiro on 25 August 

1953, It decided not to consider the formulation of a new Convention to replace 

the original Warsaw instrument, opting instead to incorporate a "real improvernent 

over the existkg text"'" in the form of a Protoc01,~~ because the members of the 

Legal Committee conceived that as the original Warsaw Convention had already 

received wide acceptance, a Protocol which induded only limited revisions of 

certain provisions would more likeIy be accepted by a substantial majority of the 

conhacting states;lI6 some even womed that the introduction of a totaily new 

convention would in effect lead only to the denumiation of the Warsaw Convention 

whi& was then fully operating.l1' The Paris Draft was therefore doomed to 

becorne the last instrument proposed as an overall replacement for the Wassaw 

Conventi~n:'~ and the labor provision which first appeared with the Paris Draft 

114 See G. W. Orr, ''The Rio Revision of the Warsaw Convention - Part 1" (1954) 21 J. Air 

L. & Corn 39, at p.40. 

 rotoco col to Amend the Convention of Warsaw for the UniEication of Certain Rules 
Rela ting to In ternational Carriage by Air (1929) Adopted by the Ninth Session of the Legal 
Committee of ICAO (the Rio Protocol), ICAO Doc. LC/Working Draft #459 11/9/53, fuil text 
could aiso be found in (1953) 20 J.Air L. & Corn. 326. 

%ee K. M. Beaumont, 'The Proposed Protocol to Warsaw Convention of 1929" (1953) 20 
J-Air L. & Corn. 264, at p.265, and Legal Cornmittee, Ninth Session, Rio de Janeiro, 25 August-12 
Septernber 1953, ICAO Doc 7450, LC/136, p- XV. 

"'~oedhuis notes that the Waxsaw Convention should have assimiIated the Rome 
Convention such as to "specidy exclude from its régime the carriage of the P ~ ~ S O M ~  of the 
carrier", see D. Goedhuis, National Airlegslations and the Warsaw Convention, (The Hague: 
Martinus Nijhoff, 1937) at p. 130, &O G- W. Orr, srrpra note 113, at p.QZ 

"'On the Legai Committee work on the revision of the Warsaw system after the Ninth 
Session, see also M. Milde, "KA0 Work on the Modernizationof the Warsaw System", (1989) 14: 
4 5  Air L. 193, at pp. 196. 



was never subsequently resurrected in the later Protocois of the Warsaw family, 

the ICAO Draft Convention on the Liability of the Air Carrier and Other Rules 

Relating to International Camage by Air of 1996,'" nor the scholarly proposais 

on the revision of curent s y ~ t e m . ~ ~  It was silently terminated at the Rio de 

Janeiro arena.*' 

6.5.2 The Scope of the (Draft) Convention 

As no principle was laid down by the Legal CoIIunittee at the Madrid Session 

on the carrier's liability towards its on-board ernployees," the labor provision in 

the Paris Draft was solely the creation of the Warsaw Sub-Committee. However, 

its contribution to the unification of labor laws in international air transport is 

sirnilar to that of Article 25 of the Rome Convention of 1952, and could very 

possibly have been iwpired by the latter? The labor provision of the Paris Draft 

"?CAO Doc C-WP/10470 20/9/96 Attachment This "Ddt  New Warsaw Instrument" 
was prepared by a Secretariat Study Group established per the request by the ICAO Cound 
durhg its 146th Session in Nov. 1995, which was present ed as a Report by Legal Bureau to the 
Council during its 147th Session. On a brief history of ICAO's new draft, see M- Milde, "Warsaw 
Requiemsr Unfinished Symphony? (Frorn Warsaw to the Hague, Guatemala City, Montreal, 
Kuala Lumpur and to ... ?" (unpublished) at pp. 14-5, and L-Weber & A. Jakob, 'lieforming the 
Warsaw System" (1996) 21: 4/5 Air & Space L. 175, at pp.178-9; Artide 1 of ICAO's new draft 
presaibes the general scope of its application and retains the original warsaw structure without 
visible modification, whereas Article 2 concesris only the carriage of postal items; iike its 
predecessors after the Rio de Janeiro Session, the proposed instrument contains no provision 

related to employment relations. 

'%O change was made on the Article 2 of the Warsaw Convention as Amended at the 
Hague, 1955 by the recent Afvor Draft Convention Relating to International Carriage by Air, 
which is mainly contributed by B. Cheng and adopted by the Forth Lioyd's of London 
International Aviation Law Seminar, Alvor, Portugal, 11-16 Oct. 1987. See the fuU text of the 
Alvor Draft in (1990) 39 ZLW 3. Orientation and comment on the draft see BI Cheng, "Sixty Years 
of the Warsaw Convention: Airline Liability at the Gossroad (Part I)" (1989) 38 ZLW 319. 

'"Artide 2 of the Rio Protocol prescribes: "In Article 2 - (a) Paragraph 2 s h d  be deleted 
and replaced by: "2 The Convention shaii not apply to : (a) Carriage of persons, cargo and 
baggage for military authorities by akcraft the whole capacity of which has been reversed by 
such authorities. @) Carriage of mail and postai packages on behaif of postal authorities", supra 
note 63; only Artide 2(S)(a) and (c) of the Paris DE& were preserved, and no reason or 
explaination were offered by the Reporter, who ironically was stiil Mr. K M. Beaumont, on the 
revision made, see K. M. Beaumont, supra note 115. 

1 % e e  E. T. Nunneley, supra note 108, at pp. 72-4 (Scope of Proposed Convention). 

" ~ e e  N. E Hesse, The Aircraft Operator's Liabifity, (Montréal: LLM. Thesis, McGiii Univ. 



plainly exdudes carrier employees from the coveage of its liability regime, which 

is p rescribed in Article 2 (5)(d): 
The foilowing categories of c d g e  are not subject to the provisions of this Convention: 

(d) carriage of employees of the carrier travelling on duty whether or not as members 

of the aew of the aircraft; 

No explmation is provided in the attached Notes on the rationale of this exclusion, 

and without such a useful reference, the scope of exclusion may yet be ambiguous. 

Considering the use of the phrase "on duty whether or not as members of the 

crew," the only reasonable interpretation is that the drafters intended to leave all 

remedies arising £rom the employment relation to other available legal institutions 

goveming industrial accident occurring in the course of employrnent, such as 

labor law, workers' compensation statutes or other soaal s e d t y  system~.~' So 

"on duty" refers to the period when the employee is obliged to exercise his 

official duties under the contract of employment;'~ and under this construction, 

not only are members of the flight's cabin aew definiteiy ousted from the coveage 

of the liability regime, but other employees of the carrier who are requested to 

travel for the purpose of (and consequently, in the course of) their employment 

on flights provided by the camer - such as managerial staff flying to foreign 

business meetings, or even the flight de& personnel on another flight heading 

toward their a~signment'~~ - could dso be dispelIed. 

There are stiU more problems left for another class of on-board airline 

employees. As mentioned in Chapter 2 above, it has commonly been suggested 

that if the transportation is provided by the employer, or if there is a specific 

payment made by the employer for the transportation or tirne spent in transit, 

then the injury sustained by the commuting employee during his return (home) 

1953), at p.327. 
121 Long proposed by D. Goedhuis, inpa note 116, at p.130 ("[ilt is to be regretted that the 

Warçaw Convention did not specially exduded from its regime the carriage of the personnel of 
the carrier. II these carriages are made in the execution of the contract of employment, only the 
rules of this contract shodd regulate the relations between the carrier and his personnel"), 

'%e H. Achtnich, "Luftrechtliche Behachtungen anlaBlich des Absturzes eines 
FIugzeuges der Koniglich Niederliindischen LuftverkehrsgeSelISchaft (KLM) am 22 M k  1952 
bei Frankfurt a. M." (1952) ZLR 323, at p.344. 



and departure (to work) will be conceived as an accident arising in the course of 

his employment with respect to the workers' compensation daim; in the airiine 

industry, such transportation service is generally included in the collective 

bargaining agreement between the parties as a way of induchg the c&er to 

make more effiaent use of the employee's tirne. Due to economic considerations, 

it is usually performed by the aircraft belonging to the employer, substantially 

extending the scope of employment to the period of time spent en route; 

furthermore, there is usually a remuneration paid by the employer to cover the 

time required to travel to and from work, and it may be inferred that the employer 

has agreed to commence the employment relation at the tirne when the employee 

left his home up unül his returr, making the perils encountered during such a 

journey to and from work into hazards incident to his employment; so will the 

commuting employee iherefore also be considered to be "on duty" while on-board? 

To maintain consistency in interpretation, i.e., following the underlying 

presumption in subsection (5)(d) that the Draft regime predudes any remedial 

c l a h  which wodd be collaterally governed by the employrnent conhact or social 

securïty statutes, the commuting employee who is covered by the workers' 

comperLation system shall also be exduded from coverage, even if they are 

issued flïght credits or documents of transportation. 

6.5.3 Remarks on the Paris Draft 

The labor provision of the Paris Draft could be a relatively easier formula to 

decipher the conundrum created by the drafters of Warsaw on its scope of 

application, yet it is by no means a well-founded one. Until now, there existed 

no solid reason to legîtimize the exdusion of on-board employees from the coverage 

of the Warsaw regime, so the clean effect which is expected from this formula 

might not be easily obtained due to inherent diffidties resulting from the exclusion 

of on-board employees as contemplated in section 2.1 of Chapter 2. 

A writer on the subject once suggested replacing this provision with the 

following: "[tlhis Convention does not apply to camage, if regdated by the law 



rela ting to workmen's compensation applicable to a contract of ernployment."" 

However, considering the confusion whidi has been aeated by Artide 25 of the 

Rome Convention,* such a proposal codd perhaps aggravate an already diaotic 

situation. 

Moreover, the other provision of the Paris Draft implies that even the cirafters 

themselves might have cast some doubt on the validity of the above exclusion: in 

subsedion (5)(e) of the same Article, the Warsaw SubCommittee boldly overtumed 

the formidable majority opinion which insisted that unauthorized on-board 

personnel shouid not be covered by the Warsaw Convention because there is no 

conhact of carriage between the parties? A new provision was introduced into 

the Paris Draft prescribing that: 
(The foiiowing categones of carriage are not subject to the provision of ttiis 

Convention: ...) 

(e) carriage of any person who is in the aircraft without the knowledge or consent of 

the carrier, provided that any such person shaii not have rights better than those of a 

passenger under this Convention. 

Thus, if the unauthorized person on-board (Le., stowaways) could access a better 

regime of compensation than could the "passenger" in the sarne aircraft from 

other applicable national laws, such as an unlimited amount of damages," then 

even though there exists no conhact of carriage between the carrier and the 

person physically present on-board, the latter will still be entitled to damages 

under the Convention. 

This innovative provision surely aroused a fierce debate during the draft 

proceedings; the dissenting opinions ail centered on the unavoidable chain effect 

and paradox created by a substantive abrogation of the contract of camage as a 
126 See eg., Sulewski v. Federal Express, supra note 102  
127 See N. E. Heçse, supra note 122, pp. 327-8. 

' s e  Section 2.2.3 of Chaper 2 
129 See e.g., D. Goedhuis, National Airlegislations and the Warsaw Convention, supra note 66, 

at p.131 (who questioned the inconsistency between Article 1 and the foiiowing Articles), See O. 
Riese, Lufhecht - Das internationale Recht der rivilen LuHahrt unter besonderer B-cksiditipng des 
schweizmkchen Rechfs, (Stuttgart: ECFXoehler Verlag, 1949), at pp.406-7, G. Milier, supra note 50, 
at pp. 7-8, L. B. Goldhirsch, supra note 50, at p. 9, Shawaoss & Beaumont, supra note 50, at 
VII/104-5, E. Giemulia & R M d ,  supra note 50, at WC Art.l,21-2 



prerequisite condition for the application of the Warsaw Convention: for example, 
without prior agreement, the place of departure and destination would not be 

determined, and consequently it would be diffidt to decide if the relevant carriage 

is international and subject to the Convention's liability regime.ul Ano ther 

immediate side effect concerning the absence of a contract of carriage is the 

strenuous defense seen  in doctrine and jurispmdence to bar the employee's Warsaw 

daim against air liner^:*^ if the carrier's liability could be instituted without a 

pre-existing contract of carriage, then there would be no solid reason to prohibit 

on-board employees £rom taking advantage of the Warsaw remedy. 

Though the phrase "have rights better than" is in itself too abstract for 

practical rneasurement, from the employee's point of view the same treahnent 

offered in Artide 2(5)(e) of the Paris Draft for unauthorized personnel could 

never be a favorable one, and seems an ideologicaiiy inappropriate formula for 

the employee who is on-board with the consent or at the request of the carrier, 

for the provision is certainly inspired by an intention to reprimand the trespasser 

by preventing him from being better-treated than other regdar passagers by 

virtue of their illegal act For economicdy-inferior workers, on the contrary, the 

presents them with the widest selection of remedieç, enabling them to 

choose that which best suits theh interests. 

%ee Note 6 of the Paris Dr&, supra note 108. 

U1ld. 

%e Section 2.1.2.8 of Chapter 2 



Chavter 7. 

Detailed conduding remarks on every aspect of labor laws examined in this 

thesis have been induded at the end of previous sections and chapters. The 

following chapter is simply a concise summa~y. 

For industrial accidents suffered by international a i rhe  employees, the 

regime of liability is already partly unified in both the Warsaw Convention of 

1929 - along with its subsequent amendments - and the Rome Convention of 

1952. These instruments wodd help greatly to solve a considerable number of 

related legal issues, espe~ally the cumbersome conflict of laws problems, if they 

were properly applied. The Warsaw regime provides a coilateral recouse for 

both personai and property (luggage) damages suffered by ernployees on-board 

or in th& course of embarking and disembarking, whether on- or off-duty; the 

Rome Convention govemç liabüity towards ground employees damaged by foreign 

aircraft in flight, without distinguishing which part of the debris belongs to his 

employer, whether he is directly hit by debris or merely injured by flying glass, 

for example, from the smashed windows of the terminal building- The employers' 

economic burden or vested interest in undertaking calculable risks would hardly 

be disadvantaged. In fa& their operating cost might even be reduced, due to a 

predictable and limited liability regime and reshicted loci of jurisdiction. This 

study has dearly revealed that the dominant doc-al and juridical opinions on 

the scope of application of the Warsaw regirne - and the contentious Article 25 of 

the Rome Convention of 1952 - are preoccupied with a hypothetical idea: that 

there exists sheer incompatibility between the liability of the employer and the 

carrier, without further examination of the regdatory world of labor law. 
It is wishful thinking to envisage, in the near future, a unification of the 

employer's Liability regïme for workers in the international air hansport industry; 

the history of the revision of Warsaw (addressed above in the discussion of the 

Paris Draft) and the total failure of CITEJA's Drafts of the Convention Relative to 

the Legal Status of Aeronautical Hyhg Personnel have foretold all. The simplest 



method seems to involve a cure for Warsaw laborphobia. In their innovative 

Artide 2(5)(e), the experts contributhg to the Paris Draft also confirmed that the 

regime of liability should apply to a l l  cases of carriage, notwithstanding any 

valid reason to incorporate one or more "speual categories of carriage" into the 

coverage of a unified systern. 

The Rome preclusion and Article 2(5)(d) of the Paris Draft are also the 

products of an ill-founded presupposition that certain existing workers' 

compensation statutes will at any rate indemnify for total damages. In practice, 

however, since this system denies relief to the injured employee based upon the 

opposite presuppoçition, the necessity of their existence is questionable. In most 

workers' compensation schemes, the employer's tort liability is not absolutely 

abrogated unless the coverage and cornpensable amounts provided through a 

social security benefit is suffiüently wide and adequate. Otherwise, the employee 

is either allowed to elect mechanisms before or after the industrial acadent occurs, 

or under certain conditions to accumulate remedies from both institutions. 

Furthermore, a mechanism for the adjustment of collateral amounts of 

compensation is logicdy left to the regdatory compensation system, rather than 

the a d  law of torts, to obviate the inevitable risk of double deprivation. 

Supposing that the abandonment of the more refined and victim-friendly 

tort liability regime in the unified regime represents a quid pro quo for rapid and 

efficient redernption in the workers' compensation system, the choice is teft to 

the weaker injured party, as the justifiable distribution of risk may vary in each 

case. In erecting thiç compulsory distribution, the Hobson's choice supplies a 

loophole, since the workers' compensation system usually provides compensation 

for personal damages only; pain and suffering are excluded from consideration 

to ensure qui& no-fault redemption without complications. The property darnage 

daim, on the other hand, would not be part of the compensation scheme, and the 

employee is therefore forced to trade more than he can bargain for in rehim: he is 

left with ody  the more difficult recourse in the civil law of tort for property 

darnage. 

Temtorial application is conceived b y its advoca tes as a well-es tablished 



compromise between international comity and fonun labor policy. If a state 

cannot Limit its own jurisdiction to a certain degree, the resdt might be retaliation 

in the form of foreign legislation In the application of labor-management relations, 

the affected interests shouid yet be subject to critical examination. Nevertheless, 

the worst foreseeable effect created by foreign legal retaliation does not seem to 

balance out the forum interests sacrificed with respect to the conflict of laws - 
the national trade union's interest in represenüng foreign-based workers is no 

less than its interest in the right to bargain for locally-based workers of a foreign 

Company in the iabor-management process. Moreover, the conferral of exdusive 

representation would prohibit employers hom adopting a flexible labor-shopping 

strategy and thereby escaping the institutions of labor protection provided by the 

domestic collective bargaining h e w o r k .  Foreign interests would not necessarily 

be irifringed, though a miversal labor standard would s d y  evolve - the exclusive 

representation exercised by the ITU in the maritime context serves as a good 

example. Even if local management relations law, in its original context, is not 

iritended for extraterritorial application, there is no reason to restrain it in this 

respect shodd the parties be willing to accept its jurisdiction, i.e., application by 

virtue of party autonomy. Forum public policy is not impeded by such an 

extension and should thus play only a limited role under these circurnstances. 

The lex porh'toris has been revealed in the preceding chapters as an inadequate 

comecting factor for the conflict of labor laws in international air transport. 

Conversely, the seat of the enterprise, or the siège social effectif of the employer, 

could be used to meet many ends vis-à-vis the employer's liability, the individual 

contract, or the collective agreement; for it is usually the controhg center for the 

relevant industry, where managerial decisions concerning the interests of 

employees - such as working hours, wage adjustments, etc. - are made. It is 

equally the place where collective bargaining, strikes, or lockouts most often take 

place. 

Concerning equal treatrnent at work, the employer preference dause in FCN 
Treaties or ATAs rnay preempt local fair employment regdations if the 

international instruments entitle foreign airlines to "special status," enabling 



employers to lawhilly discriminate against nationals of the host country, especially 

if the disaiminatory Iabor operation was substantially dictated by a foreign parent. 

Yet sometimes foreign airline corporations, especidy those Ïncorporated under 

local laws, should be treated alrnost the same as any local employer. Meanwhile, 

according to US jurisprudence, if the airline is a foreign govemment-owned 

enterprise, it can be treated as an instrumentality of that govemment, immune 

from legal actions based on local equal employment regulations depending on 

whether the relevant decision-making process in the employment relation is based 

purely on economic considerations or simultaneouçly serves a foreign 

governmental function. The desirabïlity of basing the expectation of local 

fundamental policy upon such an obscure margin is questionable, as it would 

not be easy for employees to know whether their employer is "substmtialiy 

owned and effectively conholled" by a national govemment, partidarly in view 

of the current trend toward the multinationalization of ownership and managerial 

p olicy in international air line comp anies. 
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