
Peacemaking: An Adaptive Mediation Mode1 
for Young Offenders 

bv 

Brenda Maureen Tinimins 

Depannient of Ant h r o p o l o p  

Subniitted in partial fulfiliiient 
o f  the requirenierits For the dek~et: of 

Masters of Arts 

Facul tv o f  Gradua te S tiidies 
The Universitv o f  Western Ontario 

London. Ontario. Canada 

6 Brenda Maureen Timmins 1999 



National Library lJli of Canada 
Bibliothèque nationale 
du Canada 

Acquisitions and Acquisitions et 
Bibliographie Services services bibliographiques 

395 Wellington Street 395, rue Wellington 
Ottawa ON K 1 A ON4 Ottawa ON K I  A ON4 
Canada Canada 

Your nie Votre relerence 

Our fils Noirs relerence 

The author has ganted a non- L'auteur a accordé une licence non 
exclusive licence allowing the exclusive permettant à la 
National Library of Canada to Bibliothèque nationale du Canada de 
reproduce, Ioan, distribute or sel1 reproduire, prêter, distribuer ou 
copies of this thesis in microform, vendre des copies de cette thèse sous 
paper or electronic formats. la forme de microfiche/film. de 

reproduction sur papier ou sur format 
électronique. 

The autlior retains ownership of the L'auteur conserve la propriété du 
copyright in this thesis. Neither the droit d'auteur qui protège cette thèse. 
thesis nor substantial extracts from it Ni la thèse ni des extraits substantiels 
may be printed or othenvise de celle-ci ne doivent être imprimés 
reproduced without the author's ou autrement reproduits sans son 
permission. autorisation. 



Abstract 

PVhile significant advances have been niade in coriflict resolution. mediation still 

largek eiiiplovs an outdated perspective to~vard coniniunication. 

Through a critique of niediation procedures. fieldwork arnong voung 

offenders, actual niediation cases conducted with adults. and a review of aborigi- 

na1 vouth justice initiatives, 1 argue that a riew non-Face-to-face riiediation iiiodel 

should be corisidered alongside standard niediation. The ~ > u ~ . m s e  is to  acconi- 

niodate the abili tics and frars o f  niarginalized people. U sirig a cross-cul tural re- 

view of Maori, lapanese. Ojibwav. Nuer and Navajo successes with vouth justice. 

1 arbwe that the ideals behind those initiatives cran also be achieved in mediarion 

talks wvith those reluctant to enter the current face-to-face procrss. 1 also a r p e  

that mediators niust beconie niore sensitive to t tie conceriis and needs of panici- 

pants, particularlv - voung - offenders. 

1 suggest the çurrent face-to-face iiiodel be adapted to  açcoiiimodate caus- 

es o f  resistance to iiiediatioti erpressed to nie bv - - vourig offenders. and that dis- 

putants be given niore choice in ternis of process. The one-size-fits-al1 niediation 

process is not adequate for a diverse population. 

Kewvords: Aboriginal, conflict resolutioii, niediation. altrniative conflict 

resolution, niediation. niediation process. peaceiiiakirig, 

cross-cultural critique, shuttle diploniacv, . voung . offenders. 

vouth, open custodv, closed custodv, secure custodv. 

incarceration. stowtelling. 
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Preface 

There are nianv motivations behind this thesis. and some are niore personal than 
others. Mv first exposure to the potential for a niediator to be a conduit for 
negotiated dialogue occurred when 1 was cniploved bv an advertising conipanv 
in Toronto. 1 acted as liaison between creative and production art depannients 
because hostilities had escalateci to the point where principals in both canips 
could no longer coiiiiiiunicate effectivelv. 

In this case, niarginalized people worked in production. while art directors 
worked in the creat ive art departnien t. Production artists were soniewhat tran- 
sient. hourlv paid. and had no benefits or job securitv. Art directors treated 
production people with contcnipt. Production workers retaliatrd creativelv. 
Becausr 1 had skills anchored in both depannients. I becanie ;i cotiiniunication 
conduit niaking it unnecessarv for either side to nieet. Wit hout constant triaers 
for coiifliçt. hostilities lessened, production increased. errors decreased. and 
artists in both canips were able to relau. It is the liaison procrss that continues 
to interest nit'. 

This thcsis is partlv the result of infornial interaction with niv subjeçt 
group: there are voung offenders withiii niv own circle o f  relationships, and 1 
çherish those bovs. 1 have lenrned a p-eat deal froni theni about honour. lovaltv. - - 
and the protection o f  a preçarious idttntitv. Thev have developed lavers of pro- 
tection to shield thrir identity and their dignitY froni funher damag;. 

Expressions o f  those proteçtive lavers plxes al1 niv infomiants within a 
subculture that is fiirther rejected bv niainstreani groups. I have seen the111 hide 
h n i  nornial social contexts that would have been relased recreation to less 
dariiaged children. I have listened to their stories o f  the niost obnoxioiis and 
offensive events. conducted sirnplv to be iioticed bv sonirliotlv. rven disapproving 
strangers. One bov told nie he alwavs used to punish adults because nobodv 
took good care of hini and his siblings when the! were little kids. 

This niuch-nialiped group of vouth constitute a complicated and iiiar- 
ginal subculture; vet each voung offender involved in mv fieldwork was open, 
cooperative. and courteous to me; thev also provided infomiation and advice 
that surpassed rnv expectations. 

One reason 1 have pursued mediation is because I tvish to use niv skills 
and education to make a contribution in a wav that is relevant to more people 
than mvself. As a niediator, 1 can provide a conifortable link between voung 
offenders and others so that the knowledge of rnarginalized kids c m  be shared. i f  
thev wish. 

Although 1 have alwavs been interested in social justice issues. the voung 
offenders in mv own life helped me choose the direction niy thesis would-take. 



Thev also showed me that honour, justice. and fairness, rather than legal process 
and jargon, are important concepts to them. In nianv of our talks. the kids 
introduced these topics; the logic thev understood to lav behind those concepts 
impressed me. 

h o t h e r  motivation behind this thesis is that despite claims niade bv the 
United Nations that Canada is a niore desirable countrv to live in than anv 
other, Canada incarcerates more çhildren (ages 12 to 18) per capita than anv 
other industrialized nation, more than the United States, France., Cermanv, 
England or Spain. The United States has capital punishnient but dors not 
incarcerate voung offenclers at ;inwvhere C;inada's rate. Despite an alniost con- 
stant increase in  jailing vo~iths, election platforms froni partiesof al1 political 
persuasions çontain promises to get tough(er) on kids. 

The first mrdiation 1 perfoniied \vas for divorcing friends who iiertded to nrgoti- 
ate division o f  assets but could riot productivelv nieet face-to-face. 1 did not 
thiiik to piish theni towards such a meeting: such agressive coniiiiunicatioii kvas 
not necessarv. I siniplv acceptrd their position and w r k r d  around it. It took 
timr. Tliev set the agenda; 1 gathered from each elenients to bt' negotiatrd and 
pliiçed theni into categories. Then 1 mixed up things inside the aitegories so 
that r;ich side could be distracted for a little while froni their ariger bv rearrang- 
ing those categories properlv. 1 çreatrd a çatrgorv d e d  'thirigs inlieritcd frorii 
the ançest«rs' and protrcted it froiii tlit bargaiiiing process. 

Using anthropological principles 1 helped each side see that tlrcv were 
creating order Mthin the chaos: 1 rvas oiilv the conduit for their nttgotiations. 
Nl 1 provided was the process. The resolution took sliape and was finished i n  
three weeks. The niediation process kvas so closelv linked to the dignitv of each 
person in this conflict that 1 decided t o  exploreVhow rnediation c m  b e  made 
more relevant for niore people. 

1 began to prepare duririg tiiv fourth undergraduate vear in universitv 
when 1 took the niediation course offered bv Comniiinitv Justice Initiatives 
(C.J.I.). the flagship niediation g o u p  in Waterloo Regon. Dunng niv first vear 
as a grad student. 1 cornpleted Mediation 1 and I I  courses offercd by the univer- 
sitv of Waterloo and joined C.J.I. as a volunteer mediator. 1 have since been 
conducting niediations on rnv o ~ n .  

There are few people available to listen to menibers of mv siibject group. Most 
mediators are fimlv middle class, as I am now, but 1 have not al~wvs been rnid- 
dle class; 1 have hi&- in other camps. After talking to many mediators, who 
are also middle class, mv impression is that thev do not know what it is not to 
feel safe. Thev also seem rigidlv opposed to changing the d e s  to let more peo- 



ple into the club. 
When 1 ask mediators what thev know about other cultures or the con- 

cems of voung offenders. I am alwavs niet with blank stares. Anthropologv 
provides nie with a cross-cultural and inclusive franiework in which to  begin. 
One voung offender in jail asked during our introduction if 1 knew what sweet 
grass rvas ( 1  think this was a test). There is w e e t  p s s  in niv garden. Sweet 
g r a s  is often used in aboriginal cerenionies. decorative itrnis. and baskets. We 
started talking about the world from that point of reference. 



Introduction 

The politics of fear and hatred are the mechanisnis through which 
we attach nioral vduations to social categories. If  we hate and fear 
sonieone, then they must be bad. The r&ophobia collectively felt 
towards voung people. when unpacked, reveais an ideological orien- 
tation that associates ininioralitv with marginal social poups, 
whiçli are identifiable bv race, class, and gttnder. The politics of 
fear and hatred is, thus, in its basic fonii, the politics o f  stratifica- 
tion ( Schisse! 19983 1 ). 

Mediation is a short-term. task-oriented. participatory intervention process in which 

disputants voluntarily agree to work with a third party to reach a mutually satisfac- 

tory and balanced agreement (Volpe and Bahn 1987297). In iiiv proposed niedia- 

tion ~i-iodel, the niediator and participants do not iiiezt face-to-face at the sanie 

table. Instead the niediator nieets with one side and then the other i n  different 

locatioris, taking negotiated dialogue in dociinieiit f o m ~  back in forth between 

exch side in a tvpe of  shuttle diplotiiacv. In this wav. cach side iiiakes carefullv 

editrd statenirnts in a place in which thev feel coiiifortable before thcir dialope 

is camed to the otiier side bv the niediator. 

Currentlv, this tvpe of shuttle diplvmacv is done occasionallv and infor- 

rnallv when al1 other options are exhausted, but it is not a çhoiçe on par 114th the 

standardized process or considered nomiai procedure. I suggest that if voung 

offenders had a choice of niediation stvle (non- or face-to-face), thev would 

panicipate in mediation more often and more tvould agree to peacemaking talks. 



Mv proposeci mediation niodel addresses concems for safetv, unequal 

power and education. linguistic conipetence under dures,  visual cues of superior 

resources. and subtle threats (al1 iniportant features of resistance). 1 suggest that 

if these conditions are considered relevant in ternis of process, resistance to 

peaceniaking will be reduced. I f  resistance to a confrontational n ida t ion  riiodel 

results in no coniniunication. then each side in a dispute is denied the opportu- 

nitv to see the other person as a coiiiplex, iiianv-sided and whole mature--not 

just üs perpetual offenders or viçtinis. 

Another rcason for the drvelopnient of an adaptive niodel is to give voung 

offenders a graphic denionstratioii of the degree to which their actions touch 

others. both positivelv and negativelv. aiid to show theiii that nothing thcv do is 

without consequelices to others (Ross 199h:20). This tvpc of truth-crchange 

sini plv cannot take place iinless. in the voiinp offender's view. the coiiiriiuniei- 

tioii s t ratep addresses their priniarv çoncerns and causes o f  resistance which is 

personal safetv and potentinl daniage to their dignitv. 

The problem 

A value is an arbitrarv conception of what is rit~isinihi~~ in titinian experience 

(Spradlçv and McCurdv 1 97 1 3 7 9 ) .  As in other children, vouth that eventuallv 

become voung offenders are exposed to the arbitran, 'rating svsteni' of their 

culture. Almust evervthing learned b the voung offender is leamed and labeled 

in terms of its desirabilitv (Spradle and McCurdv 197 1 379).  The problem, 



explaincd in more depth elsewhere in this section, is related to the application of 

mediation to this and other niarginalized groups. 

This is conipounded bv . vouths . that !ive 'within' a culture, but do not fecl 

that thev are part of the culture or 'of the culture. An ttxariiple of niarginalized 

vouth who feel this wav arose during niv fieldwork expttrirnce. Three infor- 

nian ts reftirred to the Luthenvood i tist i tution ~vhere t hev had beeri iioused the 

previous vear as "Losenvood." Although tliis iiiav seeni obvious, I askrd whv 

thev called it  that. Thev said "becausr tlirv have losers thttre." Athough al1 

three werc bv their owvn admission ~vt.11 cared for at Luthenvood. Iiad positive 

rclationships with adults there. and werc taken on regdar outiiigs. thcir iiiarginal 

iderititv !vas entrericheci. 

Young offenders are caught between what thev can do as iiidividuals and 

what thev are required to do (or not do) as nienibers of :r soçietv. Everi vouth 

who have coniniitted no crime at al1 are caught up in a value svsteni that is 

peq~etuated bv a conservative press seeking sensational stories that will shock 

and sel1 papttrs. The behaviour of vouths has beconie a niedia coriinioditv. The 

domiiiant presumption is that collective fear becornes highlv politicized as it is 

manipulated either inadvertenth or deliberatelv for political and econoniic ends 

(Schissel 1997: 103). 

Choices niade bv . voung d offenders are often complicated and reactive; thev 

do not necessarilv behave the wav thev do because thev believe their behaviour 



is right. Thev often behave in the wav that thev do because thev see the alterna- 

tives as having worse consequrnces (Kertzer 1 988:XJ) .  For exaniple, an infor- 

mant told nie he \vas iri a bowling allev with a vounger brother who had not 

taken his ritalin for a couple of davs and was causing trouble, "lots of trouble. 

tlipping out and shit, wrecking stuff and velling, kicking stuff arid throwing 

bowliiig bal13 aruuiid!" h l v  iiiluriiiai~~ saiJ dial wlieii tlitr iiiaiiager. a reailv big 

guv. u n i e  ovrr to his brother. he knew his brother was i r i  big trouble, s o  he just 

sho~ved the nianager his knife so he could get enough tinie to push his brother 

out the door. He said his brother was alreadv at the door and the iiiariager had 

a hold of his brother's ami. A çontext in which he tried to proteçt his brother 

resulted iri a w a p o n s  charge. Iroiiiçallv. niv ink~niiarit and the nianager both 

rvantrtd the sanie thing; thcv wanted the dismptive bov off the preriiises. 

Mv infonnant found it insulting that anvbodv thought he would reallv 

kiiifr: anvbodv. He thinks that grownups should ask what happened before 

laving charges and that thev should ask when there aren't a lot of  people around. 

He also thinks police shauldn't talk to kids like thev are too stupid to under- 

stand what is happening. This bov said that police know what happens next but 

kids know what happened first. He wonders whv evervorie thinks that what 

happens next is alwavs more important than what happened before, "like to start 

the whole thing." He had a few seconds to decide what decision would br  less 

harrnful to him a d o r  his brother and decided that he \vas better able to cope 



with what happened next. This bov savs niediation is not for him. 1 suspect 

that he is accustorned to add t s  not listening. 

Contrarv to the intention of the Young Offenders Act, voung offenders 

are rarelv extended an oppottunitv to take resporisibilitv for their offenses in anv 

n ~ e a n i n ~ u l  tvav. aside from the more punitive aspects of the legal process. 

CmaJa iiiiiiricratcs iiiorr cliildreii per capi ta than niiv othcr iridustrializcd 

nation. induding the United States (Schissel lC197:8). Nahlah Aved. witiiig in 

the London Free Press. quotes lustice Minister Anne McLrllan: "WC incarcecite 

niore voung offenders thari anv other western deiiiocracv. ;ind t hat should be o f  

conçem t o  us" ( Aved 1 999:A 1 3). During niv fieldwork aniong voung offenciers. 

onlv one infomiant had even hrard the word 'iiiediat ion' drspi te ypwiiig up. 

comnii t tiiig crinies, nioving through the legai proçess, and being seri t e n d  in t lie 

coniniunitv in whiçh Canadiari Victini Offrnder Reçonçiiiation Proppinis 

(V.O.R.P. 1974) originated in Canada. Mediation. as a process. is explained in 

detail in Chapter One. 

Statistiçs provided bv Comniunitv Justice Initiatives ( 1999). the group 

that iniplenients V.O.R.P. program, show that in 1996. 39 voung offenders 

were referred to their niediation program, with 25 mediations taking place. In 

1997. 3 1 vouths were referred: 13 niediations were perfomied. In 1998, 32 

vouths were referred; 15 mediations took place. In the first four months of 

1999, 13 vouths were referred with 5 mediations being conducted. For the f o u  
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vears listed. the victini refused V.O.R.P. in 18 cases; in 5 cases the victim could 

not be located. 

During this tinie, nine cases were considered bv V.O. R. P. representatives 

as inappropriate (figures provided bv Conirnunitv Justice Initiatives. V.O. R. P. '). 

Not al1 cases are deenied suitable bv the John Howard Societv andhr  V.O.R.P. 

offiiials for nicidiatioii (sec footnote I ). Sonic rcsolutioris and cases arc handled 

privatelv through parents, and sonic charges are considered too serious to br 

resolved through V.O.R.P. (Maureen Murphv, ]oh11 Howard Soçietv. personal 

coiiiniunicatioii. 1 8 Mav 1 909). Cases and individiials are appraised for sui t- 

abilitv . bv . a social worke? at  the John Howard Soçietv beforr being referred to 

V.O.R.P. Miirphv indiutcd that shopliftiiig cases are riot rt't'rrred. Slie citt'd 

difficulties with tinie and effort as the reason. This nieans that of 115 vouths 

screened as suitable for the V.O.R.P. program in the last four vears. onlv 58. 

roughlv half, actuallv \vent to iiiediation. 

This thesis is concemed with the half that did not participate in niedia- 

tian and those who were not referred. 

1 .  The official interviewed at the John Howard Socictv is Maureen Murphv. 
5 19-743-607 I , ext. 220. 

2. Victim Offender Reconçiliation Program. of Communitv Justicc Initiatives of 
Waterloo Rrgion is at 39 Stirling Avenue North. Kitchener. ontario N2H 3G4 5 19- 
744-6549, e-mail: ~ji~golden.net. It has been oprrating since 1974. Thev providc 
communitv mediation services and sexual abuse treatment programs in addition to 
~ict im/~ffender  Reconciliation Programs (V.O.R.P.) for Young offenders. 



The research 

Mv thesis asks 

interpretations 

question 

how voung offenders and tlieir victims can safelv express their 

and social experiences o f  the event that connects theni so that 

neither is sileiicrd bv process. Mediation is intended to help polarized dispu- 

tants conimunicate their concems in a respectfil1 and rqual social environment. 

Xlcdiatiori c m ,  in sonic cascs. rcplacc lcgal prucess. or it cari ~vorli alongsidc kgal 

pwcess. This is covered in depth in Chaptrr One. 

One goal is for both parties to be able to coriirt awav froiii riiediation talks 

ni th  a bettrr understanding of what has happcned and wvhv; this is the agenda of  

iiiost niediations. In this thesis. 1 explore an alternative context for voung of- 

fenders tu talk to their victiiiis without anv furthcr damage to the digiiitv arid 

identitv o f  either partv. 

During a recent visit, 1 asked infomiants where tliev thought niedi:ctiori 

was most needed. Ironicallv, thev said it is needrd betwveeri vourig offenders 

inside institutions. Thev said bring in lock-up is stressful and sometinies there 

are a lot of fights. 1 did not expect their perception of the opponent. o r  the 

'other,' to be other voung offenders. howvever, niv infomiants çonsistentlv iden- 

t if i  the 'other' as peers. 

h o t h e r  goal of this thesis is to develop a context that is acceptable to 

voung offenders that promotes forgiveness and compassion. The intention is to 

look at causes of resistance as a solvable set of problems so that participation in 



mediation is possible for both victim and voung offender at a higher rate than 

the figures above show. 

Mv research outlines whv the niediation process needs to be updated to 

acconiiiiodate niore people. It shows how the existing niediation niodel c m  be 

a d a ~ t e d  so voung offenders c m  have choice and a clear voice in a safe phvsical 

iirid social environnieri t  th^ \ d l  provide them nit h a n  iniportcin t pr:içeniaking 

accornplishnirnt. 

For the purpose o f  this thesis. 1 use the ternis niediation and peaçeiiiaking 

in terchangeablv; niv infomiants li ke aiid coniprehend the word ' peaceinaking' 

brttitr thaii 'niediation.' To açconiplisli niv goal, 1 examine whv . vouiig - offerid- 

ers are not curreiitlv participatiiig i i i  iiiediation everi thoiigh thcre is opportuiiitv 

for therii to do so. Understanding causes of resistance to niediation is an iiiipor- 

tant part o f  this work. 

Method 

Mv fieldwork involved participant observation and took place in increnients 

duriiig 1998- 1999. Mv first fieldwork experience occurred with entrv level and 

incxcerated voung offenders in classroom environnients where 1 did presenta- 

tions using archaeological artifacts. 1 did the sanie presentations in other class- 

rooms to non-offenders. 1 asked a11 classes to write their definition of power and 

three heroes. 

There were two reasons for beginning with this tvpe of inquirv. First, 1 



needed niore exposure to age-grade terniinologv and attitudes. Secondlv, 1 want- 

ed to beconie faniiliar to rnv subjrct group and learn their nanies before pursuing 

the niore intricate part of niv fieldwork. 1 also wanted their consent to partici- 

pate to be voluntan, and acquired over t h e .  1 eiitered two institutions several 

tinies with anifacts. 1 asked more questions. Thev asked niore questions. Our 

rxcliaiigrh g r w  iiiorz coiiilortabic. hi additiuii. ilirçe Iùriiicr vuwig ~Skiiderh 

froni niv own comniunitv were interviewed over the p s t  two vears. 

I dso  include data froiii five niediations perfomied in the p s t  t w o  vears 

usirig niv proposed rioii-face-to-face or non-confrontational niediatiori niodcl. 

With the exception o f  one case that involved a 1 6-verir-old bov. these media- 

t ions w r e  conducted wit  h adul ts, 1111 of whoni re jected the face-to-kice niodcl. 

These were al1 non-criniinals. açquaintances, and frierids of friends who ntteded 

confliït resolution quicklv. but wished to circuniven t lep$ process for a vxicltv 

of reasons. Although 1 have pttrfoniied six sucli niediations. consent to use non- 

idrntihring infomiation was obtained onlv froni five. 

Aboriginal Youth Justice Initiatives 

For background on other approaches t o  peaceniaking, 1 review aboriginal justice 

initiatives From Maori. Navajo, Ojibwav. Nucr, and lapanese comniunities to 

leam about alternative approaches to the  healing of an angw child. The Maori 

Resolution Conferencing Progam concentrates on social hamionv, forgiveness, 

accountabilitv, and restoration. These concepts are e-xpressed in a supportive 



social enviromnent that incorporates communitv values into discussions of how 

a voung offender got to that place. 

Four eleriients of pre-European Maori societv inspired the çreation of the 

Faiiiilv Group Conferencing approach and are covered in more depth in Chapter 

Four. Brieflv. thev are, first, an einphasis on reaching communitv consensus. 

Secondlv. the desired outconie is recor1cili:iticrri :incl a wtrlenier i t  accepr;ihle r o  

al1 parties. rather than the isolation and punishnient of the offender. Thirdlv. 

the concem is not to dispense blanie but to esaiiiiiitt the \vider reasons for the 

wvrong; and fourthlv, tliere is less concem with whether or not there has actuallv 

btteii a breaçh of the law and niore çoncern with the restoration o f  harnionv 

(Olsen. M;L\Tv~II. and Morris ii i  MxElrea 199436). 

These objectives are found arnong o t  her indigttnous societies t hroughout 

the world. Faniilv Group Conferençiiig is also being conducted in the Australian 

çoiiiniunitv o f  W a g a  Wagga. One of the reasons this coniniunitv liktts the 

Maori niodttl is becaiise it tends to soften o r  prevent stigmatizing o r  degrading 

attacks ori the identitv of the vouth (Braithwaite and Mugford in Ross 

19962 1 ). At Wagga Waga,  victiri~s often sav that thrv do not w n t  the vouth 

punished. Instcad, thev want the voung offender to learn soniething froni the 

event and get their life in order (Ross 1996:22-23). 

Traditional Arnerican Southwest justice, as well as justice practiced bv 

African Nuer will also be discussed. The Navajo Justice and Hamionv Cere- 



nionv tvill be discussed as i t  relates to values that are different froni niainstreani 

justice. The Peaceniaker Court is a niodem medium for expressing elements of 

Navajo traditional justice. One of the best known anthropological referençes is 

the case of the Leopard-Skin Chief as described bv anthropologist Evans-Prit- 

chard ( 1982). Due to lack of courts and tribunals. Evans-Pritchard concluded 

that this :ü?ican group did not havc a lcgal svsicni. III çontrcist with standard 

riiediation fomiat. the Leopard-Skin Chief plavs a pivota1 role in deçisiori-niak- 

ing. The participants i r i  a iiiediation conducted bv a Lttopard-Skin Chief. ivho 

nornialiv have the influence arid baçking of a iiearbv lineage. are under consider- 

able pressure both to contribute to a solution and end the conîliçt. In this con- 

text . iiiediation and lepl  procrss are indistiiiypishablt.. 

Ruth Benedict's ( 1034) work arrioiig the J;rpaiiese provides historical data 

for understanding John Haiev's ( 1995) w r k  with Japariese vouth deçades later. 

Youth justice in Japan assiinies iiiediation is a normal part o f  offiçiavoffendrr 

coniniunication. Achieving social harmonv is t hr kev. Forgiveness on bot h sides 

is assumrd to br: possible. There are no  separate victini-offender niediation pro- 

Fams in Japan. Those in positions of authoritv. including police offiçers. are 

expected to açt as intemediaries. 

Ojibwav justice addresses the behaviour of the voung offender but as- 

sumes that the vouth is an othenvise good person who is e-xpenencing a difficult 

transition from childhood to aduithood (Ross 1992, 1996). The assumption is 



that healing for 

social harnionv 

d l  those concerned is not onlv 

to be achieved. The Ojibwav 

12 

possible, but a prerequisite for 

and Mi'kmaq forgiveness verb 

tense will be discussed brieflv (Ross 1992). Ojibwav peacçmaking is subtle. 

Traditionallv, Ojibwav shun direct confrontation just as thev shun hierarchies. 

Peaceniaking is done without the direct face-tu-face challenge of current niedia- 

Maori. Ojibwav, Navajo, Nuer, and lapanese justice assunies that the 

vouth still has faniilv support and that there is a coniiiiunitv of interesteci people 

readv to contribute to helpirig the vouth. Most of niv infoniiants do riot have 

the support and baçking of a lineage who w t ç h  over t hsir interests. Ii i  Water- 

loo Region. Thursdav is the dav set aside for vouth iiiatters in colin. A discori- 

certirig nuniber of vouth a p p r  with dutv counsel onlv. Mariv parents of 

offenders are so fed up with their teeiiagers that thev cannot provide the tvpe of 

coiriiiiunitv support assunied i r i  nianv o f  the confrrencing options. A vouth's 

parents sonietimes renege on their promise t o  take their child back (Goodwin 

lC)99:3): 

A lot of times the hmilv rejects theni. when the Families have said 
thev will take them back because thev don? want the s t i p ~ a  of 

they don't w n t  their child. ~ h e n ,  when the child is &as- 
ed and shows up at the house, the! iind the doors locked (Cowivie, 
persona1 communication 1998). 

Mv thesis is concerned with vouth who do not have stable faniilv or corn- 

munitv interest to provide courage and support. Mv research e-vlores how an 



adaptive mediation mode1 c m  accomniodate voung offenders regardless of bni- 

ilv or communitv support, and especiallv for those with none. Mv proposed 

niediation niodel is not intended for one isolated goup; it is iiitended to provide 

another choice for anv group of how best to deal with conflict. 

Mv thesis asks two questions. How can context encourage vvunng offend- 

ers iu iiiakz rçllc..&t. stakriiieiilh t l i ~  will iiot bç rejcctcd. in  a wav ~ h a t  is pro- 

gressive. constructive. and ho riourable? How çan the n~ediation process hrlp 

vouth constnict and d i t  their o w i  çoniniunication so that thrv take pan in 

t hei r o~vn peacenia ki ng? 

M v  proposed niodel çreates a conversatioti "iiiarketplace" which hides its 

owii nieçhanisnis ; i d  operates in safe places. It addresses elenlents of rrsistaiice. 

rathcr than accepting, then igrioring theni. and it çoiisiders the p~sition of those 

who kel thev have nothing to bring t o  the table. It considers the position of 

those intitiiidated bv authoritv and those whose dignitv has beeii abiised. those 

who do not speak the sanie lanpage as their opponent. aiid people who are 

fearful of police and policing procedures. 

Not al1 voung offenders conie froni safe and predictable deniocracies (two 

vouth came from militarv dictatorships to Canada in the past vear). Mv noii- 

face-to-face rnediation considers those who are not articulate under dures ,  

which is most voung offenders, and voung people who assume thev wvill be hu- 

miliated bv a more violent or seasoned adversarv in a face-to-face encounter. 



Outline of Chapters 

Chapter One examines standardized rnediation as a çomniunication 

frarnework. Some historical data are presented. For exaniple. since the 1888 

Arbitration Act, both labour and management have used niediation as a staii- 

dard format for negotiating business-related disputes. Siniilarities and differ- 

cllies be ~ L V ~ Z I I  i u ~ l l ~ l ~ u i l i  tv jus[ i i ~  progranis aiid iiic.~iiatioi~ ~ v i  thiii labour rcla- 

tions are reviewed. Definitions, core features, charactcristics, and standard 

procedures o f  mediation are covered in Ch;iptrr One. This chapter dso discusses 

causes o f  resistance to mediation as presented in mediation litcrature. Cross- 

ciiltural çonçems are introcluced. plus a bt-ief histon, o f  the developriient o f  ttic 

Young Offenders' Act. 

Chapter Two examines Michel Foucault's notion o f  power as it relates to 

the niediation process and voutli concem about safetv, power inibalançes. and 

intimidation within the nirdiation context. Fo~içaiilt's approach supports a 

resurrection of subjugated knowledges. He suggests that subjugated knowledges 

are a whole set of knowledges that have been disqudified as inadequate to thrtir 

task or insufficientlv elaborated (Foucault 1 WO:8 1-82). He aiso suggests that 

Fower is attached to contexts and situations rather than being finiilv in the 

control of, or belonging to. individuals. He views power as working best when 

its mechanisms are hidden. This thesis proposes a wav of resurrecting the subju- 

gated knowledges of voung offenders in a wav that will benefit them. their vic- 



tinis, and the adults who direct their lives. Chapter Two also looks at who 

voung offenders are as the are interpreted through statistics provided bv Statis- 

tics Canada and niedia portravals. 

Chapter Three outlines niv fieidwork experience aiiiong voung offeriders 

in Waterloo Region. Mv subjects fomi three groups, vounger vouth at the 

Luthenwod institution. oider w u t h  in closed cus tcd~  iit Hope Rianor in Peters- 

burg, and three fornier vouiig offenders interviewved extensivelv over the past 

vear. Mv tiine with eaçh grou-oup and individual hils resulted in fairlv open dia- 

loppe and provided nie wvith a better perspective o f  their conçems. Ttieir partici- 

pation has been entirelv voluiitarv, and the have beeri unexpectedlv forthcoiii- 

ing in their opinions. 

Chapter Four suniniarizes fieldwork and introduces five non-face-to-face 

n~ediations t hat 1 perfornied ~ising niv iiiodel. This çhapter shows hoow in fornia- 

tion gathered froiii infomiants aiid clients supports an alternative. adaptive 

niediation niodel. Chapter Four e-xplains exanipies o f  aborigirxil vouth justice 

frorn a varietv of çoniniiinities. Aboriginal concepts of justice are shown to 

relate to both native and non-native voung offenders. Maori. Nuer, Navajo, 

Ojibwav, and Japanese approaches are covered as thev relate t« voiith justice 

initiatives. 

The conclusion surnmarizes the main points of the thesis and discusses 

how Foucault's notion of subjugated knowledgs can be applied to mediation. 



The conclusion also includes niore recent comnients from the three informants 

previouslv known to nie who now live outside the institutionalized setting. 



Chapter One 

M a t  is Mediation? 

Throughout the world. niediation models focus on two pririiarv conditions: a 

face-to-face con~munication stvle and the goal of agreement-niaking. Elernents 

of healing and forgiveness as coniponent s of relations hip restoration are usuallv 

riot a consideration in an agreement-driven riiediation niodel. illediariori. in 

Western societv, operates in response to nianv factors. One of theni deals di- 

rectlv with the disconifort iiiaiiv people feel with beçoniiiig bit-plavers in a legal 

svsteni that uses lanpage unrelated to  iiianv disputants' knowledge base. 

Mediation operates alangside a legal svsteni that is populated bv straiigm 

and uses precedents and jargon unfaniiliar to ni;inv litigarits. Mediation sonie- 

iinirs takes place within an infornial social environiiient. It iiiav also br a result 

of niandatorv nieasures taken in civil cases to attenipt to clear court backlogs. 

Mediation is a process in wtiich a neutral third partv. "the niediator." 

assists the parties to a dispute to nçgotiate their own resolution to a given situa- 

tion. Different niediators take different approaches to niediation. but the pro- 

cess is one in which the neutral person provides rnodels of process and coinniuni- 

cation to help the parties negotiate ternis of their understanding of the event 

and their o m  resolution. The mediator does not have the power to impose a 

settlement. This is a process in which the parties retain control over the shape 

of an acceptable outcome (Volpe and Bahn 1 987:297). 



Alternative dispute resolution permits disputants to escape froni the judi- 

cial svsteni, therebv niaking the decision-inaking process their o ~ m  responsibil- 

itv. The dvnarnics of adjudication and rnediation are different. Adjudication 

derives power and authoritv froni a hierarchical svstem. A power figure who is 

alwavs a stranger (tvpicallv the judge) niakes drçisions for othrtrs on the basis of 

Iacts whiçh are developed tlirough disputed rvidencr. ;mi bv iiieaiib o f  rulrs of 

law, that are also contested bv the parties (Bluehouse and Zion l5)W:W8). 

Decisioiis based on thex  conipeting versions of tmth aiid law are etiforced usiiig 

coercion (the power of the police and threat o f  prisons) (Bluehouse and Zion 

1 Y X X ? 8 ) . '  

1 .  Expianatioiis o f  Arbitration. Negotiation. and Litigation are includcd hcrc as 
alternatives to mcdiation and court process (Rluehouse and Zion 1 W3:32H). 

Arbitration is a process similar to the Court wstem but it is gcncrallv quickcr. lcss 
formal ;ind conduc~cd in privatc. A ncutral third partv "the arhitrator" is hircd bv thc 
parties and Is cmpowcrcd to rcsolvc a dispute bv making ar. "award". ' fhc arhitrator will 
hcar evidencc and subrnissions on behalf of each partv and thcn dccidç on thc 
appropriate outcorne. hrbitrated awards arc norniallv binding unlcss the parties have 
elcïtcd a form of advisory arbitration. Awards &av bc enforçcd b" the Courts. 
Arbitration is verv tlcnible. I t  mav be like a trial, involving formal prcsentation of 
evidence and cross cxamination. In most cases. the partics and the arbitrator adopt a 
muçh more summarv and expedient approach. In Ontario. arbitration is govrrned bv 
statute (Bluehouse anci Zion 1 gCl3:328). .  

Negotiation is another formal process bv which two or more partics tw to reach 
an agreement. Oftcn. parties have difficultv negotiating Jirectlv and will hire lawvers or 
other professionals to negotiatc on their behalf. Thcre are various negotiation niodels 
but curent  interest is in negotiation processes which scek win/win solutions and t w  to 
improve relationships. In interest-based negotiation, parties are rincouragcd to seek 
workable solutions açcommodating the nceds and interests of al1 parties to the 
negotiation. This mav be contrastedwith positional negotiation in which one partv tlikes 
a position on an issue and tries t o  force the other partv to acçept that position or 
sornething close to it (Rluehouse and Zion L993:328).. 

Litieation is the forma1 legal process bv which cases are resolved through the 
courts. In i h e  North Arnerican legal systern this is accomplished by rncans of the 



Negotiation and bargaining involve the parties in a process of discussion 

which seeks to bnng them into voluntarv agreement. Adjudication uses the 

power of the state and its legal svstem(s) to provide an authoritative conclusion. 

Arbitration uses a third partv to decide, through prior niutual consent, the issues 

in a dispute (Schellenberg 1996: 13). Mediation is a process bv which a third 

panv seeks to help persons involved in a dispute coiiie to a iiiut~iallv satisiaçron. 

resolution of their conflict (Schellenberg 1996: 1 82 j. 

Mediation is based on an assuiiiption o f  essential equalitv o f  the dispu- 

taiits. M v  preriiise is t hat i i i  manv cases. inequalitv niust be assunied to be a 

priniarv conceni o f  participants. and that this possibilitv. and this realitv. espe- 

çiallv for iiiargirialized persons, niust not be ignored. Instead. wvorking towards 

neutralitv for participants ought to be a goal of the process. A niediator statirig 

t hat equalitv rxists within the process does not niake it so. 

Theoreticallv. if  partirs art. not exactlv equal or do not  have equal bar- 

gaining positions. niediation. or at least riiediators. attenipt to proniote equalitv 

and balance as a part of its process. It is a horizontal svstern that relies on 

equalitv. the preservation of continuing relationships. and/or the adjustnient of 

disparate bargaining positions between parties (Bluehouse and Zion 1 W3:328 -  

adversarial svstem. In Court, an independent Judgc prcsidcs ovcr a trial in which thc 
litigants, usuallv reprrsented bv lawvers. present evidençe and argument to persuade the 
Court that each litigant's v i e i  of the faas and the appropriate law is the right one. 
Normallv the outcome of the iitigation process is a judgment in which one partv is found 
to be right and the other wrong (Bluehouse and Zion 1993:328).. 



Mediation is a conimunication framework wvhere certain conditions are 

enhanced, such as listening, respect, and solidaritv of purpose. and certain condi- 

tions are excluded. such as lepl jargon. conipeti tion, and adversarial process. 

Mediation is a product of the evolution of several approaches to conflict resolu- 

tion which have developed in iiianv cdtures over qneratioris. Mv preferrrd 

definition is: 

~Mediatiori is the intervention iiito a dispute or negotiation of  an 
acceptable. impartial, and neutral third partv who has no aiithori- 
tative decision-iuaking power, t o  assist contending parties to voluri- 
tarilv reach their ovm rnutuallv acceptable settlenient of issues in a 
dispute. (CDR Associates 1 9 k :  1 ) 

Current niediation rnodels concentrate oii the niediator as a nianager o f  

power relations betwveeri disputants. Verv littlr data ttxist on shifting powrrer 

relations ;is the dispute unfolds or keeping powver and control in the hands of 

rhose çourageous enough to trv face-tu-face nicdiation. Mv proposed non-face- 

to-face nicdiation mode1 addresses several issues; the niost important are p o w r  

relations and the causes of resistance to mediation. 

Westernized mediation process: historical background 

Mediation and arbitration are fairlv recent innovations in Western cornnunitics 

seeking prompt. more humane, and l e s  expensive alternatives to the courts 

(Dufh 199 124). The historv of rnediation to settle disputes in the United 

States relates most speàficallv to its use in the labour movement. Since the 



1888 Arbitration Act, both labour and management have routinelv appealed to 

neutral third parties as a riiethod bv which grievances, both contractual and 

disciplina-, can be heard and reasonablv settled (Hollev and lennings 

1980:intro). 

Thcre are noticeable differences betwveen niediation as practised in çoni- 

niunitv justice proganis and niediation in labour relations. The pnniarv diit'er- 

ence is that in labour niediation, the parties in tlie dispute. representatives o f  

labour or  niaiiagenient. are generallv experts: the issues rriiiain siniilar while 

nieiiibers change. Negotiating parties and tlie tirtutral third partv are usuallv 

well versed in the issues, the lawvs. negotiation strategies. and so forth ( D u f h  

1 9 1 4 ) .  For exaniple, çoercion, as seen in labour vs nianagenient iiegotiat ion. 

often forces parties in çonfiict to a conçlusioii. However. in coiiiiiiunitv niedia- 

tion. the parties are often ~insophisticated about law and negotiation strategies 

(Duffv 199 124). In nianv niediations, parties do not have easv access t o  legal 

process because thev cannot afford legal fees. or assume thev would riot be cov- 

ered bv Legal Aid because of recent cutbacks. Sornetimes. participants have 

unequal resources which pem~its one side to hold out longer. This means that 

the person with lirnitrd resources niav feel pressured to accept a solution that 

benefits their opponent more siniplv because thev cannot afford to negotiate 

longer. Coercion c m  be a hidden component of the process. even when al1 other 

things mav appear equal to the mediator. 



Although there are manv approaches to defining interpersonal conflict. 

the one used here considers it to be "tension between two or rnore social entities 

(individuals. groups, or larger organizations) which anses from incornpatibilitv of 

actual or desired responses" (Raven and Ihg lans  ki 1 970: 70). Most con flicts fa11 

under the heading 'riiised-iiio tive' conflict . As t h r  nanie iiiiplies. these conflicts 

conflict we have parties faced ~ 4 t h  alterriat ives of  trving to niauiniize t heir own 

gain versus working for the best collective solution (Worchel and Lundgren 

1 99 1 5). In a non-face-to-face rnediation niodel based upon aboriginal justice 

ir~itiatives. the desired goal is not nierelv to resolve contlict: 

[Elniphasis niust be on Rnding the fairest possible resolution that 
leaves neither partv feeling that the other lias received an unfair 
advantage. Resolutions that are initquitable set the stage for future 
contliçt that is often of peater intrnsitv than the confrontation at 
hand. (Worchel and Lundgren 199 1 : 1 i) 

Mediation involves the intervention in a conflict bv a neutrril third panv 

who assists the conflicting parties in rnanaging or resolving their dispute (Duth 

1 Y 9 I 2 2 ) .  The word 'assist' is important Iiere. Mediators are riot supposed t« 

force or coerce settlement. Instead, bv facilitating face-to-face discussion. prob- 

lem solving and the development of alternative solutions, a niediator enables the 

disputants to amve at their own agreement as to how the conflict r i11 be re- 

solved (Duffv 199 1 :22).  

Another important difference between the tvpe of niediation used in 



communities with individuals and the tvpe based on labour/managment rela- 

tions is that in labour niediation. the involved parties usuallv represent niuch 

larger groups (Duffv 1 99 1 :24), who are bot h absent and dependent upon those 

parties to negotiate on their bchalf. In iiiediation. a t  the comniunitv level. con- 

fiicts usuallv take place between individuals who represent theniselves. Intrrper- 

~ r i i i i  curiilic~, ab is ofteii settri i i i  wiiiiiiuiiitv iiiçdiatioti, tt'iids to br  ciiiotioiiiillv 

cen tred. whereas intergroup conflict . as is niore tvpical of labour niediation. 

tends to be task-oriented ( Duffv 1 99 1 : 2  5 j. 

Also. i r i  labour mediation the plavers niav change froiii tinie to tiriie. 

Rrpresentatives o f  labour niav change due to clection. retireriierit. or  replace- 

nient. M:inagenien t representat ives niav change dur t o  av:iilabilitv. biiiiliaritv 

with the issues. and niariageriient preference. The plavers iiiav change. but the 

issues and roles to be plaved reriiain siriiilar: the rules don't change. In 

conimunitv-based iiiediation. the plavers represent theniselves a n d o r  their faiiii- 

lies and the çanflict is connected to the person and the çontext. 

The tvpe o f  conflict considtired in this thesis is not betwern p u p s  o r  

individuals accustonied to holding or uîing potver. This t hesis considers conflict 

between voung offenders and others. Mv inforn~ants consistentlv intrrpreted 

the 'other' to be other voung offenders. 

Core features of rnediation 

This section \vil1 brieflv explain core features, characteristics, and normal media- 



tion process as taiight in two senes of mediation courses 1 took to prepare for niv 

fieldwork experience. Because this thesis reconiniends aupienting existing 

niediation procedures, it is necessarv to outline the process currentlv used. The 

following description refers to standard niediatiori practice. 

Throughout North America, niediation has certain kttv or core features: 

.blt*di~itiurr is cissistd ~itptiritiori. fhr iiiediator's role is to facilitate negotiatiori 

betweeri parties who have difficul tv in resolving a coiifliçt on t heir o ~ v n  

(Schellenberg 1996: 182). 77ic ~iialicitor i s  11 ~ierrtrril thin1 pc lrv .  The iiiediator. 

usuallv a strariger to both panies, avoids taking sides in attenipting to riiove the 

parties toivard aqeeiiient. ibltdicitiori i s  volrrritroy . Ait hough iiiediat ion is soiiie- 

tinies initiatrd bv a court order (and tlierefore not entirelv voluntan, in this re- 

spect), continuing in riiediatioii is voluntan, for the parties, and n o  agreement is 

reached t hat is not niutuallv accepted. Disprtctri ts wtrtiii rnpcmibil i~j iv-  rk~isi t~~is 

(Schellenberg 1 W 6 :  1 82 ) .  

The niediator niav p i d e  the negotiations, but responsibilitv for anv deci- 

sions of substance alwavs reniains in the hands of' the disputants. Mtrlirttiori is 

privrite raid ~.ur@wticil. What goes on in niediation sessions is not espected to be 

shared with others. Sessions are conducted in a private place. and there is no 

official record of what is discussed (Schellenberg 1996: 152). 

Characteristics of rnediation 

Unlike core features listed previouslv, the following attributes usuallv, but not 



alwa~~s,  acconipanv the mediation process. Ditw rzrtp rio sari~ti<irisforjiiiZ~~~*t~ to r m h  

ciri c ig~xn~nz t .  If agreements are to be voluntarv, it niust also be acceptable not to 

agree. When agreement is not reached, no blanie for this is cast upon either 

partv or the iiiediator (Schellenberg 1996: 183). nit proLw ifiirgotilrtil~rr is ii@r- 

n i d .  Disputants use evervdav - .  language and infoniial procedures. Thrre are no 

iornial d e s  oi rviderice or procedure. A ~vrinrii r i ~ ~ t ~ i ~ r r c ~ i i t  i s  r r s r t r d y  d i e  objnsivc. 

To confimi agrwnient. the mediator tries to get the result in writing. Wheii 

both partirs a q w  to the sanie statenient of a resolution. their dispute a n  be 

considered ;is concluded (Schellenberg 1996: 183). Litigriticw is viovnl l i s  t h 9  rrlti- 

t t r i  t i  t i i t i  1 f an apeeiiien t can not be reached t hrough iiirdia- 

tion. the parties are free to  pursue thtiir case in court. Usuallv. though. during 

the period o f  riirdiation the parties iiiust suspend anv litigation that niav be 

involveci. Clitrits gritmiily - yrzvfirr - tlit s m i t w  of t h  iirt~tlirr tor. The iiirdia tor charges 

for his or her services. and this charge is usuallv borne bv the parties thrnisrlves 

(Schellenberg 199h: 183). 

nie ~~inlirztor is u t r - ( i i ~ i ~ > ~ I  pr4;i.s.siord The niediator has taken special train- 

ing to develop the skills suitable for the conduct of niediation (Schellenberg 

1 9 9 6: 1 8 3 ) . Dtc nirtkiturjicrifitlitts citlrr cvowt uriicrztioii, r i  rici nrlplt~isizcs ni u t u d  pmb- 

kni salvi?ig lis the i i l i j c ~ ~ ~ v c ~ .  The mediator helps the parties talk to  one another 

clearlv about their differences, then guides them to structure the discussion in 

terms of the problem(s) thev must solve together--rather than on who niight win 



what at the other's e-xpense (Schellenberg 1996: 183).' 

The mediation event: standard procedure 

The niediation literature and al1 mediators wvith whoni 1 have discussed process 

assunie that the inediator cornes to a niediation event wvith basic infomiation 

p thrred  bv an intake worker. Efficirricv is the rxplanation for niediators not to 

gather this infomiation tiiernscrives. Soriie niediators cal1 paniciparits t o  raik 

with theni about details prior to the actual niediatioii, but this semis oprional. 

In niv own erperience as a volunteer iiiediator wvith Coiiiiiiunitv Justice 

Initiatives in Waterloo Rtrgiori, the original nizdiatioti group in Caniida. the 

prwess is alwavs the fomier. Ari intake wvorker obtained basic inforniatioii 

about paniçipants and the çoritliçt. tvped up the iriforiiiatioi~ and left i r  in iiiv 

file for nie to  pick ~ip  The phone nunibers were iiicluded and 1 had to  contact 

dispiitants to set up a rime to conduct the nicdiatioii. but rio other contact or 

conversation \vas obligaton, or exprctrd. 

Coniniunitv Justice Initiatives in Waterloo Rrgion is the pioneer group in 

Canada: spin-off p u p s  have adopted its procedures. The niediation courses 

coriducted at both Conimunitv lustice Initiatives and the Universitv of Water- 

loo use this framework (Mediation 1-11 1998:40). Mv literature review presents 

a discipline that assumes the reader is not onlv familiar with the standard iuedia- 

2. Descriptions of core features and charac~eristics of mediation are available 
throughout the literature. I used James A. Schellenberg ( 1  996) as a primarv source 
because his approach was cornplete and concise. and because he is well known and often 
quoted throughout the literature. 



tion fomiat but has adopted it without question. No alterations in intake procr- 

dures are iricluded in either the course or course niaterial. 

Coniniiinitv niediation involves the use of a neutral third partv to assisr 

the disputants in amving at a consensuallv agreed-upon settlemenr in eithrr a 

civil or criniinal niatter. Mediation differs froni arbirration and adjudication. ir i  

whiçh the hearirig officrr drrrniiinrs sertlriiient ( Duffv 1 99 1 : X j .  Origiiialiv 

based on a laboudnianagenient niodel, the process is used iri the çoiiin~unitv on 

a voluntarv basis brtrveen individuals. fariiilies. neighbours. and açquairitances. 

Kesearch shows that parties in niedirition are niore satisfied ~11th both the 

pmcess and the outcorlie, and often are more conipliant wivith the outconie thari 

those parties who seek justice through the courts (Duffv 199 132).  Despite the 

proliferation o f  coniniunitv niediation progranis arid high user satisfaction. sudi 

progranis appear to be under-utilized in coniparisori to otlier processes. espe- 

ciallv adjudication (Duffv 199 132).  

In several inteniiews I conducted wi th niediation course instructorï about 

the feasibilitv of a non-face-to-face niediation niodel for those rvho cannot sub- 

niit to the standard fonuat. mv proposed niodel was proniptlv dismissed as ini- 

possible. No dialogue on this topic was possible because of niediator resistance. 

When 1 asked whv such an alternative to the standard process was uniikelv to be 

successful, thev consistentlv said that it would take too much time and the dis- 

putants wouldn't be able to reach an agreement if thev didn't face each other. 



Mv numerous attempts to enter into dialogue with theni on this topic were 

rejected, dthough rve talked easilv about other things. 

This thesis questions whether labour n~ediation techniques are appropri- 

ate for coinmunitv disputes when there alreadv exist rules for decision iiiaking 

that niav not be adrquatelv transferable. The next section describes resistance 

to nicdiation and standard reconiniendatii)ns troiii the literature for dealing wirh 

obstacles. 

Causes of resistance to mediation: 
popular explanations and recommendations 

Resistançe is defined as actions bv parties, both coriscious and uricoriscious. that 

forestall. disrupt. and/or inipede change ddesigned to alter çustoiiiarv behaviours 

(Volpe aiid Bahri I Y87:298). While resistance is rioriiiallv seen as uridesirable 

and inefficient bv those atteniptirig to facilitate niediation. close exaniiriation of 

causes of  resistance to the niedirition process iiiav lead to niaking the process 

riiore accessible to marginal people and t hose whose çultur;il background causes 

theni to be uncornfortable with evisting procedures. There are other benefits of 

exaniining resistance. For example, dealing wi t h resistaiice satisfactorilv cari 

sometimes facilitate resolution, bccause i t  serves to slow down the decision- 

making process. 

Resistance is familiar to practitioners in al1 fields that attempt to intro- 

duce new or different wavs of doing things (Volpe and Bahn 1987:2%?). How- 

ever, unlike long-term intervention processes, such as therapv and other more 



established intervention fields, mediation requires that the rnediator corne to 

grips with resistance niore quicklv and directlv (Volpe and Bahn l5)87:2%). 

Because current mediation processes is agreement-oriented, mediators niav not 

alwavs be aware of the need to be concerned about resistance or have the time 

t o  handle it (Volpe and Bahri l987:2<)8). 

Literatiire o n  niediatiori consisteritiv riientions riiediator coricern over 

rfficiericv (Volpe and Bahn 1 987:ZW). An ideal niediarion is alniost alwavs 

de fined as a single short and successful niediatiori lasting under three hours wi t h 

an agreeniriit rttached (Volpe and Rahri 1987:29H). This was also the priiiian, 

focus in the niediation courses 1 have taken in the past t~vo vears. 

Misinterpreting the mediation process: fear of darnage 
to the identity 

It is important to renieniber that resistance retlects individual disbelief in alter- 

native wvavs of Living. Holding onto familiar wa s, the person fears that  ;inv 

other wav of dealing wvi th things will br disastrous and shattering to self-esteeni 

(Volpe and Bahn 1987:30 1 ). This is especiallv tme for voung offenders who 

are not  old enough, rior cxperienced enough, to understand that there are re- 

wards, as well as risks, to trving . r new wavs of doing old things. 

A commonlv held belief in mediation circles is that a widespread lack of 

information about the process has contributed to resistance. Volpe and Bahn 

( 1  987298) suggest that mediation is not readilv distinguished from other inter- 

vention processes, particularlv arbitration. Another cause of resistance focuses 



on niediatioii's relationship to the legal svsteni. Riskin ( 19824 1 ) suggests that 

niediation is seen in inost srctors to operate in the shadow of the law and that 

legal practitioners serve as gatekeepers. This perception of legal practitioners as 

well as the perception that thev have controlling interest in the practice of 

niediatioii is expressed bv Riskin ( 1'38243): 

Most ia~wers rieirher understanci nor perfomi niediatioii rior have 
a strong interest in doing either. At least three interrelateci rea- 
sons account for this: the wiv riiost lawvérs as larwttrs look at the 
world; the econoniics and structure of conteniporanr law practice: 
and the lack o f  training in niediation for lawvers. (Riskiri 
lC182:43) 

Assumption of bias in the role of the mediator 

A third possible erplanation for resistaiice to iiiediatiori gors to the central 

pren~ise o f  the process itself. In the 1it.erature. niediation is often çharacterized 

as an enipowering process through whicli the iiiediator eriipowers the parties. 

particularlv the weaker partv (Volpe and Bahn lW7:299). This raiscs qiies- 

tions about whose side the rnediator is on (Colosi 19832 in Volptt and Bahn 

1 <)87:299). Colosi (in Volpe and Bahn 1987:299) suggests that the teniptation 

for the rnediator to use the riiediatioii process to soniehow bnng equity to the 

dispute bv attempting to modifv the balance of power is incrediblv strong 

( 1987:299). 

As in almost al1 the literature on niedintion, absolute neutralitv plus the 

appearance of neutralitv, must be practiced bv the mediator at al1 tirnes. Neu- 

tralitv in mediation is quite different from neutrali in therapv. The mediator 



is not to be on anvone's side. Michel Foucault wrote that "power is tolerable 

onlv on condition that it niasks a substantial part of itself. Its success is propor- 

tional to its abilitv to hide its owm niechanisnis" (Foucault 1978:86). 1 argue 

that considering the p s i  tion and co infort of iiiarginalized people, part icularlv 

vourig offenders, wvithin a social structure in which power is not equal can be 

niore successtui if the mediation proçess is altered to rrçognize and accoiiiiiio- 

date perceptions o f  p w e r  i nibalance. 

Chastising participants who display resistant behaviours 

Volpe and Bahn ( 198.13) 1 ) suaest that iiiediator recognition o f  resistant be- 

haviour is inip)rtait.  and offer a few esaiiiples and suggestions for iiiediator 

response: 

Thiis. if  a partv in a dispute consistentlv arrives late for sessions. 
or  leaves earlv. the niediator should quite clearlv tell the offending 
p r t y  that. b i  liniiting the tiiiie to work on a resoliition, he or she 
is slowing down the proçess ratlier than helping it alorig. I f  the 
partv offers excuses for the lateness--ascribing it to f;ictors bevoiid 
his or her control-the response çould be that the proçrss w r k s  
onlv when the participants niake everv effort. including plaririing 
to arrive earlv or giving theniselves enoiigh tinie. so that thev do 
not cut into the tinie o f  the session. The discussion focuses oh the 
behavior and its elfrcts, net on its unçonscious purposes (Volpe 
aiid Bahn 1 984:30 1 ). 

Again, efficiencv is so important that the n~ediator is advised to chastise 

participants into cornpliance with the existing schedule. Manv niediators inter- 

pret resistance to individual mediators as resistance to the process. In other 

words, manv mediators consider resistance to the process, expressed bv hostile 



rejection of the mediator. to be the same as resistance to the niediator. 

Folberg and Tavlor ( 1981:33 1 ) point out that sonietimes resistance is 

asserted bv one of the participants who annoiinces that he or she "wishes to 

withdraw fro~ii niediation because (a) iiiediation is not working, or (b)  the nie- 

diator is biased or iriconipeterit." Folberg and Tavlor suggest that this resistance 

c m  be dealt with bv "iegitiri~izing this aiinoiinceriimt before it 11appt.n~" 

( 1984:33 1 ).  In the rarliest stages, the participants should be told that thev 

have these feelings, that "such a resporise is natural," arid that the appropriate 

thiiig t o  do is tu discuss these issues in a private caucus (Folberg and Tiivlor 

198433 1 ; Volpe and Bahii l W 7 : S O U ) .  

Ot her causes of resistance to riiediation relate to interference th the 

process as the iiiediation proçeeds (Volpe aiid Bahn 1987:303). Distractiiig 

çoinnients bv the ot her side, cscessive questioning bv the opponent. or claiiiied 

difficultv in çoniprehending are al1 behaviours that terid îo slow d o ~ m  or çoni- 

pletelv stop the process (Volpe and Bahn 1987:303). Response to such difficul- 

ties in face-to-face encoun ters niav be expressed bv iiiissed niediation appoint - 

ments and lateness. 

Because resistance to mediation is usuallv not recognized or appreciated 

un til the mediation is in progess. resistant behaviours, or expressions of resis- 

tance can become dismptive to nomid agreement-driven agendas. Volpe and 

Bahn sugest  that because mediation tends to be a short-tetm intervention 



process. the niediator often does not have an opportunitv to handle resistance 

in a protracted or delaved manner ( l987:303). 

Mv research indicates that, aniong voung offenders. concenis of personal 

safetv were the priiiiarv basis of their resistance to niediation (sce Chaptitr 

Three: Fieldwork). 

The pre-mediation interview: probiems at the intake stage 

A one-size-fits-al1 niediation mode1 based on lab(>ur/nianageriierit negotiations. 

which considers the efficient use of tiriir to be of prinian. iiiiportançe, does not 

consider the unique conditions of voung offenders. Using a staridardized and 

inflexible riiodel for al1 participants nisv be one of  the reasons whv few v o m g  

offenders enter the process, even though even an unsuçcessful effort cvould 

niake theni appear more responsible at sentericing. III tum. rion-usage of the 

process niav also be wh few voung offenders are offered the proçrss. One 

probation officer told me that thev hardlv ever suggest niediation for vourig 

offenders because thev just don't have the social skills to rio niediation. 

Of 1 15 vouths screened and recoriiniended for riiediation in Waterloo 

Region since 1996. onlv half actuallv prticipated in niediation (V.O.R.P. 

figures provided bv Communitv justice Initiatives. 1999). A mediation process 

that is univiirsallv applied is no longer adequate for a diverse population. 

Instead, the mediation process ought to be niore adaptable to better consider 

the comfort of participants and to respect diverse comniunication stvles. 



From an anthropological perspective. the exclusive use of a process that 

excludes people who fail to speak English as a first language and considers 

adniinistrative efficiencv to be of greater hiportance than disputant conifort 

and power relations needs to be addressed if the same process is to be used with 

voung offenders. 

niediators wheii dealing with obvious instarices o f  resistance. Although this 

i riforniat ion is scat tctred thro~ighout the l i  terature. Volpe and Bahn provide a 

çoncieiisrd version. Although tliis is a list of suggzstioiis for dealiiig with resis- 

tariçe. each exaniple also points at what is wrong with the niediation proçess: 

Since nianv niediators \vil1 not be in a position to çondiict t hcir 
own intake of uses and screcn thérii as thev see fit, thev niav find 
wme o f  the disputarits ~ v o d d  not have bzen çhosen to part içipate 
in a niediation session. In soniz instances the disputants are oven- 
I V  reluctant to participate since thev feel that the iiiediation pro- 
cess was imposed on theni ... Some disputants could easilv ques- 
tion the  mediator's conipetencv or authoritv. Announcing of çre- 
dentials andhr experience, establishing rules. providing stmcture. 
helping to find alteniatives. and iriodelirig niight help alleviate this 
problem. (Volpe and Bahn. 1987:304) 

I will deal with each euaniple separatelv and provide rnv owvn concenis for 

voung offenders and others. Because niediation is thought to be a short-terni 

intervention process, the mediator is often seen to lack opportunitv to handle 

resistance in a delaved or postponed wav. There are a couple of reasons for this. 

In the mediation groups I have contacted and researched, and in the two series 



o f  niediation courses 1 have attended, nomial niediation planning structures are 

siniilar. An intake person gathers infonnation froni potential participants and 

the conflict is summarized into one or two paragraphs. This inforniation is 

passed to the person who sçhedules the niediation. The çondrnsed version of 

the conflict is passed to the mediator who conducts the iiiediation. In most 

cases. the niediator dors not nieet with partiçiparits prior to the niediatiori. or 

speaks brieth to each partv o n  t h e  telephorte prior to the niediation rvent. 

The proçess o f  gatheriiig, corideiising infoniiation, and passing it dong  t o  

the mediator is problematic. Clencal support staff oftrn comprise o f  volunteers 

or stiidents. For exaniplr. in one course 1 t ook .  a seasoned niediator-iiistnictor 

spoke to the çlass about effective cornniunication and the inipmance o f  niakirig 

sure that eaçh partv was preseriting infoririatiori clearlv ;ind understmdiiig i t .  

As an  esaniple. the medkitor talked a t  ieiigth at how a paniciilarlv difficult 

iiiediation progressed slowlv due to one partv not seeiiiing to 'get it.' It !vas onlv 

theii tliat the niediator realized that orie partv's uridrrstanding of English w a s  so 

liiiiited that thev onlv understood about thirtv percerit of  what rvas discussed. 

Thev had been struggling face-to-face for a couple of hours when the niediator 

realized whv one partv did not understand how the event was being discussed. 

The mediator related this anecdote to encourage us to listen carefullv. 

Mv unwelcome response to this anecdote was to ask whv the mediator 

did not know that English \vas not well understood bv one of the participants 



prior to the niediation event. His answer kvas unsatisfactorv. No doubt a power 

inibalance \vas creatrd when the riiediator and one partv coniniuriicated easilv 

and openlv in their first lanpage while the other partv struggled mlth basic 

coniprehension o f  a second or tliird. In courses taken, eniphasis was on the 

face-to-face event, with alniost no attention paid to pre-nirdiation information 

gathering and interviews. The geiieral attitude towards spending tiiiie with 

prtiçipants prior to the niediation rvent was that it was too tinie-corisuniing 

o r  thought to bz someone else's job. 

Mediation and time not spent 

Because coritemporarv riiediiition is based oii labo~idriiariagenient negotiation. a 

concern for tinie spent, or rather tirne wrll spcrit. is an underlving co~iceni of al1 

riirdiators 1 have ttncountered. A heightenrd concern over efficiencv and the 

goal o f  speiiding the rnininiurn aniount of tinie with each nirdiation was a pi- 

niaw çoricem in niv iiiediation courses. M v  rxperience is that iiiediators are 

often fastidious about tinle spent on the acrual niediation. One senior mediator 

in Waterloo Region uses a check list duriiig the niediation to keep the process 

on track (personal communication). For example, a speufic nun~ber of niinutes 

was allotted for introduction. for permitting each partv to explain t tieir p s i  tion. 

for rebuttal, and so on. 

In one mediation class where 1 was a student, 1 asked the three mediator- 

insuuctors present to address cross-cultural problems, for example. what does a 



mediator do when participants from different cultures have difficulties under- 

standing each other. Al1 three had difficultv with inv question. After a long 

pause. one actuallv said that he reallv didn't do niuch wvith people who didn't 

speak English as a first languag. Anothcr said that if thev could not coiiiniuni- 

catr in a cornnion language there \vas no point in attenipting a niediation. 

When 1 asked how thev recruit trans1;itors. thcv said that thev didn't use triins- 

lators becausr it extended the process and took too much tiiiie. The three of 

therii agrrrd that usirig translators was inefficient. One said he had tried a 

niediation with a translator once. but I t t  (the iiicdiator) couidn't understarid 

what thev w r e  saviiig so there wvas 'reallv no  p)intl  in doing the iiiediation. 

When I askrd how thev might approaçh a niediation with a deaf person. thrre 

wva rio answer. When 1 askrd about mediation with people wtio are cinçoni- 

fortable with direct coiiiniunication. suçh as aboriginal people. t here  vas no 

anstver. 

When 1 descnbed mv non-face-to-fxe niodel as an alternative for crises 

where participant discornfort was high or language provided bamers. the univer- 

sa1 resyonse froni three iristructors was that 'it wvouldn't ~vork and wvouid take 

too much time anywav' (personal conimunication). When I asked the med- 

iation-instmctors how the mediation process is adapted to the special needs of  

voung offenders and teenagers, thev said that the same mode1 is used for everv- 

one. 



I suggest that pre-niediation i n t e ~ e w s  are one of the most important 

parts of the niediation process. 1 believe that it is both unethical and foolhardv 

to take .î reluctarit and ill-prepared person into an unfarniliar process and then 

pit theni against their opponent with the intentioii of getting an agreement that 

is both long-lasting, in ternis of participants' future relationsliips, and efficient, 

witii respect t o  iiiediator rinie spenr. I r  is rvriri iiiortt uiirthicai ru rakr soiiiroiw. 

sucli as a voung offender, who is accustomed to a weaker. less porvcrful position 

and has liiiiited knowledge about the world. into a bargaining position where 

rfieir levels of f u r  are hidden froni the niediator. 

Aiiother of Volpe's and Bahn's suggestions deals rvith subject niatter and 

riiediator suitabilitv: 

Mediators siioulci also be atvare o f  the frict that thev riiav not be 
readv or able to haridlc certain tvpes of cases due to anv nuniber 
o f  factors inçluding areas of personal conflict of interest. personal 
bias. subject niatter and çornplexitv o f  the issues to name a few. 
(Volpe and Bahn, lYH7:304) 

It is unrealistic to assunie that al1 niediators are qualified to niediate al1 

the tvpes o f  conflicts that could possiblv arise betteen individuals and groups. 

The answer niav lie in niediators specializing in tvpes of niediations or in tvpes 

of niediation processes. The ~ur ren t  practice filters reponed speech through 

office staff. and then abridgs conflicting versions of the conflict; pre-mediation 

interviews are often oniitted due to concems with efficiencv. 

Often the niediator vi1l not recognize potential problems until the event 



is undenvav. Agairi, m contention that spending time with each partv pnor to 

conducting a niediation \vould alert the niediator to situations for which thev 

niav not be a suitable mediator. Or. if the iiiediator dors not realize partici- 

pants' uiisuitabilitv for a particular tvpe of conflict until the face-to-face process 

has b e p n .  then both parties have alreadv been çoniproniised in their invest- 

nient in the process. Soriie participants niav get uncoiiifort-tablv drfrrisive or 

agg~essive. Potential problems should be identified prior to the iiiediation 

event; this cari best be donc in pre-interview conversations with eadi partv. 

Mediator responsibility for sending mixed messages 

Volpe and Bahn suggest that niediators riiust be careful riot to encourage resis- 

t m t  be haviours: 

Furthemiore. niediators should be alert to the possibilitv that the? 
might contribute to resistant behaviour ttirough their o\vn verbal 
or nonverbal coniniuiiication. For exariiple. niediators niav not 
adequatelv encourage disputants to continue with the proçess. or 
niav not provide sufficirrit structure and pidance for the parties 
t o  intrract with raçh othcr. (Volpe and Bahn 1987:304) 

I t  is alniost impossible to adequatelv predict how each partv in each 

mediat ion will interpret niediator bodv language. especiallv when considering 

the cross-cultural and inter-generational contexts that c m  be created. The 

potential of offending a participant with bodv language and other non-verbal 

gstures can be reduced bv the comfort of faniiliaritv wliich cari be created 

through establishing a pre-mediation relationship in a phvsical environnient 

that is cornfortable. i.e., safe. for each participant. In such an environment. e.g., 



the person's home or a coffee shop, the niediator beconies open to dialogue that 

niav peniiit the participant to be candid. 

When there is little, or n o  contact prior to the niediation rvent, the 

p t e n t i d  to listen to each partv's concems is lost. In addition, the niediator 

misses an opportuni tv t» ask culture-sensi tive questions. Dialogue that niav be 

inappropriate in a iiiediation context niav be welconie in a preliniiriarv inter- 

view session. Volpe and Bahn advise the niediator to be aware o f  subtlr at- 

tenipts to doniinate bv either opponrnt: "[Wlhrri resistaiice is indiçated bv one 

o f  the parties, the niediator needs to be alert to the possibilitv that the nonresis- 

tarit partv is trving t o  çoopt rhr situation to gain advantage" (Volpr and Bahri 

L WWI3O4). 

ce enc'our~ter There is soiiie logiç to the assuniptiori that in a face-to-f.1 

opponents \vil1 be tenipted to explore niore subtltt h~rnis of agg~ession with the 

intention o f  gaininfi lrverage. The niediator niav not notice the riiore subliiiii- 

nallv intricate bodv langwage. even thrrats. sent froni one partv t o  ariother. 

while the inediator conducts the niediation according to accepted fonii. This is 

especiallv possible if the mediator cornes kom a different culture or sub-culture. 

or even if the mediator is froni a different generation or class than a participant. 

There mav be good reason for a formerlv cooperative participant suddenlv to 

appear resistant to the mediation process. Threats c m  have the most innocuous 

manifestation, such as a middle finger raised for onlv a few seconds while the 



niediator turns her head, a fist clenched for onlv a moment while the rnediator 

looks for her pen, for the recipirnt to understanci clearlv that thev are in danger. 

This is not the tvpe of threat of action that is expressed verballv. but rather the 

kind of threat of action that is understood to tzke place elsrwhere and later. 

Fear as a primary cause of resistance 

Both Volpe and B a h  ( 1987) arid Havrit.3 ( 1985) ~ g g e s t  ~i iat ,  wlieii reistaricr 

ivit hin the niediation con trxt is detected bv the niediator. the niediator niigh t 

exariiiiie wtiv the parties have sought out niediation as an  interveritiori process 

and perhaps cven slow dowii the niediation process s o  that al1 parties niight 

thirik through whv thev are thrre (Volpe arid Bahii 1987304; Havries 

198552). Again. a process thlit is geared towxds pragniatic o r  problerii-solving 

coriiiiiiinication and vet fails to consider çoiiiplicatioiis that could cause rrsis- 

tance. such as prior extemal coercion or geiieral reluctançe to serk resolution. 

~vould sreiii t o  have the ivrong focus. 

Mv fieldrvork aniong voung offenders indiçates that fear of a phvsical 

attack occurring quicklv, before the niediator can protect the target, is their 

primarv çoncern. The problenis that could result from putting disputants tu- 

g t h e r  before thev are read . or at all. have been discussed above. Bv iiicluding 

Volpe and Bahri (1987) and Ha es ( 1985 ), 1 ani trving to illus- 

trate that pre-mediation preparation is currentlv uriusual, or the exception to 

standard practice, and assumed to be too tirne-consuming. Pre-rnediation con- 



sultation is considered to be no more important than an exercise in fact-gather- 

ing and niediatioti scheduling. Pre-niediation interviews are usuallv not con- 

ducted. Therefore. problems that can br detected prior to mediation and con- 

sidered in the niediation process are sirnplv not considered. Volpe and Bahn 

( 1987). discuss alternative approaches to dealing with resistance: 

Soiiie of the resistaricç driiioiistracrd bv the diq~utaiith iiiov bt. the 
result of fear of the unknown, lack of knowledge, or even niisguid- 
rd expcctations. For the niediator, t hen. int roductorv coiiinients 
andor a contract are oftten crucial in setting the stage for the nie- 
diatiori proçess. Usefui information is iniparted about expecta- 
tions. rolrs. arid responsibilities for niediator and disputants that 
nlav help t o  rrduce fears (Volpe and Bahn 1987:304). 

Fear. as i t  is experienced bv pxticipants. is rarelv discussrd in nirdiatioii 

literature. Fear, as it is esperienced bv the ociiig offender. howevttr. is rxelv 

absent in a a u l  cases (sec Chapter Three: Fieldwork). Existing iiiediation iiiod- 

rls eiiiphasizr effiçiencv and process. In the above passage. Volpe and Bahn 

( 1987) sugest an rasv solution to dealing with resistance çaused bv feu. Tticiv 

that if the niediator siiiipl explains the process wi thin in troductorv corn- 

nients, possiblv augiiientrd bv the presentation of a contract. that participants 

will experience less fear. The mediation c m  then advance on schedule with the 

cause of resistance asstimed to be resolved. 

This approach to fear and resistance is far too simple to applv universallv 

and lacks psvchological insight. If the rnediator is sure that resistant behav- 

iours are the result of not understanding the process. then explaining how medi- 



ation works m a r  be ideal. But, that is onlv one source of fear. For the person 

froiii Central or South Amenca whose concepts of power and process are vastiv 

different from middle class Canadian notions. sitting at a table with an author- 

itv ficgure and their opponent niav produce fear that is unrelated to due process. 

Thev niav have beeii 'reconiniended' for  niediation, but their interpretation of 

'being reconiniended' tor soiiiething niav engender considerable t e x .  as well as 

hrighten their lack of appropriate cultural and lanpmge backpou~id kriowledge. 

Without prior coiisultatiori with the person. the iiiediator criri oiilv guess 

at what difficulties rnight contribute to participant disconifort. Consider the 

vourig offender who has been slitiftled froni context t o  con test. niiiiierous group 

honies. ovenvorked probation officers. overlv burdened social workers. and does 

no t  have the support of parents or another adult p u d i a n  fi,gwrrr (a coiiiniori 

condition aiiiong voung offenders). To the voung offcrider wtio fe'eels thev have 

riot hing to lose, no  bargaining power, and linii ted h~rnial vocabularv, entering 

into a potentiallv confrontational process that is unfamiliar and not gwaranteed 

to be o f  sorne brnefit, raises issues of fear that, while thev niav originate clse- 

where, will be camed into the mediation process. 

Mediation and language skills 

Volpe and Bahn ( 1987) also suggest that resistance to niediation mav be be- 

cause "disputants mav lack the abilitv or skills to negotiate adequatelv on their 

own behalf. A mediator might want to give information. caucus with the par- 



ties. or even make referrals" (Volpe and Bahn 1987:304). One sentence in an 

article on resistance to mediation is devoted to potential abilitv of participants 

to contribute. Young offenders. rsprciallv those wi th a backgound o f  paren ta1 

neglect , are genrrallv li nguisticallv inexpcrrienced in the tvpe of laquage rrquir- 

ed to negotiate withiri this tvpe of context. The niediator is alniost alwavs 

riiidcile class. aiid tlir vouiig offeridrr is aiiiiost exclu~ivrlv aioiie. 

Although the proçess is entirelv voluntan? (unless the iiiediation fiills 

under nimdatorv niediation in civil cases) and tliertt are no sarictions for failure 

to reach an agreenieiit (Schellrnberg 1996: 183), voung offenders niav not have 

enough iiifoniiation to feel conifortable, i :~~d thev iii;iv not have the courage io 

ask for i iiforniatioii. For exaniple. whrn a niediator savs that participation in 

the niediation is eritirelv voluntarv, she m;iv assunie that contained within that 

statenirtrit is the iriiplication that therr are no sanctioiis against non-participa- 

tion or failure to reach an agreenierit. For a voung offetider, whosct world is 

littered with concepts o f  crime and punishnient, as w l l  as a host o f  adidts who 

consistentlv explain that there are consequerices to everv açt coniniitted bv the 

voung offender. in the absence of literal facts, consequences of non-çoriipliance 

niav be an ticipated iri the voung offender's imagination. 

Volpe and Bahn ( 1987) suggest in the above passage that if the niediator 

recognizes resistant-related behaviour in a participant during the niediation 

process, referrals could be made. This suggestion, as with others discussed in 



this chapter, assiinies that resistant behaviours are detected wi thin the media- 

tion process and not beforehand in private interviews. Deciding in the middle 

of a niediation, when the two disputants are facing each other. that one panv 

ought to be referred elsewhere ~vould, no doubt. cause considerable humiliation 

in front o f  the opponent. Iiiiagine the distress suffered bv the voung offender 

~vho tias the courage t o  couperate in a iiiediatioii wvirhuut exrt.riial uppon .  oiiiv 

to discover that the riiediator decides that thev x e  not suitable iri sortie \vav to 

con tribiite to the process. This ;idditional stress would be eritirelv avoided i f  

assessnirii ts t hat lead to referrals wvere çoiiduçted in priva te. before a niediation 

begins. rather thaii i r i  front o f  the opponent. 

Mediation is hard srnotional ~vork. Therefore, a certain level o f  riiaturitv 

is requirttd t o  contend with the face-to-face riiethod. Most wung offenders are 

not adequatelv nia ture in social situations to proceed wvi t h the t radi tional niod- 

el. Manv individuals. teenagers in particular. are not confident wvith their lrtvel 

o f  social conipetence or with their abilitv to express theniselves rffectivelv under 

pressure in the preseiice o f  adults. The situation is rxaggerated when teenagers 

are pitted against each other or against adults. especiallv when an authoritative 

or powerful adult is across the table from somrone who has Iess self-corifidence 

than their opponent. 

According to inv infonnants. as well as advice given in the literature, 

manv mediators suggest that if a probleni arises, caucusing, or meeting privatelv 



for a few minutes in another room, is the wav to address obstacles. Although 1 

agree that caucusing nia be helpful in identifving and discussing problems, 1 

sugest  that if enough work were done prior to the event. problenis requiring 

segregation, and the potential discoinfort of the participant left alotie waiting, 

would be less likelv to surface. 

tors as thev conduçt riiediations aiid fine-tune agrecrnierits. Volpe aiid Bahri 

( 1987) consider the impact of resist;ince on niediators: 

[Slonie [iiiediatorsl would argue that iiieciiatioii sessions shoiilci 
not  be conducted with resist;int parties. The realitv is that anv 
iiitenrerition process activates resist;iiice and. when it is riot han- 
dled ciffrctivelv. it c.mi Iitp ri tiisntptivc si~iozr ($ tli\.c-.oi~$~rtP,r irrtdiri tc~rï .  

[niv eniph;isis]. Feelings o f  frustration. sense of Mure ,  hopeless- 
nrss, anxietv, resentnient, loss of clnerp,  inseçiiritv. E~tikwe c m  
result. For niediators, the kev t o  tiandling resistançe is feeling 
siiçure with die niediation procrss. (Volpe aiid Bahn 1 98 7315)  

Volpe ;irid Bahn's observation of niediator stress. çaused bv resistant 

beliaviour in participants. is coi~iparable t o  stress experienced bv participants 

who are not çonipletelv prepared for their niediation or who are resistant for 

other reasons not obvious to the niediator or the intake wrke r .  

Volpe and Bahn suggest that the ansver is to relv entirelv on the media- 

tion process. This solution to the manv things that c m  go wrong factors heavi- 

lv in the literature, in mediation courses. and in conversations 1 had with 

niediation-instructors and practicing mediators. In fact, 1 would propose that 

rigid reliance upon the standard mediation structure is virtuallv universai among 



mediators. I have spoken to onlv two mediators who admit thev strav from the 

evisting structure if thev think it will help disputants resolve the problein. Both 

mediators (unnanied at their request) said during interviews that if disputanrs 

indicate that thev wish to find a solution but are uriwilling to iiieet with their 

opporient. that thev. as iiiediators. \vil1 conduct a riori-face-to-face iiiediation. 1 

fourd no other iiidicatiori. o r  exaiiipirs of. iioii-tace-tu-face iwdiatioii k i n g  

used. ercept as a last resort. Even in these t\vu cases, it \vas not çonsidered a 

legi tiniate process. 

Thrrr are otlier reasoris whv people without power. such as v w n g  offenci- 

ers, resist niediation. Logicallv, niost treniigers. especiallv - .  vourig offenders. are 

siii:plv not niature eriougti to do the work required of the face-to-face encount- 

ers wi t h people who are niore knowledgeable and niore artiçulat e. Int iniidat ion 

bv the iiiore powerful. even in the preseriçe o f  a seeniinglv iieutral niediator. is 

to be espected. Fear of a power inibalançe is particularlv salient wvith voung 

offeriders, who undotib tedlv dread the w a t h  of thrrir victinis. and t heir vict irii's 

faniilies. 

Losi ng face or experiencing humiliation in ternis of social conipetence 

and language sophistication is especiallv problematic to  voung offenders and 

teenagers. Another potential reason for resistance to mediation is the niiscon- 

ception on the part of either partv that an agreement c a ~ i  onlv be obtained in a 

win-lose social environment. For individuals concerned about their levels of 



articulation and their place in the sociai hierarchv, face-to-face niediation mav 

represent biased risk-taking. Fear, as a priniaw coniponent of voung offender 

resistance to niediation, is e-xplored further in Chapter Three which focus' on 

field~vork. 



Chapter Two 

Michel Foucault and Power 

In this chapter, 1 examine Michel Foucault's notion of power as it relates to 

sub jugated knowledges and the niediation process. Severai different iiiodels of 

niediation are described in the riiediation li terature ( Menkel-Meadow 1 995:- 

2 1 ) .  Fvlv objective is to present enough evidence to support the addition o f  

another t ~ ~ e  o f  rnediation process. the rion-face-to-face niediation niodel. 

Foucault does riot separatr philosophv froni historv. To Foucault , historv 

is never simplv in retrospecr: it is the niedium in which life todav is conducted. 

Foucault examines who we are iri teniis o f  our knowledg of ourselves. and who 

we are in terms of the wavs ive are produccd ivithin political processes. Foucault 

presses for 'a retum o f  knowledge' (Foucault 19RO:H 1 ). What hr nieans bv this 

phrase is that we have repeatedlv encountered an entire theniatic to the effect 

that it is not theotv but life that matters. iiot kriowledgc but realitv, not books 

but rnonev (Foucault 1980:8 1 ). For the purpose o f  this thesis, a return of know- 

ledge eAxplores hiddeii change that is encouragd bv, and espressed bv. disquali- 

fied, low-rankirig vouths. The knowledg which vouths in trouble with the law 

çhare is locai, regional, and 

nimitv and which owes its 

bv e v e ~ h i n g  surrounding 

The subject group 

is a tvpe of differential knowledge. incapable of una- 

force onlv to the harshness with which it is opposed 

it (Foucault 1980:82). 

for this thesis would. no doubt, agree with Foucault 



that real life niatters more thari anvthing else. M research sugests that resis- 

tance to mediation is caused bv real life concerns expressed b niargnalized 

voung offenders who are unconifortable with a face-to-face mediation model. 

Recognizing and addressing causes of resistance expressed bv - voung - offenders in 

Waterloo Regon is a prima coniponent of this thesis. 

fhe subjrct ,group chosen for ni research is routinelv passed through the 

lclgal svstenl without. the opportunitv to  express tlieiiiselves coiiifortablv. Al- 

though their historv is presentrd in court bv courisel. it is not necessarilv the 

voung offender's perception of their Iiistorv that is subniittttd. Mv expurience 

wvith voung offenders iridicates that niiich o f  their identitv and their historv is 

buried bv burctaucrat ic processes. 

fieldwork, 1 intervicwed three former voung offenders ex- 

tensivelv. 1 asked therii about their histonr. What 1 was lookirig For l a s  their 

concepts of their ideiititv and background in their own words ( 1  told theni this). 

Thev presented their historv in manv wavs, niostlv in anecdotal Fomi. furin\. 

stories that began with 'tlien there was the time when ...' More often though. 

thev told of contexts that either niade them either angw or illustrated that thev 

had been t.reated unfairlv. Thev talked about how thev 'got back' at authoritv 

figures, particularlv those who 'dissed' (disrespected) them in sorne w v .  Often 

those figures were generic, such as police officers: sometimes it was the sanie 

neighbour who blamed them for srna11 infractions of unknown d e s .  



Thev also talked about adults who said the vouths were 'bad' and blanied 

theni for probleiiis 'everyvhere.' Concepts of unfaimess, unsubstantiated 

blanie, parental iieglect, and social and rnaterial deprivation crept iiito our talks 

when I \vas alone with mv . voung - infamants. These topics entrred into our 

conversations in increiiients. in well-placed phrases and coniplaints. surprisinglv 

oftrn about their larwers and how thev werr 'helped' through the svsteni. 

The resurrection of subjugated knowledges 

The negative was often balanced bv seasoned huniour. When 1 iisked why thev 

don't tell adults 'about this stuff.' the standard ;insrver !vas t h  riobodv asks. 

Foucault describes t his as an iiisurrection o f  subiugated knowkdges. This t hesis 

proposes a \mv of resurrecting the subjugated knowledges of voung offenders in 

a iwv  that will benef'it, tlieni, their victiriis, and the adults that direct their lives. 

Bv subjugated knowledges. Foucault nieans thvo things: 

[Oln the one hand. I ani refttmng to the historical contents that 
have been buried and disguised in a functionalist cohcrmce o r  for- 
nia1 svsteniatisation . . . Subjugated knowledges are thus those 
blocs of historical knowledge which were present but dis~uised . . 
. and which çriticism--which obviouslv draws on scho la r sh ip  has 
been able to reveal. On the other hand. I believe that bv subju- 
gated knowledges one should understand soniething else ... a 
whole set of knowledges that have been disqualified as inadequate 
to their task or insuffi&ntlv elaborated: naive knowledges, located 
low down on the hierarchvqmbeneath the required level of cognition 
or scientificitv . .. It is thrbugh the reappearance of this knowledge. 
of these locni popdar knowledges. these disqualified knowledges, 
that criticism performs its work (Foucault 1980:8 1-2). 

Foucault supports the resuscitation of subjugated knowledges and dis- 



cusses them in a philosophical sense, but he is clearlv concemed about disquali- 

fied foms of knowledge in the real wvorld and how thev becanie disqualified 

(Foucault 1980:83). Foucault savs he seeks historical knowiedge of struggles. In 

particular, he is niost concerned with those that have been confined to the iiiar- 

gins of knowledge ( 1  980:83).  Mv siibject group esists o n  the margins o f  societv 

and has liiiiited opportunities to share their knowledges aiid esplain their p s i -  

tioiis and their sense o f  justice, even thoiigh doing do is frequentlv required o f  

them. 

Throughout his wvork, Foucault is concerned wivit h how to give proper 

attention to Ioçal. discoiitinuous, disqualified, illegitirnate kiiowledges ( 1080:- 

83). I argue that these adjectives describc the rxprriences o f  Young offenders. 

When a voung offender is not able to present their knowledge aiid prrsorial 

historv as i t relates to çonflict, or becaitse nobodv asks, their ' tnith' beconies 

disqualified and their knowledge and truth reniains buried. I n  the case of niedia- 

tion, niv inforniants tell nie that concems o f  personal safetv and barriers created 

bv the legal svstem prevent theni froni engaging in niediaiion. 

Mv research is primarilv concerned wvith addressing causes of resistance to 

mediation. eveii mediation specificallv desiped to address the dichotomv of 

vict idffender  relationships (Victim Offender Reconciliatioti Progarns). For 

Foucault, the question of subrnissive subjection and the political stmgles associ- 

ated with identities consti tute important issues. Foucault's conception of dis- 



course is indispensable for an understanding of the role of power in the produc- 

tion of knowledge, including self: knowledgr (McHoui and Grace 19975 7). In 

the case of rnv subject group, their concept of power (lack o f  power) within a 

context designed to generatr knowledge, serves to silence individuals who. if the 

çontext was familiar and safe, ~vould have a signifiant contri but ion to niakr. 

For Foucault. resistanct. is niore effective when it is dirrçtrd a t  a 'technique' o f  

power rather thari at 'power' in general. 

Techniques allow for the exercise o f  power and the production o f  knowl- 

cdge; resistance consists of 'refusing' these techniques ( McHoul and Graçz 

L993:86). I n  this case, iiiediation is a 'technique' o f  tnith-shariiig. 1 \vil1 show 

that voung offenders in niv subject p u p  da  iiot refuse tnith-sharing with tlieir 

victinis. Instead. thev resist the technique of tnith-sharing offered to iheiii in 

the staiidard niediation process beçause it does not addrcss their conçerns. 

Resistance to the truth-sharing technique prcvents knowledge froiii being shard .  

Foucault niaintains that we are subjected to the production of tnit h through 

potver and Ive cannot exercise power except thrvugh the production of tmth 

(Foucault 1 <)8O:W). When applied to voung offenders, the production and 

sharing of tmth is not possible unless the subject agrees to enter the context 

voluntarilv and safetv is guaranteed. 

'Tnith' is understood bv Foucault as a svsteni of ordered procedures for 

the production, regulation, distribution, circulation, and operation of statements 



(Foucault 1980: 133). Tmth  is linked in a circular relation with svstenis of 

p v e r  wtiich produce and sustain it, and to effects of power which it induces and 

which to extend it (Foucault 19880: 133). Tnith is linked in a circular relation 

with svstenis of power which produce and sustain it. and to effects of power 

which it induces and which to estend it (Foucault 1980: 133). Foucault's con- 

cept o f  truth as a circular, inclusive process relates to Aboriginal philosophies in 

the wav thev both are concerned tvith identitv and transition. Botti identih the 

production o f  identitv and the conte-as that contribute to  each person as a tluid. 

transitional process. The vouth is never seen bv Foucault as a fired and static 

being who is bad because thev perfoniied an anti-social act. Not onlv is the 

vouth çonsidered to be in transition. but the çontext that produced the voutli is 

seen t o  have çontnbuted to the event in question. For the purpose o f  this thesis. 

1 prefcr to use an Ojibwav concept of ' tmth:'  

Culture is not tmth: it is a people's best approxiiiiation o f  the truc 
nature of the cosiiios. Language art icida tes cultures. W Xic4-ciivcic ' 
is Ojibwa' taken to niean. "s/hr is right. correct. accurate, truth- 
ful."' The expression approximates the bord for truth in the Eng- 
lish lanpage but the espression does more than confiml the speak- 
er's veracitv. It is at the sanie time a philosophical proposition. 
The phrase convevs that one casts one's words and one's voice onlv 
as far as vocabularv and perception will enable and as accuratelv as 
one can desaibe it; gwen one's cornrnand of language and the linii- 

1 .  Ojibwa is a European name for the pcoplc whiçh has. ovcr the centuries. corne 
into common usage. Anishnabeg is the people's name for themsclvcs and translates 
as "The Good People". Anishnabr is singular (Sivell-Ferri 19973). 

2. Basil Johnston, "One Gcneration from Extinction", Native Writers Canadian 
Writing, Vancouver. University of British Columbia. 1990, p. 1 2. 



tations of language. Assigned to a speaker, i t confiniied credi bilitv 
at the time of fault if the situation changed. Consider that a c i -  
turc perceiving tmth  in this wav is credible, open: not fixed and 
rigid ( Sivell-Fem 1 997:3). 

Foucault sugests that the probleni is not changing people's consciousnesses--or 

wtiat's in their heads--but the political, econoniic. institutional regnies of the 

production of tmth (Foucault 1980: 1 33). The privacv and infornialitv thar 

surround niediation c m  also favor mediators' biases (Pinz61i 19965). This çan, 

in turn, lead to silencing voung offenders at a tiriir when i.t is iiiiportant for theni 

to share their views. 

Proposed: an alternative, adaptive mediation process 

Pinzcin ( 1996) sqqests that riew niediators tend t.o eiiibrace one o f  the current 

niediation theories' in the belief that t h e  are no otiier options (Pinztin 

' 3 .  SrfANI>ARI1 MEIIIXTION AlW<OACHES: There are four aççrpted tendrncics or 
'storics' in nicdiation. with each rmphasizing diffcrcnt sidcs of mediation practicc 
Pinz<in ( 1996:4). The Sa~istirctiu~i Swn> is nicdiation as a tool that proniotcs thc 
satishcrion of the gcncral interests of the disputing parties bv distancins thcm from 
adversarial. distri butivc bargai ning schcmcs. The Satisfaction storv cncouragcs win-win 
tvpc solutions and reduces the expensc of dispute scttlernent and bcst Jcsçribes thc 
çurrcnt theorv and practice of mcdiation (Pinzhn 1996:4-5 ). 
The ~rm.$in>Litiun ~ t o -  stresses that mcdiation c m  transform individuals. rclationships. 
and institutions ( P i n z h  l996:M). The Socid  Jrrstict Sforlr is secn as a wav to case thc 
organization of individuals around çommon interests and thus encouragc the çreation 
of stronger tics and structures in thc çommunitv. Communitv organizations that 
prornote mediation can becorne kev picccs in lirniting exploitation and abuses that 
powerless individuals ma! faIl prev ;O (Pinzon 19965). 
The Oyurrssion Sturv is perceived as a mediation method sometimes allows the strong to 
oppress the weak. Two different elements can make mrdiation accentuate power 
imbalances between parties: the informalitv and consensuali tv of the process. which 
denies the weak party the right to a svst;rn of checks and-balances. and the self- 
posturing "neutralitv of the rnediator, whiçh gives the mrdiator an excuse to avoid 
applying pressure on the stronger party ( P i n z h  1996:5-6). 



1996: 1 1 ). This thesis presents support for the development of another media- 

tion option. Using Foucault's concept of situational power, 1 suggest that an- 

other rnediation storv be considered, the noii-c.of~~u~itl~tio~i~iI  inrrlilt tiori r~iorkl. This 

mode1 would not locate itsrlf outside of present iiiediation practice, but along- 

side, as a coniplenientarv option or legtiiiiate, alternative coinmunication str;it- 

V7. The pr in i~w benefactorwof a non-face-to-face niodel are thosr individuals 

who are unablr to participate in the standard nirdiatiori process, paniçlilarlv 

those concerned about power inibalances. 

I t  is not niv intention to concentratc on diversitv wi t hin 1iiedi;ition sto- 

ries o r  tp  debate the validitv o f  rsistirig iiiodels. I n  niaiiistreani North Aniericari 

soçictv t here is one standard face-to-face niediatiori proçess. wli ich rvill be dis- 

cussed rtlsewhere. iMv objective is to consider Foucault's concept o f  p o w r  as 

soniething that is fluid, circular. and attached t o  situatioris, riither than to indi- 

viduals, and to use voung offenders concepts of power, as sonirthing absent frorii 

their lives. as a çoniponent in resurrecting their knowledge. 

Foucault explains: 

Pmver niust be analvzed as soniething which circulates. or rather as 
soniething which onlv functions in the form of a chain. It is never 
iocalised here or there, never in anvbodv's hands, never appropri- 
ated as a commoditv or piece of wealth. Power is emploved and 
exercised through a net-like organisation. And not only do-individ- 
uais circulate between its threats; thev are alwavs in the position of 
simultaneouslv undergoing and exercising this power. In other 
words, individuals are the vehicles of power, not its points of appli- 
cation (Foucault 1980:98). 



Foucaiilt's notion of power suggests an alternative wav of understanding 

and interpreting the developnient of f o m d  modem niediation. For Foucault. 

power is never located here or there; it is never in the hands of anv individual 

(Foucault 1992: 1-44). When considering the mediation process. voung offenders 

in niv subject groups assume that power is located in the other canip. Mv niedi- 

x ion  niodel serves to keep the voung offender safe while thev ofter their iinder- 

standing to the other side. Using Foucault's concepts, niv niediation iiiodel 

diriiinates further loss of power. theritfore. optining a channel for candid discus- 

sion. 

Fociçault's concept o f  powr  contrasts that o f  nlanv legai and social work 

practitionctrs who see power as a propertv that thev possess. nianage. arid alio- 

cate. This is whv iiianv niediators assume that disputants possrss different levels 

of power in additiori to the power assiinied to be iiiairitained bv the nirdiator. 

Because of this. nianv niediators have written about identifving p o w r  held bv 

parties before and during negotiations so that thev. the niediator, cari decidr on 

the correct course of action (Pinzon 1996: 1 1 ). 

In contrast. Foiicault conceives of power as the ~vav in which certain 

actions can structure the field of possible actions. Within the scope of rnv the- 

sis, mv research suggests that certain actions (eg. a mediatioii process that is too 

daunting for the voung offender) serves to prevent certain actions (the sharing of 

ideas, concepts, tmth, q l o g v ,  productive communication. and resolution) from 



taking place. Ironicallv, niv - voung - informants equated power with control, 

sonietimes unlimited control of one person over anothcrr. 

Power as a positive, hidden mechanism 

Foucault wvrites that "power is tolerable onlv on condition that it niasks a sub- 

stantial part of itself. Its success is proportional to its abilitv to hide its owvn 

riiechanisnis" (Foucault 1 WH%). Power çan be a negative. forbidding and 

repressive force. but it çan also be the stiniulatiori for bringing Forth difficult 

ideas. opening new sources of knowledge and generatiiig satisfaction ( P i n z h  

1 6 :  1 1 ) Though p o w r  is iiiostlv described as a coercive force. its productive 

potential gerierates the results sought aftcr bv the niediation iiiodels: p o w r  

o~~erat ing subtlv. hiding in the shadows (Pirizon 19%: 1 1 ). A non-face-CO-face 

niediation niodel rvould hide niaiiv of  the subtle and explicit causes of conïern 

and intimidation. 

The niost significmt fcature o f  Foucault's notion o f  p o w r  is his stress on 

the productive nature of power's niodern exercise. His niain aini is to  turn a 

negative conception upside down and attribute the production o f  concepts. 

ideas. and the structures of institutions to the circulation and exercise of power 

in its modem forms (McHoul and Grace 1993:64). For the purpose of this 

thesis, the institution is the mediation process. The aim is to alter nomialized 

components of the process so that the positive attributes and outconles of the 

process c m  be edxperienced bv more people, particularlv . voung . offenders and 



victirns. not in the same process, but within an alternative, adaptative cornniuni- 

cation strategv. 

1 use the tenn 'victirn' in a generic. non-specific sense. This is not to rel- 

egate the victirn to an unimportant position; beçause justice and peaceniaking is 

a substantial topic. 1 have had to keep niv focus on voung offenders finii. There 

is another reason for using generalizttd identifi ers for viçtinrs: wheri 1 as ked niv 

infoniiants where thev thought there wvas a real need for niediation. thrv said 

that it is stressful being in 'lock-up' and there are lots of fights. Thev said there 

is a need for niediatiori inside the institution ariiong vourig offenders. riiore than 

btttweerl voung offenders and outsiders. Evideritlv, thev art. thinking about 

present-dav contliçt. Aliriost exçlusivelv, infomiaiits idcritifid the other partv in 

a dispute ns a peer; the conibination o f  peer-alliance and pwr-çontlict in our 

talks was consistent regardless o f  fieldwork setting. Thev told nie that the in- 

stitutionalized environment is verv stressful and that there is tiiuch corifkt 

among inarcerated vouth. Thrv felt that mediation l a s  n e e d d  niost ivithin 

the institution. 

Foucault wites that "[Wle niust çease once and for a11 to describe the 

effects of power in negative terms: it "excludes", it "represses". it "censors". it 

"abstracts". i t " masks". it "conceals". In fact, power produces; it produces real- 

itv; it produces domains of objects and ritbals of truth (Foucault 1977: 194). 

This depends upon where one is and in what role one's allegances and interests 



will shift (Sawicki 198630). For Foucault. resistance is niore effective when it is 

directed at a technique of power rather than at  power in general (McHoul and 

Grace 199386). M v  concerii is that the inediatiori conimunitv recognizes and 

acknowledges aspects of resistance t.o niediatioii. but does nothing about it. Bv 

applving Foucault's notion of power to an adaptive riirdiation niodel whiçh con- 

siders causes of resistançr to be a workabls set o f  probieriis. periiaps niore vourig 

offenders and victinis will be able to  engage in an 'exchange of truths.' 



Chapter Three 

The politics of fear: who are young offenders? 

The politics of fear and hatred are the niechanisnis through which 
we attach moral valuations to social categories of people. such as 
voung offenders. If  WC hate and frar soineone. then thev must be 
bad (Schissel 19973 1 ). The xenophobia collectivelv felt towvmis 
voung people reveals ideological orientations that associate ininio- 
ralitv with marginal social ppups. wliich are identifiable bv race. 
class. and gender. The poliiics o f  fear and hatred is. thesefore. in 
its basic form. the politics o f  stratification (Sdiissel 19973 1 ). 

With vouiig offenders. the niajoritv of wi~o-ioni niostlv coniniit acts o f  iiiischief for 

a short period o f  tinie in their iiiid-teenaged vears. the group is identified bv age, 

and subdividcd bv race. class. and gender. I n  Cariada. voung offenders are non- 

addts. ages 12 to 18, who are acciised o f  or charged with çriiiies whiçh are usu- 

allv apinst propertv. 

The Juvenilc Delinquents Act w a s  proclainied in 1908 as oiir o f  Canada's 

first child-focuscd pieces of legislation. The hallniarks o f  the Act were the estab- 

lishriient of a "childhood age" (7-1 h ) ,  and of an ethic for applving the law to 

children. This ethic (called pirtiis p c ~ ~ % w )  essentiallv gave the judge the p o w r  to 

act in a child's best interest. For example, court decisions were not to be mra- 

sured against the seriousness of the offense. but against the needs of the voung 

offender (Leschied 1995:37). 

A varietv of sentences became available under the Act. ranging froni abso- 

lute discharge to being made a ward of the state (and being placed in training 



school) until age 2 1. The Act's intent kvas to provide a broad net to capture a 

wide varietv of vouth and faniilv problems. l i e  challenge for judges was to 

create a resolution that responded to the needs and circunistances of the voung 

person (Leschied 1 9 9 5 3 ) .  

I t i  the rarlv 1960s. deniands for change to 771~~ Jrivrrrilc Dtliiiqrc~wts Art 

resiilred in ~iuriierous revisions. rovai coiiiiiiishiis aiid researcii repui-ts. Two 

niajor irritants in the Juvciiilr Ddiriqrccirts ALT fueled the developnient of a riew 

Act. First . tlirrr: \vas increasing doubt t hat needs-based intervention :dequatel\. 

respoiidrd to "out-of-coritrol" voung offenders. Szcoiidlv. 11nliniitt.d judicial 

discretion was seen as coniproniising the rights of voung people (Lrschied 

1 C)OS:38. 

The Young Offenders Act: historical background 

The Young Offenders Act ( 1984) is based on the preniise tliat vouths shoiild be 

held responsible for their illegal actions. Conservative cries for tougher crinie 

con trol n~easures were blended wi th liberal deniands for iricreasttd sensi tivi tv 

(Leschied 1 <)%:38). The original principlesl of the Young Offenders Act re- 

sulted in practical paran tees ,  including proportional sentences of fixed length 

rangmg from absolute discharge to a niaximum lengh of five vears (Lesçhied 

1 .  (a) voung persons should be held açcountable and responsiblc for thcir behaviour. 
though not to the same degree as adults; (b) voung persons who commit offenses require 
supervision, discipline, and control ... Yet, thev also have special needs that require 
guidance and assistance; and (c) voung persons have rights and frerdoms. inçluding 
those stated in the Charter of EtiRhts and Freedorns. and (d) voung persons should have 
a special guarantee of their rights and freedorns (Lesçhied 199538). 



l9%:38). Iudges could now order probation or secure or open custodv, for 

speçified lengths of time (Leschied 1 9 9 5 3 ) .  

To date. rhe Young Offenders Act is believed to have cgreatlv enhanced 

voung offender access to lawvers in hoth vouth court and custodv. For ttxariiple. 

Alan W. Leschied, of the London, Ontario Fariiilv Court Clinic, welcor-ried 

poposecd ch;iiiges to the Youiig Offenders Act. "WC anticipate that the fortti- 

coriiitig aniendriirnts. particularlv those directcd at rehabilitat ion. wvill also 

q w t l v  rnhance vouth access t o  appropriate rehabilitative services wvithin the 

voiith justice svstr~ii" (lrsçhied 1995:38). 

The introduction o f  the Youiig Offenders Act has had a significaiit iiiipact 

o i i  the Canadian correctional svsteni (Boe' 1995: 10). Although the tiuiiibcr o f  

15 to 1 7-vear-olds ;iclriiittd to Correctional Services of Cariada custodv w i s  

nevver 1;irge (averaging about 80 offenders wch vear), t hrse voiit hs foriiied ;i 

signifiant spttcial needs population (Boe 1995: 1 O) .  A voiith is considered to be 

a voung person aged 1 2 to 1 i inclusive. as defincd in the 1 984 Yoiing Offeliders 

Act (Hung and Lipitiski" 1905:h). Accordirig to Statistics Canada. more than 

half of ;il1 1092- 1993 voiith court cases involved 1 h- or 1 7-var-oIds who ar- 

çount h r  about 64% of secure custodv dispositions handed down annuallv ( Boe 

2 .  Roger Boc is cmploved bv the Rcscarçh and Statistics Branch of Correctional Servicc 
of Canada. 

3. Kwing Hung and Stan Lipinski are Senior Statistiçians. Statistics Sec~ion of the 
Department of [ustiçe, Canada. 



Each vear, aliiiost 1 in 10 vouths conies into contact with police for a 

violation of the Criniinal Code (traffic infractions not included) or other federal 

statutes (such as the Narcotics Control Act and the Food and Dnigs Act). This 

nieans that since 1 986. niore than three-quaners of a niillion vouths have been 

chsrged by police for Crirninal Code and other fedcr;il statiitr offenses (Hung 

and Lipinski 1995:6). Youth crinie is predoiiiinaiitlv coniiiiitted bv rtiales. In 

1992, 80% o f  Criniinal Code and other federal statute offense charges w r e  laid 

against niale vouths. This nuriibcr has changed little since 1986 (H4Oh). wvith 

feniale vouths showing an inçrease relative to the total riuiiiber o f  vouths charg- 

ed with offenses (Hurig and Lipiiiski 1995:h-7). Most vouth crinies are not 

violent. In h c t .  crimes çoitiiiiitted bv . vouths - ;ire predoniiriantlv propertv of-  

fenses (Hung arid Lipiiiski 1995: 6-7) .  

Slightlv more than half (54%)) of vouth colin cases involved first-tinie 

offenders (rxcluding traffic violations). However t hose vouths wlio did re-offend 

usulillv had niore than one prior conviction (Hung and Lipinski 19958-9). 

RecidiMsts do not appear to be brought to court for significantlv niore serious 

offenses than first-time offenders but do receive more severe sentences than 

offenders with no prior convictions or offenses (Hung and Lipinski 19959) .  

Statistics indicate that the vast majoritv of vouth offenses remain non-violent 

and the vouth homicide rate has decreased consistentlv since 1974 (Hung and 



Lipinski 1995:9). 

Recent trends in young offenders 

In manv jurisdictions, according to Williani Winogon, Consulting Psvchologist 

for Open Custodv Facilities in Ottawa, public and professional opinions about 

voung offendrrs is similar. First. voung offenders are perceived as uninterested 

in çliangiiig their behwiour in :in\! iiie:~niii$d or l:~sting wav (Winopoii 

1 995 :3  1 ). Secondlv. . vouiig - offender punishnient . particularlv in the çoitiiiiu- 

nitv. is perceived as no t  severe itnough to iiiotivate change. Thirdlv. a - voung 

offenders :ire thought to respond poorlv to aiithoritv and even wvorse to psvcho- 

logical intervention (Winogori I c ~ N : 3 1 ) .  

Between the veiirs I 902 and I 9%. the nuniber o f  niale youths chargecl bv 

police at the national Ievel graduallv decreased (Si riclair and Boe 1 99R:i ) and no 

inçreasc' in feniale charges (Dell and Boe 1 C)97:i4). Bv offense çatcgow for girls. 

:i decrease in propertv çriiiirs and a slight increase in dmg, violent and other 

offenses has occurred (Dell and Boe I097:i). For bovs. a slight increase in vio- 

lent crinies and a more draniatic increase in dnig offeristts is evident. Overall. 

propertv crimes decreased sihmificantlv and other offenses also decreased (Sin- 

clair and Boe 1998:i). 

Girls are not getting involved with crime at a vounger age (at the national 

4. Statements and figures in this section are obtained from reports compileci bv thc 
Research Branch of Correctional Scrvice Canada. Thev reprcsent the niost cvrrent data 
available. 
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level): the mean age of fifteen has remained the sanie betwveen 199 1i92 and 

199495 (Dell and Boe 1997:i). Nor are prls getting more violent. Since 

1993. the national raie of violent crime aniong fernale vouth has reniaincd con- 

stant at 44 per 10.000 (Dell and Boe 1997:ii). Since 1993, the Pacific and 

Prairie regions had an increase in the  rate of feniale vouths charged for violent 

L T ~ I I I C ~  ivllilcf ille Oiit,irio. Quebec ~ i i d  Atlaiitii regions 1-eiiiaiiic.d ioiistant (Dcll 

;ind Boe 199ï:ii). 

At the natiorial level. boys are also not  getting involved in crime at a 

voiinger age. The nieari age of 1 5.5 has also reiiiained consistent betweeii 1 - 

992/0'3 and 1094i95. increasing to 1 h in 1 <)<)6/97 (Sinclair and Boe 199H:i). 

The Utiifonii Crinie Report S u n w  data suggest tha t  the natiorial rate o f  violent 

cririie linioiig vout h has reriiained fairlv constant at approxi mat clv 1 3 7 per 

10,000 since 1 992 (Sinclair and Boe 1 99H:ii). 

The nuniber of niale vouth transferred to ;iciult court has iricreased tiorii 

1992193 to 1994195, the nuniber of  bovs transferred to adult court more than 

doubled. Froni t 99 1 to 1997, a total of 486 male vouth  were transferred to 

adult court. The niajoritv (87%) were 16 vears old or older (Sinclair and Boe 

1998:iii). The Prairie region has the highest number of transfers, while the 

Atlantic region has the lowest (Sinclair and Boe 1998:iii). Ven, few girls have 

been transferred to adult court. In fac't. a total of onlv eleven girls were tram- 

ferred between 199 1 and 1995 (Dell and Boe 1997:iii). 



A popular perception within Canadian population that large portions of 

voung offenders are perpetrators of the iuost serious forrns of violence (Sinclair 

and Boe 199859). This is evident in media coverage afforded to the topic. 

Howtiver. according to Lee and Leoriard ( 1995: 1 ). these accounts "belie the fact 

... that the phenonienon of serious vouth violence is actuallv so infrequent that 

rrsearch of Mover ( 1  W h : ? )  coiicludes that "everi a cursorv look at the tvpr of  

offenses whiçh result in svsteni involvenient shows ihat the vast riiaioritv o f  

juvenile çriiiiinal behaviour involved is not . bv ;inv defini t ion, verv serious in 

nature" (Mover I996:Z). 

The spirit and intention of Canadian legislation 

Froni varving proposais to reintroduce the deat-h perialtv h r  voung killers to the 

iniplenientation of maridaton, boot camps for al1 voung offenders. Cariadian 

governnien ts are enibarking oii a crusade to inçrease punishnient for children. 

apparentlv in the hopes of curbing crinie (Schissel 1997:C)): 

The focal point o f  this law and order canipaign is the Young Of- 
fenders Act (YOA). Critics of the Act argue that it is too lenient. 
that vouth are not deterred because of the soft punishnients it al- 
lots in favour of excessive human rights provisions. and tliat the 
Act releases adolescent dangerous offenders into societv to becorne 
add t  offenders (Schissel 1 997:9). 

Canada's Young Offenders Act is not intended to punish teenagers so 

severelv that thev reconsider their actions in a social and legal atmosphere which 

is based on fear. Instead, the Young Offenders Act uses a progressive and corn- 



passionate approach. The first goal of the YOA is to deliver services to voung 

offenders that safeguard the public, clients, and staff during custodial placement; 

to provide control and supervision of vouth o n  probation: to be sensitive to and 

supportive of victinis. enhance victini awareness on the pan of voung offenders. 

and ensure long-tenii protection o f  societv through client rehabilitation (YOA' 

In his book Blaniing Children: Youth Crinie. Moral Panics and the Poli- 

tics o f  Hate, Bernard Schissel describes the spirit of the Young Offenders Act 

this tvw: 

(The Act ] attemprs to use çoniniiinitv- based, non-incarceral alter- 
natives to fornial piinishiiient: to provide sliort-terni niuiniuni 
sentences for eveii the niost dmgerous offenders: to mitiiriiiï.e la- 
beling through the ensurance of anonvniitv t h r o q h  publication 
bans; and to provide chat the civil rights of the voung offender are 
niet through adequate legal and parental representation in court 
(Schissel 199/:9). 

Fiscal realities have not kept pace wivith the spirit of the Young Offenders Act; 

therefore, pro,granis that were designed to replace the fornial justice svsterii arc 

poorlv realized (Schissel 1 997: 1 0). The federal govenirnent'r inabili tv to sup- 

port the spirit and intention of the YOA has given right-wing political niove- 

nients aniple fodder for a "we told vou so" which has become a "war on 

5 .  In this contcxt, "YOA rcfcrs to the Ministrv of Communitv and Social Scrviccs 
publication of Young Offenders Framework 1997-2000: A th&-yar  work planning 
frarnework which describes the Young Offenders Act and rccommendcd amendments 
and responsibilities of the Minist towards voung offendcrs. I have used "MCSS" 
because th is is a government document descri bing service di reçtions. policies. and thc 
spe~rrum of services to voung offenders. 



offenders" political battle (Schissel 1 997: 10). 

Fear-mongering: the marketing of young offenders 

Schissel ( 1997) uses the terni 'folk devil' to descnbe those who are identified as 

threats to the nioral and ph sical ~vcill-being of societv. Iniportantlv, the folk 

devil is identified bv association with a particular. visible social categorv: thev 

are inlicrcntlv dcviant and prcsunicd to Sc out of contro! and in diingcr of utidcr- 

niiniiig the stabilitv of societv (Schissel 1997:30): 

Folk devils are constructed in the c o n t n r  of iiioral panic and are 
inibued with stereotvpical characteristics that set theiii apart froni 
riornial. lawabiding socitttv. niakirig i t zasv for average ciiizens t o  

become ernbroiled in the alarm over crinie and to cal1 for harsh 
justice. Most niedia depiçtions o f  crime. whether factual o r  fic- 
tional. are about people unlike us--the street person. the dnig traf- 
ficker. the violent and the ariioral (Scliisssi 1 99/:30-3 1 ). 

Schissel conteiids that niedia creation of folk devils as a tvpe of  'resident 

alien' is the priniarv reason wtiv punishnient-bascd lobbies are so successful. The 

concept of niedia-produced folk devils is an expression of senophobia (Schissel 

1 997:30-3 1 ). Sçhissrl suggests that the news media eniplov certain strategies to 

create a particular and partial view of vouth crinie that is deliberatelv biased 

against al1 vout h. but specificallv against those who occupv panicular niarginal 

socio-econoniic positions ( Schissel 1 99 7:3 3 ) .  

Schissel suggests that media reports tend to reniove crinie. and therefore 

voung çriminals. from their socio-economic context and to recast them in moral- 

istic and emotional Çrames of reference (Schissel 1997:34). One of the most 



blatant techniques the media uses to build and market an image of offensive 

vouths is that of declarations, often endorsed bv professional experts, that chil- 

dren are inherentlv evil and that vouth misconduct is the result of uncontrolled 

natural inipulses (Schisxl 1907:47). 

Media construction of youth crime: youth as dangerous anomalies 

S i i i i d  ( 1997) u g g e s l h  h l  cvlicii die iiiçdia writr about voulli iriiiit. aiid mi+ 

conduct . t hev generallv attack those who are dis-ernpowvered and niarginalized o r  

witr in the context o f  the lives of siich people (Schissel 1 :  1 In doing so. 

thev help create a value svsteni in opposition to vouiig people who are alreadv 

sociallv and econoniiçallv disadvanta@. Iii tiis landniark studv entitled Blarii- 

iric the Victinl William Rvnn statrs that "difference is i n  itself hampering and 

nialadaptive. The Different Ones are seen as less coiiipetent. less skilled. less 

knowing--in short. less human" (Rvan 1 97 h: 1 O) .  It is this poup  o f  voung of- 

fenders. i hose most niargi nalized bv social and econoiiiic factors. t hat niv niedia- 

tion mode1 is designed to help. 

The followving hendliries or text froiii Canadian publicatioris illustrate the 

sensational approach the media takes in marketing the average teenager as a 

potentiallv niurderous nionster: 

" Dark Side of Teen Culture," Cliritulrriirc ~Wigizi~it ,  1 993 

"Locking up the wild generation," Albcrtri R~yort, 9 i î 4 ~ c y  1994 

"Kids next door could be violent," Clzlgri y Hr.rrild, 1 I Mry 1 992A2 
"Teen Violence: Murder, Mavhem have their Roots in Boredom," 



"1 Am Gavin: How a bright kid with excellent self esteem 
slaughtered his whole familv," AZlirrtrc Rtport, 6 Demiber 1993 

"We live in a society where very dangerous weapons are available. 
Most kids are subject to impulse, and that often results in something 

deadly, " ~'Morttrrrrl Grmnc: 18 july 1 993:C 1 

"Kids Who Kill," Maclean's Magazine. 15 Aupst 1994 

"Teenagers feel carefree and indestructible. Thev live in the present," 
1  m i  f i  2 9 Novo~ilitv- 1 9 9 2 k  

(In Schissel 1 <)97:34-49) 

"Angv teens a problem in K-W" ( IGtchener-Waterloo). 
T h  R~wnl. 30 A p d  1099 

"Taber reclaims its school from shooting. Familv, 
friends, students of W.R. Myers pray at spot wh&e 

17-vear-old died: 'It's not going to be taken over bv evil,' " 
GM)c m i  Mid, 4 h h ~  1 999 

News niedia contextualizes accoiints o f  vouth crinie. These vouth are 

presrnted in a social, econoriiic, and political vacuum as if nothing elx is oçcur- 

ring anvwhrre except kids impulsivelv ruming into niurderous rnonsters coniniit- 

ting the niost vile o f  deeds. These are. in fact, abstracted. pseudo-einpirical 

narratives that create a fictional realitv (Schissel 1997:73). 

The nioral panic caused bv media depictions of vouth crinie has been 

based on the presuniptions that vouth are evil and out of control, corne from 

certain segments of societv, and victimize or are a potential threat to the average 



citizen (Schissel 1997:O 1 ). 

In mv view. non-confrontational iiiediation is a process that serves to 

çontextualize a voung persoii's crinie at the personal level. Mv experience ui th  

voung offenders indicates that thev want to explain what happened. For exani- 

ple. one bov wanted to tell me about the çontest of e x h  of three charges against 

hini ( 1  have purposelv not uked f x  such de t~ i l ) .  111 one case. hr  proteçtttd 3 

sniall kid. a frirrid who didn't fight, froni a larger kid who kept knoçking hini 

tiown. Froni iiiv infoniiant's perspective. the fght  that resulted in charges 

against hiiii eiitailed a sense o f  honour. He indicated that his actions w r e  logi- 

cal. ethical. and fair. He was sure that he was the oiilv orir chargeci beçause he 

\vas the onlv one wtio did not show reriiorse about the incident to  police. N 

said. "the cops want nie to be a btttter ;ictor. Aw. 1 don't give a f~ick. 1 Jori't 

iiiind [doing] tinie for something l i  ke that." 

I didn't ask these bovs about their charges. but hiiiiilar stories o f  atteiiipts 

to do the right and honourable thing resultiiig in charges. interpreted (through 

unknown con texts ] bv police or other adult s as ii~imoral or  delinqueri t were 

often told to me when we were alone. 

Although this particular a g  group. L 2- 18. is the subject o f  this thesis. the 

following section e.uplains the aims and objectives of contemporan, rnediatioii 

process, as well as discusses causes of resistance. 

Fieldwork with young offenders: the experiment 



Mv fieldwork took place in Waterloo Region in southem Ontario during 1998 

and 1999. 1 conducted presentations with artifacts in 15 class-roonis in urban, 

nirai, suburban, niulti- and mono-cultural, private, and open and closed custodv 

classrooni settings. Mv first fieldwork rxpenment served te give nie a sense of 

what rvas nomial in the age grwp I intended to studv, ages 12- 18. and provided 

i:ic ~ i t h  a p1c~si;nt iiitroduction to niv infornian ts. 1 tcilked to t hein ~ibout  i i iv  

thesis and obtainrd student consent to ask two questions. 1 asked for their 

persmal definitions of power. and t o  get a seiisz o f  their attitudes. I asked theni 

each to list three heroes. 

In ail. 322 students subniitted a total of 966 heroes. With the exception 

of vouiig offenders. oiir third of al1 other eiitrirs statcd faiiiilv/z.uteiided faiiiilv 

nienibers were their heroes. Young offenders verballv stated there wvrtrtt no hero- 

es. but in wit ing thev stated that partiçular adults working at the facilitv were 

their heroes. This discussion was livelv in al1 çlassroonis and provided nie with a 

foundation on which to base further discussions when I returned with n-iore 

artifaçts and more questions speçificallv about iiiediation. 

It was dunng this second attempt that data specific to the thesis were 

collected. The first group of infomiants had been in trouble with the law and 

were considered at risk to re-enter the justice svstein in the near future. The 

second group consisted of incarceratcd voung offenders. The third cornponent 

of mv fieldwork is with three former voung offenders who were no longer offi- 



ciallv attached to institutions. Interviews with theni took place during 1998-99 

when two of theni were still on  probation. 

1 did the niajoritv of rnv fieldwork in two settings: one is a closed and 

open çust-odv facilitv just outside the citv of Waterloo called Lut heiwood that 

has a five-dav program for vouths at risk. Nthough this facilitv has both closrd 

aiid opeir cuhtodv capabiiities. I corid~ictd fieldwork witli voudis i i i  lire f ivr-  dav 

progran onlv. The other facilitv is called Hope Manor and is located outside 

the hanilet of Petersburg. This is a jail for voung offenders; the facilitv does not 

have open custodv. 

t approaçhed teachers in both vouth facilities about doing fieldwork in 

their classrooms and offered a suitable trade: a hands-on presentation of anifacts 

froni the archaeolop program o f  the Uriiversitv of Western Ontariob in es- 

çh;iqe for a discussion with voung offendm about niediat ion. I wn ted  to 

offer a reclprocai exchange of  infomiation with niv infomiants (1 did not refer to  

theni as "infomiants" during rnv fieldwork for obvious reasons). 1 did not re- 

cord the exchmges, and 1 did not take notes during our encouriters. Such activi- 

ties, 1 believe, would have prevented free e-qression of  their ideas. Instead. I 

wrote fieldnotes in the parking lot imrnediatelv following our talks. 

Mv plan was to talk about anthropology, explain rnv tnesis. and ask for 

6. Mv thanks to Chris Nelson, Dr. Andrew Nelson, and Dr. Chris Ellis for thcir 
genero&y and courage in providingartifac~s for me to takc into çlosed and open custcdv 
hçilities. espeçiallv sinçe they knew in advance that the vouths were going to be allowed 
to handle each aiifact.  My inforrnants also send their- thanks. 



their help. Rather than telling them that mv focus was on vouths alreadv in 

trouble ~vitith the law, I referred to niv subiect group as 'kids in their age group.' 

1 did this for thvo reasons: because I feel that there are enough references to tlieir 

behaviour. status, social value, and legal problrnis without iiiv repeating the 

riegative label of 'voung offender.' and because inv niediation niodel is intended 

gated froiii the çoniniunitv and their fiunilies against their nivil1 and I did not 

w r i t  to siniplv restate the obvious. 

I told niv . voung - infomiaiits that participation  vas eiitirelv voluntarv and 

that i f  thev didn't wvrint to talk to nie. it was firie aiid that thrv would still grt to 

hancile the artihcts. Thev needed this continiied. Orie bov asked to be monv- 

iiious. wtiich gave nie the opportuni tv t o explain that evervone wis arionvnious. 

although I niight use their iriitials or chosrn aliases with quotes. but onlv with 

their consent.' 

Overall. iiiv infomiants liked the idea o f  telling a grownup d u t  t o  do and 

what their opinion was. Thev had not helped an adult with a sçhool project 

- 
1 .  Thcse bovs m d  other informants somrrtimes confirmcd thcir consent in unusual 
wavs. Whcn 1 asked for consent to disçuss their views with mv profcssors. grad students. 
and perhaps use their statements in this documcnt. thev usuallv said somcthing likc, 
"sure. sure. I don't care. what the fuck." But when I wcnt into Srtail about who thcsc 
people were as individuals and who would read the thrsis, thrv gave their consent more 
specifiçally. For example. the? said "the teacher that puts hei feet on her desk-her for 
sure. That guv that lives in a barn, veah. vou can tell him. The ones that gave vou thc 
stuff (artifact;) ?ou can tell them. The o*c that goes to Idand-yeah, that one:" I did 
this as a wav of gaining infomed consent, rather than just acquire blanket approval. 



before and thev seenied quite interestrd. I explained that in anthropology. we 

are not supposed to 'do' research iii secret: if we are studving people. we are 

required to tell the truth about who ive are and what we are doing and whv and 

what is p i n g  to happen to the data. Thev liked "that part" and asked nie to 

repeat "the bit about telling us the truth." In the five-dav progrmi. where the 

~ i u t l i s  art. blightlv . .  vourigcr thari in thc closcd custcid~ facilit*. onc bov askcd to 

be known as Z[ed]' becausr he liked the anonvriious status. Anothttr bov 

wanted tc? be known as 'Hercdrs.' A few othcsrs wanted nie t o  use their reai 

nanies and seeiiird disappointed whrn 1 said 1 couldn't. 

The Five-Day Program 

Brçause Waterloo Regiori is the place wiiere viçtiiii-offendrr reconciliatiori pro- 

p n i s  (V.O.R.P. 1974) originated in Canada, 1 thought that the subject of riiedi- 

ation ivoidd not be coiiiplctelv uiiknowii in this tvpr of institution. 1 expected 

to talk to the vouths about what thev liked arid disliked about the rnediation 

process. I \vil1 descri be the five-dav progrmi fieldwvork experinien t firs t. 

These infomiants, ages 1 1 to 15, are aliiiost al1 hvperactive and proric to 

inipulsive brhaviour," and have short attention spans. Sonie are violent. The 

8. Rcçausc the Young Offenders Act forbids the use of nomes for thosc iinder agc 
eightccn, 1 wilill identifv . niv . informants bv first initial onlv, and bv an additional letter 
in the case of duplication. 

9. Descriptions such as thcse were providcd bv tcaçhers and vouth workers in the 
facilitv who understood that I intendeci to use this information in rny thrsis. 



teachers had planned to put the two classes together for a longer presentation 

and to give nie the chance to conduct niv research at a niore leisurelv pace. 

There are usuallv about nine students in each class with one teacher and one 

assistant plus support staff in each class. When I amved. 1 wvas told that one 

third of the students were not available to ioin the class due to behaviour prob- 

lems. Oiw ht~ldent ii-as reiiiovd do; sooii AS I a-t-iwd, the relit w r i -  il1 Cit't~ntion, 

or in tinir-oui places. 1 was left alone with tlvelve verv exci ted bovs. 

blv prrvious experience in this class prepared nie in ternis of coniiiiunica- 

tion stvle; we talked in choppv phrases quicklv delivered and received. 1 siniplv 

asktld if arivbodv kriew what nirdiation wvas. The answer \vas "rio." 1 provided a 

siniplified definitiori. No one had heard of  nicdiation. This çould rneari t hev 

wvere not offered niediation during t heir esperierices wvi t li cotiflict . legd proçess. 

or the courts. It rtiav also niean that thev did not reçall bcing offered riiediation 

or did not understand what it was, or assaciated the proçess wvith a different 

çontext, rather than that thev failed to recobmize the terni. Before I could fur- 

ther iniplenient niv plan to explore aiid explain tnediation as a peacemaking 

svstern, thev sudderily and collectivelv responded to niv definition. One vouth. 

"Su responded this wav: 

Fud NO! Likr whrrrklrryri t h  if tltv py givrs you rc slwt to the Itard? 

Three informants had alreadv jun~ped to their feet to condiict a foot-to-head 

kicking demonstration to show me how fast such an attack could happen. The 



other students confinned both the concem e-xpressed verballv and the accompa- 

riving phvsical action. The kicking niotions involved the entire bodv and were 

done soniewhat comicallv, high in the air over the httads of sitting informants. 

but clearlv for niv benefit and not to hami a peer. 

No 0 t h -  student was at risk of being kicked in the hraci because each 

irifomiarit took care to coriitt close, but r io r  too ciose. Before 1 couid ariswtrr or 

elaborate on tiiv non-confrontational niediation niodel, mo t  httr stildent, SN. 

said: 

Wh 1zridvrl ri11 tllLIIl.? 

Four bovs came t o  the front of the roorii to show nie whzre weapoiis could be 

hidden in baggy, lawrrd clothing. P ~ i n d  A wnnird nie to  know: 

\~l.st iri alsc sonw g-uv ivris l o d d  riuivri [ wi t h weapons ] .wi~rzti~iir. 

*fie  othrrs in the group iiodded and a couple held up  their ariiis arid pulled on 

their owyn seariis to illustrate potential hiding places for wapons.  Without lin1 

speaking another word or asking even one question (at this point. al1 I had pro- 

vided was a definition of mediation), another infotmant (M)  said: 

Wlrit Vstltr gz4y sni~alirs you i i i  tlit~jirw- 
likr, rvlrrit mr-;ou [ris mt&ttor] rio fibuut it? 

The other bovs nodded rapidlv at this remark and this çoncern. A few fists were 

raised into the air in a denionstration of agilitv and speed. One of the more 

serious bovs (G) said: 



Thev were al1 quite agitated at this point in our discussion. Although 

thev were still animated in their bodv language and clearlv pleased that 1 was 

there and that ~ v e  were talking, our discussion of face-to-face niediation wvas 

inteyreted bv them as ;i discussion of a place where their safetv \vas threatrned. 

At this point. I decided to end iiiv fieldworic with the bovs ir i  the fivç-dav pro- 

LT""1. 

Why fieldwork in the Five-Day Program ceased 

1 drcided to stop rnv fieldwvurk wvi t h t his groiip because 11-iv i1ifomi;ints were 

verballv aiid phvsiçallv distresseci. Although thev were still miniated in  their 

niovcnients m d  still plaving 'tough guv' in jrst with eaçh othrr. thev had said 

eriough for riie t o  know that face-to-face iiiedi;it ion ~vould be iiiappropriate for 

thesc infomiants. and probablv impossible. Thev had also told me. in the clear- 

est linj,yistic aiici phvsical trniis. that their bigest  conçern witli ;i face-to-face 

situation was personal safetv. What was also çlear r a s  that thev identified 'the 

other' in such a situation as a peer. 

There was another reason for stopping niv feldwork:"' 1 felt that i f  a 

teacher walked into the room and observed the bovs performing a series of 

niock-ag~ression/protection stances. such as simulated kicks-to-the-head, amis- 

10. Ending mv fieldwork ducs not mcan rnding contact wvith mv informants. 1 have 
been back to visit with thcm and have taken anifacts for theni to examine several tinies. 



owr-head, and fists in the air, al1 in response to information 1 had provided, that 

sonie of theni would be removed to detention and ~vould miss out o n  handling 

the artifacts. 

I t  would have been w o n g  for this to happen. If  1 had created a contrxt in 

wliich in forniant resporise to riiv researçh resul ted in punis hiiient and drpriva- 

r ion  of ;mv kind. 1 would iiot have kept iiiv w r d  to thesc inh)niiants. Krciproc- 

itv wvould riot have takeri place. i decided not t o  talk to theni anv funhcr about 

niediatiori and distributeci artifacts. 

I gaiht'red theni around niv table so that wve werr close. so that 1 could 

control tiatidiing o f  the items. and so that Ive could conti:iue talking. As I un- 

wi~apped tach artifaçt and talked about its age. origiii. aiid furictiori. thttir bodv 

language bbeçanie reniarkablv restraincd, arid thcv asked serious and thoughtful 

questions. Thev handled eaçh itrni w i  th twvo hands. and wvith such a r e  that 1 

stopped talking and just wvatçhcd theni for  a k w  nionicnts. I f  1 had know-n h o w  

cautioiis and gentle thev wvodd be wvith the artifacts, 1 wvould have brought more 

i tenis. 

Teacliers and assistants wvere not present for this segnient of inv fieldrvork 

experiment.' ' Because I had conducted prclirninan, fieldwork among these 

1 1 .  Staff at Luthenvood told me that it was "a verv bad dav" and thev wcrc very husv 
with bovs tvhose bchaviour \vas so inappropriate that thev ivere not permitted in thc 
room f& rny presentation. Staff to student ratios are low in this institution. but on this 
dav thev were exceptionallv busv. It was not a problem conducting fieldwork without 
th; p r e & x  of the teacheri; in façt, their absence rnay have increased spontaneous and 
acçurate answers. Teaçher interference was a problem in mv first fieldwork experiment. 



students and had interacted well with them, staff were conifortable not being 

present for rnv presentation. The absence of other adults rnav have been a factor 

in the spontarieitv of rnv informant's responses and the lack of restraint in the 

phvsical expression of their answers. Thev took considerable çare to niake sure 

I got the correct message (even approaching nie to repeat the point). and there 

wab uiiaiiiiiipatd ioiibciisuh i i i  ilicir r q w l i x  io die cl~fiiiiliori o f  iiidiatiuii. i 

did not have this experience with iiiçarcerated voung offenders at the çlosed 

custodv hcilitv. 

Fieldwork in closed c u s t d y  

Al1 infoniiants in this environiiient are awaitiiig court dates. senteiiçing, or are 

serving tinitr. The facilitv is located in a rural srtting in Waterloo Regioii. The 

fxilitv is surrounded bv ta11 fences and barbeci nlre. Staff peniiitted nie to enter 

and leave bv uniocking ;i sliding, eiectric gate. Groups of inniates are shep- 

herded in single file froiii place to  place bv gunrds. Thev are notifird whrn in- 

mates are to be nwved from one building to  another. Again. there are about 

nine students in each class, and a p a r d  sits in the çlass duririg school hours. 

There are no teaching assistants. 

These students are older than those in the five-dav program at Luther- 

wood. Thev range froni the voungest at  14, to 18. Thev are phvsicallv larger 

too. with onlv two studrnts shorter than mv own 5'6" height. Their behaviour 

was more relaxed, less hvperactive, but somewhat nienacing, until our discussion 



got staned. In this environnient, 1 was able to have a sustained conversation 

with mv inforniants and got considerablv farther than the basic definition of 

mediation. There was one girl in each of two classes. 00th girls were ~ i t  this 

hcilitv whert I visited in Deceniber. 

I began bv talking about an t hropolop, the sub-disciplines, t lien on t o  

i1içJi;iiioii. i csplaiiid tiiat participiiiiuii waa eiiiirclv vduiitar\.. tliat I W ~ S  

gathitring data froni 'kids ici their age p u p '  on çontlict resolution, and that if 

thev didn't w n t  to offer inh)niiatioii or opinions. it would not affect their han- 

dling o f  the artifacts. As in the five-dav progrmi. orie bov needed this con- 

firnied. 1 explained that 1 would iiicliide thrir coninients in niv thesis. but woiild 

use onlv initiiils aiid not their naines. None of niv infoniiants had anv probleiiis 

tvith this foniiat. 1 offered the definition. and asked if anvontt Iiad ever beeri 

offered riiediation when thev were in trouble. Everyone said o r  indicated rio 

wvith a headshake. 

I described niediation i r i  sinipler teniis and asked again if anvone had 

been offered mediation, perhaps bv a lawwer or a teacher. The answer again wvas 

no.  Then one student, "H" said: 

Informant " W  also asked if mediation tvas like therapv or counseling. 



This tvas clearlv a concem of al1 the irifomants: thev didn't know the difference 

between niediation and therapv. Just sa ng thev were different tvas insufficierit. 

Thev were skeptical. so 1 went into sonie detail about the differences and, as a 

group, their bodv language rela-ed again. Conversation with the first group in 

closed custodv wen t in several direct ions, but ahvavs came back to  niediation 

At the end of our talk. I asked for a headçourit of how nianv could do 

face-t o-hçe niediat ion. Three bovs said "tli~y ivorild l i r ~ f i i i t  ivith t l z r f i z~*~~- t i~ l f i i i r  kiiitit' 

(T arid J and D). One iiifomiant slept throughout the entire presentation. I 

rhen told therii about niv niodel arid ;isked the students if thev \vould be okav 

wi th the rion-face-to-face 'kind.' and the raiiainirig eight nodded. "ves." 

It is iniponant to note here that in this class. three bovs said thev ~vould 

prefer the standard iiiediation niodel; with the exception o f  one sleeping bov. the 

reniainder said thev would 'be ok;iv' with the non-face-to-face niodel. Not one 

vouth said thev woiild refuse to do riiediation. To further confimi this, 1 re- 

peated this sumniarv and asked theni if I was getting this right. Thev al1 nod- 

ded. 1 was in a classroom of voung offenders who said. çollectivelv and individ- 

uallv. that thev would agree to mediation; three agreed thev could participate in 

the standard niodel. while the reniainder said thev w u l d  be fine with a non- 

face-to-face process. The sleeping student did not respond. Unlike the vounger 

group, these informants were Iess concemed about safetv, although "Y' asked: 



Wliizt is t h  midiritor supposd tc, r i u  i f 'ow pzirichü 

tlir otlirr i l i  thefiw7 

The bodv lanbwage froni the others indicated thev had wondered the sanie thing. 

At this point, I talked about bargaining in good faith. I took this opportunitv to 

talk about the phvsiological and intelleaual inipact of unresolved conflict . For 

esaniple I talked about the sick feeling in the stoniach tliat stavs and stavs when 

a co~iflict is not ended. Al1 inforriiants who were awake at the tit~ie nodded ener- 

getiçallv. I asked if  estendeci contlict interfered in thrir leartiirig riew things 

becausr of the distraction. and al1 thosr a m k e  nodded in agreenwnt. There was 

alniost unaniriwus aATeeinent that unresolved contlict niakes people sick and is 

awfui for both sides. 

I asked riiv inforniants for ariother exaniple of contlict . Their first exarii- 

ple  vas a fight between thvo vouths in the residence the riight before. The sec- 

ond esaniple \vas the stolen car incident. 1 s u g p t e d  that wheri al1 ~ h e  stuff with 

the police was done. there is still the «\mer of  the car. who is likelv a stranger. 

who haci their car stolen and doesn't know whv. I said that there is a  tvpe of 

hidden conflict because the person who owns the car and the person who stole it 

don't know each other. but this event that connects thern exists outside a Ç  the 

chase and the police. 

I asked what thev knew about victims. 

that riobodv talked to them about the victini. 

I rlu~i~io why [IZU a~ie nioitiumd the victim]. 

Informant "T' and "P" both said 

"Km said: 

Naboliy ttdh tu us rzhut tlrr 



1 asked theni what thev thought 1 should know about niediation. 

After a few seconds, "Tt said: 

"Pl agreed. "P" said that: 

The next question \vas about how thev are presentlv çxprcted to resolve çontlict 

in the  institution. For the first tinie the girl spoke. Her bodv language revealed 

lier resentiiient at being iri  the class and she did not look at nie or participate in 

ariv other ivav. In fact. she did not look at iiir as she ariswered this qciestiori. 

She said: 

k\'i~',r zzcppsrrl tu just r l d  ivitlt it. ( J L ) . 

Others in the p o u p  nodded in support o f  her answver and tliree repratecl 

the phrase jilst i h i l  ivith it. with a sardonic shnig to the shouldrrs. 1 took the 

opportunitv to get clarification on what this phrase means to these people in this 

context. I asked if 'deal with it' nieans accept the situation without coriiplaining 

or without doing anvthing about the conflict. like just leave it in vour own head. 

Most infomiants nodded in agreement of what the phrase meant. 

According to niv informants. there is no mechanisni in place to permit 

voung offenders to resolve conflict inside or extemal to the institution. There 



was a certain sadness in the class at that point. The discussion had taken long 

enough so 1 ended the segment on niediation and began distributing artifacts. 

Again, this grwp handled each item with the a r e  sholvn in the Ave-dav pro- 

Fani. Thev kept asking if it  was okav to tuni an item over to see the bottoni. 

Their questions were unexpectedlv thoughtful and candid: some were even philo- 

wphiial. 

Logistical problems with access 

The third coniponent o f  niv fieldwwk involves interviews with three former 

voung offenders, two being on probation at the tiiiie o f  our conversations. "N" 

was 16 at the tinie o f  the interview. When 1 askeci i f  "Nu had been offereci riiedi- 

ation when he had breri çherged or when he  vas going to  ço~irt. he said ves. but 

nobodv told him what i t  \.vas, so he refused it. When 1 asked if he said he clidn't 

kriow what iiiediation was, he gave nie an incredulous look. and said: 

Yw ~ioit't t l m ~  t h t  yu11 ~ h ' t  k ~ w a v  sutm*tl~iltg! 

I asked if it happened \vit h arivthi ng rlse (refiising soiiiet hing beçause he didn't 

understand the meaning). and he said it happened with pills. He said he didn't 

take theni wheri he was in closed custodv because nobodv told him tvhat thev 

were or what thev were for. He takes theln now for a niedical condition. 

1 asked "IU>" what he knew about the victim in his case; he said: 

1 asked "IM" if he would have been willing to do a mediation if i t  had been 



offered: 

Another voung offender "A." age 1 3/ 1 4 at the tiiiie o f  intewiewing. said htt wis 

[lot offercd iiicdiation at an\ tinw dunng thc pre- and pus:-trial periods. or e:w. 

When 1 asked if he would have panicipated voluritarilv i r i  soniething likr a 

nittdiatioii proçess t hat would vllow hi111 to  tell the victiiii certain t hi iigs. he 

annvirred quiçklv: 

1 asked "A" what he rvoudd tell the viçtini if he haci had a chance, he respondrd: 

"A" \vas n o t  reluctant to discuss the consequences of the assault. but was quite 

uncornfortable about discussing the inciderit i tself. He changed the siib ject to 

cornplaints about court: 

12. The phrasc. get my ass breached, rcfcrs to  the conscquençcs of getting caught 
disobeving court orciers or tcrms of probation. Everv - .  voung offender knows thcv risk 
penaltv and inçonvenicnce if  thev disobev or breaçh 'terms' provided bv the court or 
pobaiion officer. This is usually 'detainm&t in an unfarniliar [boring] place, a holding 
cdl. or secure custodv. after a long timc at the police station. Not onlv is detainmcnt 
boring, but vouths are not permitted to smoke, which is usuallv a p n m w  consideration. 
Breaching Probation or a court order results in major disruPtion of the louth's life. a a s  
as a deterrent, and a n  result in time added to the probationarv period. 



"A" returned to the subject of his la~wer. sa ing that the reason he alwavs 

"trashed" his latwer w;is that: 

In the closed custodv situation, rtlriiost al1 inforriiarits saici t h w  could contribute 

to soiiie variation of  niediation. The bovs in tlir Five-Dav Prograiii could not 

get past their own sensr of safrtv to  disçuss iiiediatioii i n  aiiv othrr  sense. hi 

fiict, safetv h;is bren a doniiriant theiiie throughout iiiv fieldwork. 1 continue to 

rnret with the three fornier voiing offenders to taik ;ibout t hirigs urire1;iteci to 

t heir be haviour. 



Chapter Four 

Case histories and aboriginal perspectives on justice 

In the last three vears 1 have been the onlv niediator' in six non-face-to-face 

mediatioiis that would no t have taken place if the standard niediation prowss 

was the onlv option. In al1 cases, participants inciicated that thev could not. or 

tvould no t. iiire t wi th t heir opponen ts: soiiie gave reasoiis, arici soiiir did not 

ttxplaiii fullv. Safetv was obviouslv a concern in t~vo o f  six nirdiations çonducted 

with adults. Daniage to toignitv and a fear of çontributing to escalatioii of the 

çontliçt were li  kelv factors in the reniai ning 

I have obtaiiird consent froiii paniciparits in five o f  t hosr rncdiations to 

disçuss their cases i r i  a non-identihng sense for educational purposrs. 

CASE ONE: A niarried couple separated suddeiilv and iiiider tense çoiiditioris. 
The husband has had a brief fling with a feiiiale hitchhiker lasting about 
two weeks. The wife had no knowledge of tliis rvent. and the husband 
had no intention of leaving his wife. The hitchhiker gave birrh prenia- 
turelv to a three-pound infant. The husband realized. at this point.  that 
the iriothrr \vas addicted to cocaine. He left his wik to prepare for car- 
ing for the infant. and to live with the niother. The niamed couple need- 
ed to divide ordinarv household assets but coidd not nieet with each other 
due to Ievels of anger. The wife's l a~wer  recornrnrnded niediation. The 
husbarid's laiwer encouraged a long coun battle. When the husband 
called me to mediate divisions of assets. his legal bill was $11.000 and 
nothing had been accomplished. The wife wanted a resolution quicklv 
and without further contact with her husband. After three weeks of back 
and forth dialogue, assets were divided equallv. the house was sold. and 

1 .  According to the literature and Communitv justice Initiatives. the ideal mediation 
is conduc~ed with two mediators. One is used if a second is not available. 



both were satisfied with their assets-al1 without a single face-to-face nieet- 
ing. 

CASE TWO: Foster parents of a 16-vear-old bov request mediation because 
the bov's sweanng had escalated to the point where some wvords were 
aimed at the riiother. She found this disrespectful and threatening and 
saw two options: the swearing had to stop or the bov wodd  leave their 
home. The niother felt a face-to-face nieetiiig \vould onlv iiitensifv the 
bov's swearing and her anger. The parents met nie i r i  the drivewav where 
t1it.v prexiitrd t l i e i r  mxv. The latiier I d 1  diis i l ~ ü i ~ i i m  \VAS I I U ~  A> seri- 

ous as his wîfr suggested, but supporteci her position out o f  affection. 1 
niet with the bov in his bedrooni. He l a s  williiig to talk to nie about the 
conflict. but 'not to theni!' It came as quite a surprise to hini that the 
ri~other felt threatened bv 'oniv ivorcis.' The bov is 6'4"; the nwrn  is 5' 1 " 

and weighs about 100 pounds. He wondrred whv she felt threatened 
since he respects her so niwh. He said that when the niother isii't honir. 
the father swears right along with hiiii. so whv was it such a big deal? 
The Eact that the niothrr felt threatened l a s  of Geat conçern to hini. He 
didn't want to leave the fanlilv, certairilv iiot because of ttiis. He agreed 
to apologize to the nioni and niake sure she knew that he respecteci hrr. 
He also agxed not to tell her that her husband swears with hiiii when 
thev are alone. Whrn 1 left, thev were discussiiig under what conditions 
a swear word would be permitted (e.g.. accidentlv çuttiiig orie's toes off 
with the rtve or being hit bv a tmck). 

CASE THREE: A blind contractor. who hirrs transient labour. punchrd :i 

cenient worker in the face over nlonev. The amount of monciv. or that it 
is owed, was not in dispute. The labourer and the contractor did not 
want to nieet. No reason was given bv the worker. The labourer wan ted 
his monev and the contractor wanted the threat of lawsuit to disappear. 

not The contractor savs he didn't pav the man because an invoice wri 

subniitted. The worker said that he was promised cash on a certain dav 
and didn't get it, so he went to the contractor's home to cornplain. He 
admitted that he might have been drinking beforehand. He would drop 
the lawsuit if he got his monev in cash and some extra for 'e-xtreme bodilv 
harm' to his face. He wodd not submit an invoice. 1 suspect that the 
labourer cannot wrîte well enough to do this, so 1 offer to submit an in- 
voice for him. At first he agreed to this, then changed his rnind: an in- 



voice kvas not be submitted. The contractor agreed to have his accoun- 
tant niake out an invoice for the labourer and adds $200.00 for damage 
to the face. The worker accepted pavment. Neither nirt. 

CASE FOUR: A 2 1-vear-old Mohawk2 and a fornier girlfriend. of Spanish 
descent, had a babv when thev were teenagers. The father had not been 
reliable in his interest in the babv in the p s t  three vears, but now wishes 
to have rep iar  visitation with his daughter. The mother is 23 and is 
riianied to a Merinonite who has taken on the role of father. Thev want 
ilis husbanci to a h p t  the three-vear-old. Thcv arc willing to tradc cidop- 
tion for visitation with the stipulation that if the father proves to be unre- 
liable in his relationship wvith the girl, ttiat visitation will cease. The fa- 
ther and the husband are extrenielv threatened bv each other. The hus- 
band thoiight the father wanted to reiundle a relationship with his wife. 
The father thought the husband ivanted to prevent visitation. Because o f  
this perceived threat to his niamage, and because prior attenipts at nieet- 
ing face-to-face have failed, t hev want a non-face-to-face process. Neithrr 
side can afford lawwers. although caçh sidc has been notified o f  tlitiir 

rights and obligations bv legal coiinsel. So far. thcv have a q w d  to 20 
points, such as visitation frequencv, ctducation. special events. spiritual 
direction, a college fund, rveri tvpes of tovs. wvithout meeting. Oiilv one 
point, location of supervised visits. remairis in dispute. 

CASE FIVE: A familv froni South Africa nrttd mediation because the parents 
wish to separate but cannot agree on ethics (there are children), and logis- 
tics (resources are liniited). Both parents sav thev cannot do a facr-to- 
face meeting because thev can no longer speak to each other wvithout 
fighting. Thev fluctuate between separating and staving together in ex- 

2. 1 mention ethniçities in this çasc beçause thcv are relevant. Thc mother is of Spanish 
background and cornes from a matrilineal-tvpe familv. Shc was vcrv comfonablc wvith 
negoriating face-to-facc. The two men. one Mennonite and the other Mohawk. siniplv 
çould not considcr this method. This realitv left them feeling somewhat cowardlv; in 
facî. the discornfort was strong enough for &h to mention it to me privatel!. f i r e a  
confrontation in Mennonite and Mohawk cxltures is Jisçouragcd. even frowncci upon. 
Although nobodv had ever forbidden face-to-face problcrn solving, both felt reluçtançe 
intuitivelv. 1 mention their cultural backgrounds because i t is relevant in tcrms of their 
resistance to face-to-face mediation. Both were pleased to realize that there were 
underlving ~ultural reasons for thrir reluctance to be confrontational. 



trerni: conflict for the sake of the children. 1 ask also to represent their 
children's view in the mediation. Both parents are delighted. The chil- 
dren, a g s  5 ,  8, and 12. tell me that thev want their parents to separate 
now, and that thrv want to spend rqual tiiiie with each. Thrv al1 sav that 
thev do not want to go back to South 14frica. To protect the nreds of the 
middle child, the oldest and voungest deniand that the children stav to- 
gether in the home. Thev want their parents living with theni on an alter- 
nating and rqual basis. The parents dici not know their çhildren's posi- 
tion. The parents riow have a clear maridate froiii their childrm to find a 
wav to scparatc ivithout p d t .  Thc mcdiatioii is origüing ivi th proposais 
and couiiter-proposais wvritten bv the parents going back and forth. 

In rach case, subjeçts niade it vem çlrar that thev needed a prompt 

probleni-solvi ng niechanisni that did not rttquire t hein to m e t  wi th eaçh otl-ier. 

Eacli person i r i  eaçli case had been under considerable stress for sonie tinie and 

showed signs o f  exhaustion whrn talking abolit the confliçt. The fiither o f  the 

three-pound babv lived in such chaos ir i  those d;i s r hat he siiiiplv could not face 

his wife. His wife did riot w n t  to see hini  either. Aithough the bov wtio swars  

probablv could have done a face- to-face mediation. the iiiotlier w n t r d  a go- 

betwecin beçause she felt the bov no longer listened to her. 

Perceived threats betwen the father arid adoptive father of the 3-vear-«ld 

prevented a face- to-face mediation. The adoptive father said he couldn ' t t rust 

himself to be constructive if the other partv was present. The father had made 

several appointments with the other partv, but had never shown up. Al1 he said 

was, "1 just couldn't" (see footnote two). With the faniilv from South Africa. 

the conflict had escalated to the point where nobodv was listening. Conse- 

quentlv, thev were unable to recognize their children's position. and their sup- 



port. Although the parents might have done well in a face-to-face niediation. 

their perception tvas that thev could not negotiate that ivav. 

Threat of violence prevented the blind coiitractor froni meeting with the 

cenient tvorker. The blind nian has 5%) vision in one eve--that is d l .  His fear 

\as that the worker niight \varit to  retaliate bv punchiiig hini in the hiçe, p s i -  

blv elirninaring that 5%) vision. The blirid contrxtor couid not take t h a ~  çharicr. 

Although the wvorker showed no sign of writirig phvsiçal retaliation. rieither 

wvarited to iiieet each ot hrr again. 

With unexpectcid consensus. niv inforiiiants in t lie Five-Dnv Prograni said 

that fear of violence and the potential use of coiicealrd Lveapoiis are problenis in 

their perception o f  iiiediation. In closeci custodv. nianv - .  vouths were oldrr. less 

cieiiioristrative of fttar as a cause of  resist;irice. I asked their ;idvice on ~vhere t h a r  

thought thrre was a need for riiediation for kids in tlieir age group. The over- 

wheln~ing response !vas that rnediatiori is rieedrd inside the institution t o  ini- 

prove dailv liftt. When 1 asked what kind o f  conflict resolution thev though t  

actuallv wvorked, one bov said he heard circles work wcll. Another tiiought that 

circles wvere onlv for native vouth. The followving section provides insight into 

native approaches to vouth justice. 

Aboriginal perspectives on youth justice 

In this section, 1 relv heavilv on Rupert Ross and his exploration of aboriginal 

justice. Ross is a Canadian Assistant Crown Attoniev who has spent vears ex- 



ploring Canadian native knowledge, justice, and language. In 1992, Rupert Ross 

!vas invited bv the director of the Aboriginal Justice Directorate. a newlv fomied 

branch of lustice Canada, to e.xplore aborigirial notions of healing with the in- 

tention of expressing those concepts to Western justice professionals across 

Cariada (Ross 1906). Ross spent three vears in diffrrent aboriginal çoniniunities 

where he listened and learned about native justice and healing: 

Probablv one of the niost serious gaps in the svsteiii is the differeiit 
of wrongdoing and how to best tAat it. In the noii- 

Indiari çoiiiniunitv, coniniitting a crinie seenis to iiittan that the 
individual is a b d  prrsoii and therefore niiist be punis hed.. . .The 
Indian comniurii ties view a wrongdoi ng as ~i I I I  i.shdicii?iozir ~vlr idi II#-  

quinl.s tc.ridling or ( i ~ l  il11it.s.s wliidz r~~quir~~.s lrntliiv. (Ross 19965) 

Ross attributes this eqianation to il justice proposal preparrd in 1 989 bv 

the Sandv Lake First Nation, a rcrnote Oji bwv-Cree çoniniuni tv in nortliwest- 

ern Ontario. Ross wi t e s  that. initiallv. he had heard niuch about justice-as- 

healing, but still had doubts on how deep-rooted this ripproach was in native 

çoniniunities ( 1 !FM: 1 3 ) .  Ross fouiid that teaching and healing are coriizrstones 

of traditional Aboriginal t hought. 

Ross doesn't mean that traditional respoiises to dangerous individuals are 

gnerous in everv case: banishnient to the wildemess is, in his view. a viable and 

regrettable option ( 1996: 14). Ross also doesn't mean that traditional responses 

cannot contain elernents of pain; some teaching is indeed painful and sonie 

healing is more difficult than hiding out in jail ( 1996: 14). Sonie Aboriginal 

communities focus on punishment and propose sentences that are often more 





tion for whv the Ojibwav chose the Crane as the pre-eniinent svmbol of leader- 

ship, 

... when the Crane calls, al1 listen. h the Crane calls infrequentlv 
and conimands attention, so ought a leader exercise his prerogative 
rarelv ... A leader. having no other source of authoritv except for 
his force of character and persuasion, did not jeopardi& his tenu- 
ous authoritv ... as a speaker, he did not iittrr his o~vn sentin~ents. 
but those of his people. (Johnstoii 1 9846 1 ) 

Ojibwav leaders are considered "echo-iiiakers" of thsir coriiniunitv (John- 

ston 1 9 8 4 0  1 ) and do not inipose their rwn victwvs. This nieans that concepts o f  

rigid procedures deterniined bv leaders who entirelv control proçess are alien to 

nienibers of this coniniuiii tv. Native views o f  peacrriiaking at t he individual lwel 

constitute an iniportant pan o f  this thesis. 

Their approach t o  vouth justice that iiiçorporates thzse and ot her cultural 

values is iniportant in uriderstmding how a new nirdiation iiiodel çan assist 

t hose froni aborigi na1 coininuni ties, as tvell as those froni sub-cul tures such as 

voung offenders, discuss aspects of their identitv and behaviour without the 

disconi fort of a conipeti t ive face-to-face dialogue forniat . 

New Zealand Family Group Conferencing: The Maori approach 

In 1989, the govemnient of New Zealand took a radical step with the passage of 

the Chiitlrr~i, Youig Prrsorl.~ m l  t k i r  Frmiilicv ALT. A new process \vas created that 

extended to a11 voung offenders, a g s  fourteen to sixteen, who were charged with 

cnminal offenses other than the most serious. or purelv indictable ones. The 

condition was that the voung offenders had to take responsibilitv for 



their crime. Although Faniilv Group Conferencing is based on the trachings of 

indigenous Maori, their approach to dealing wi th voung criminals was extended 

to al1 voung offenders regardless of cultural background (Ross 1996: 19-20). 

This thesis suggests that the Maori approach to vouth justice a n  be 

adapted to the niediation contest in three w v s :  first. bv creating a context that 

is saîr and acceptable t o  the voung otknder.  the vouth is providcd with the 

opportunitv to addrrss iheir behaviour. Secroridlv. . bv . providing a situation in 

whiçh the victiiii and vourig offerider can discuss the conîlict, both parties cari 

iiiake an attenipt to sav what needs to be said. For eraniple. eleriierits of cause 

and rffiict. esplanation arid forgiveriess can be disciissed without cocrrcion. Third- 

IV,  if the Maori approach to  vouth justicc is adapted to the niediatioii process. 

the chances of resoliition and restitutiori are greater. therebv enhancing the lives 

o f  both. Four rlrnients o f  pre-Europeari Maori socirtv irispired the çreatiori o f  

the Faniilv Group Coriferencing approach: 

First . the rrnphasis was ori rttactiirig consensus and involvi ng the 
whole coniniunitv; second, the desired outconie was reconciliatioii 
and a settlement acceptable to ail parties. rather than the isolation 
and punishrnent o f  the offender; thirdlv, the concrni was not to 
apponion blarne but to examine the \vider reasons for the wvrong ...; 
and fourthlv, there was less concern with whether or not there has 
actually beén a breach of the law and more concern with the resto- 
ration of harmonv. (Olsen, Maxwell. and Morris in MacEIrea 
1 W4:36 )  

The proces involves bnnging together the Young offender, the familv, 

supporters, the victim and their familv and supporters to discuss the event that 



is connecting them in a negative and disruptive manner. The purpose is not 

single-niinded. For exaniple, the purpose is not to determine guilt or innocence, 

right or wong,  or entitlenient to daniages. One purpose is to bring the vouiig 

offender's 'personal coiiiniunitv' together, regardless of urban or rural setting, to 

design a 'sentence' tliat responds properlv to the crime (Ross 1996:W). The 

detault built into the proçess is the iniplcnientation ot a ludge's sentence in a 

court environnient i f  the Faniilv Conferencing coniniunitv structure Eiils t o  

reach an agreenieri t . 

hnottier purpose is to help those associateci with the conflict sec partici- 

pants as coniplex, iiianv-sided and whole prsons--not iust offenders and victinis. 

Aiiot her is to give voung offenders a paphic deiiioiistrai ion o f  t hz degree t o  

which t heir actions touch o t  h m .  bot  h posi t ivelv and riegativelv. and to show 

theiii that iiothirig thev do is without consrqurinces for others (Ross 1996:20). 

Another purpose is to show both victinis and offenders and their personai 

coiiiiiiuni ties that thev have the nisdoni and potver to propose changes in iheir 

relationships that are positive and progressive. Within this Maori-based justice 

svsteni. carefullv chosen facilitators are not supposed to coritrol or direct resolu- 

tion; their role is to help the parties achieve their own consensus (Ross I996:20- 

2 1 ) .  The purpose is to understand what went wrong, whv the event occurred. 

and how to implement healing and forgiveness. Punishment is not a factor in the 

proceedings. 



This sanie purpose could be transferred to the mediation process for 

voung offenders in Canada in two wavs. First, the standard niediation niodel, 

which is rarelv used bv - .  voung offenders. could stress the objectives of Maori 

vouth justice. M premise is that the objectives could be the priniarv goals o f  a 

non-confrontational niediation mode1 designed to accornniodate the priniarv 

vrars of the Familv Conferttnçing Progani. 80 percent of cases rrached a consen- 

siis. New Zealand's Principal Yout h Court lutige, hlichael 1. A. Browi rrsponds: 

The priniarv objectives of a criminal justice ststeni iiiust include 
healing the breach of s(x5a.i harnionv. of social rela tionship. put tirig 
right the w o n g  and making reparation, instead o f  concentrating on 
piiriishnient. The abilitv of the victiiri to have input at the faniilv 
pol ip  conference is, or ought to be. one o f  the niost significant 
virtues of the voiith justice procedures. On the basis of our esperi- 
ence to date, ive c m  expec-t to be aniazed at the p e r o s i t v  of spirit 
o f  iilanv victims and (tu the suqirisr o f  iiiariv professionals partici- 
pating) the absence o f  retributive deniaricis and vindiçtiveiiess. 
(Brown in MacElrae 1994:36) 

The New Zealand experiment with in~plenienting coniponents of Maori justice 

into both native and non-native contexts in both rural and iirban settings in- 

spired neigh bouring Australia to  consider those initiatives. The Following sec- 

tion describes the Australian adaptation of the Maori rnodel. 

Australia adopts the Maori model of youth justice 

Familv Group Conferencing, as a pilot project, is also being directed in the Aus- 

tralian communitv of Wagga Wagga (Ross 19962 1-22). Two Australian crimi- 



nologists, John Braithwaite and S tephen Mugford, no ticed that the process 

Çollowed in Faniilv Conferencing tended to prevent stigniatizing or degrading 

attacks upon the personhood of the offender. Great care \vas taken to address 

riegative aspects o f  the act itself, but not the offender as a person. Instead, of- 

fenders were shown that people in the conirnunitv valued and respecred theni, 

d r s t j i t r  t k i r  ivroii~doiiig (Braihwaitt. a d  hluglimi in Rosh 195)0:2 1 j. 

Braithwaite aiid Mupford's observations of victini response to this process 

is refleçted in coninients niade bv New Zealaiid's Justice Brown. In W a g a  

hragga. a staridard question to  the victiiii is: "What do vou want out of this 

nierting here todav?" The resporises are in siiar-p çontrast t o  cries for "niore 

punishnirn t" heard on the steps o f  niore coiiverit ionai çoiirts. 0ffert.d cnipower- 

nient victinis coninionlv - .  sav that thev do not want the offender punished; thev 

do iiot want vengemce; thev wint  the voung offender to learn froni his iiiistake 

and get his life i r i  order ( Brai t h m i  te and Mugford in Ross 1 9962 1 ). Verv often 

thev . sav . thev w n t  coiiipensation for their loss. Even tirre. howwer. it is surpris- 

ing how often victinis waive just claiiiis for conipensatioii out of consideration 

for the need for an indigent teenager to be unencumbered in riiaking a fresh stan 

(Brown in Ross 1996:22-23). 

In an unprecedented development of the original Maori model, police 

officers are able to  become Familv Group Conferencing coordinators. As a resuit 

of adapting the Maori niodel to the general population the number of children 



admitted to the equivalent of vouth custodv facilities in New Zealand dropped 

froni 2.7 12 in 1988 to 923 in l99W (Ross 199623). As a furthrr result, half 

of al1 voung offender custodv Çacilities in New Zealand have bern closed (Ross 

1 996:23). The nuniber o f  prosecuted cases against voung people. ages 1 7. 1 8. 

and 19. has dropped 27 percent over the five vears the prograni has operated 

( i 987 to 1 9 W  j. Iucige MacEirea iiitrrpret~ ttirtsr figures t o  riicaii riiat tiir rirw 

Youth Coun is produciiig vourig ~ d u l t s  less likelv t o  be proseçuied in adult 

courts ( MacElrea 199453). 

Ross feels that the rate enjoved first bv the New Zealanci iiioJt.1 and then 

bv the Austr:tlian experinient is unprecedrnted in the western world. In fact. he 

feels that the Western world's general determination t o  "get toiigher" instead 

seenis to be iiitwirig furt her awav froni the goal o f  creating respeçtful aiid peace- 

lu1 voung adul ts. 

In Canada, reprrsentatives of the Nislinawbe-Aski Nation coniniunities o f  

Northwvestern Ontario have niet wvitli Faniilv Group Conferencirig coordiriators- 

trainrrs frorii New Zealand. Representatives o f  an Aboriginal çhild-are agencv iri 

northem Manitoba have traveled to New Zealand to discuss the progrmi wvith 

facilitators and Justice MacElrea. In September of 1995. Judge MacElrea, among 

others. attended a conference in Manitoba to share their experiences. 

The Navajo lustice and Harmony Ceremony: Peacemaking 

The peacemaker's role is related to rnediation in nianv wavs. Navajo iirrrit'atuiii, or 



elders use their wisdom to counsel arid provide pudance: thev encourage parties 

to talk about their problenis. not niake decisions for others. Thev help plan 

decisioris through guidance but thev do not niake the decision (Ross 199626). 

Thrrci are iniponant ciifferences: while niediators are trainrd to çonsider the final 

agreenient as a private and priniarv goal, the peacemaker is required to be active 

The paceniaker is an investigator. a teaçhrr, and a ypidr. The p r i i i i a ~  

resp(msibi1itv of a peaceniaker is to help each person coiiir to understarid that 

iife is relatioriship, cirid that a healthv l i k  requires constant effort to provicir as 

iiiuch riourishnieiit AS possible to werv relîtioriship that crigages die persoii 

(Ross 1 W6:V7) .  Another cornparison o f  English or  Western nirdiation and 

Navajo peaceniaking is offered bv Diane LeRzsche: 

Peacrniaking is generallv not as çoncemcd with distributive justice 
or "rough and wild justice" (revenge. pui~islinient, control. deter- 
in in in^ who is right) as it is with "sacred justice." Sacred justice is 
that wvav of  handling disa~~eeiiients t.hat helps mend relationships 
and provides solutions. I t  deals wvith the underlving causes of the 
disagreement ... Sacred justice is found when the iniportance of 
restoring understanding and balance to relationships has bern ac- 
knowlcdged. A peacernaking process tends to be viewed as a "p id -  
ing process." a relationship-healing joumev to assist people in re- 
turning to harmony (LeResche 1 !l<)3:32 1 -j22).  

As in other Aboriginal contexts and justice svstenis, the niediation and peace- 

niaking process is less agreement dnven and more relationship nurturing. 

The Navajos of the Navajo Nation in Anzona, New Mexico and Utah are 



reviving their traditional methods of justice to preserve their own wavs and 

overconie a hundred vears of imposed adjudication (Bluehouse and Zion 

1993327). The Navajo Nation has had its own niethods of justice for centuries. 

wtiich indicates that the culture was not contliçt-free or entirelv haniionious 

prior to European influence. 

the sanie. The terni 'peaceniaking' is iiot 

pletelv neutral intrrniediarv who lraves 

ptwriiakiiig are relaiecl. bu1 iiot quile 

quite niediation, in the srnse of a corn- 

the proçess whollv in the hands of the 

parties (Bluehouse and Zion 1993335). Although peaceniakiiig sounds like a 

gassroots o r  hik-label for justice-niaking, the Navajo Nation Code of Judicial 

Conduct ( 199 1 ) reçognizes the role and addresses ethicil standards for peace- 

iiiakrrs. stating that thev niav bri relateci to the parties bv blood or bv clan. 

barring objection (Bluehoiae and Zion 1 993:334). The tribal court wvas previ- 

ouslv centred priniarilv o n  Western justice values, including adversariai processes 

and punishment. 

The use of those values caused problenis as two observers. Philnier Blue- 

house and lanies Zion, have illustrated. Bluehouse. himself Navajo. is the coordi- 

nator of the recentlv formed Navajo Peacemaker Court, and Zion is a solicitor to 

the Courts of the Navajo Nation and iniegrated bv mamage into a Navajo fam- 

ilv (Ross 1996:25). Navajo culture approaches justice processes with different 

values and procedures from those of mainstream societv. Thev are still coping 



with a centurv of imposed law-law that niakes individual acts criminal and 

subject to punishment, rather than ernphasizing restoration of hamionv with 

others and the comiiiunitv (Bluehouse and Zion 1993:327; Ross 1996:X). 

Bluehouse and Zion suinniarize the reason for the creation o f  the Navajo 

Pacemaker court bv the Navajo Nation ludicial Conference in 1982: 

Tlik uiiique iiiçtliod OS c.o~irt-aiiiiz.~rd 'iiirdia~iuii' a i d  'arbi irahi i . '  
uses Navajo values and institutions in local çoriinicini ties. Todav. 
it struglestto ovrrconie the effects of adjudication and laws ini- 
posed bv the U.S. govemnient. The alien Navajo Court of Indian 
Offenses ( 1892-1959) and the Bureau of lndian Aff:~irs Law and 
Order Code ... made Navajos judge ceah othttr. tising power and 
force for control. That arrangenient is repugnant t o  Navajo nior- 
als. (Bluehouse and Zion 1 C)C)'3:328) 

The Navajo Peacemaker Court 

The Navajo Peacemaker Court. a svsteni of court-aniiexed riiitdiation and arbi- 

tration. is one of the priiuarv instruniciits of revivd or "going baçk to the future." 

However. tradi t ional Navajo "niediation" and "arbitration" are diffitren t froni 

general Western niethods, and the çouns of the Navajo Nation want t o  avoid 

new inipositions of non-Indian methods (Bluehouse and Zion 1993327). The 

Pcaceiiiaker Court is a modem vehicle for expressing elernen t s of Navajo justice. 

The following section \vil1 examine the substance and coniponeiits of Navajo 

justice. 

Navajo courts are leaders arnong the 1 70 or more American Tribal courts: 

thev preserve Navajo cultural values to an unusual exterit and activelv use con- 



temporarv traditional law (ancient law in a modem setting). That persistence, 

the product of l a n p g e ,  religion, and traditions. niotivattts conscious judicial 

initiatives. Their approach reflects custonis, usages. and traditions o f  the Navaio 

people and rheir svsteni of justice represent Navaio values in action (Bluehouse 

and Zion 1993328). To the Navajo, and al1 indigenous cultures researched for 

this thesis, justiçe is a verb. 

Just as in other indigeerious mntexts. Nwajo justice has diffèrent goals aiid 

iriethods which are riiore successful than iniposed o r  iniported niodrls (Bliie- 

house arid Zion 1 WU:3%8) .  Nthough thrre has beeri corisidrrabie eiithusiasiii 

for alternat ive dispute resolution niethods. the Navaio Nation has beeii çautious 

(Bluehouse arid Zion 1993323). 

The Leopard-Skin Chief and the Nuer 

Finding references to  niediation in older rthriographies. speçificallv those in 

which the role of niediator was a reco~mized institut ion ei t her inside or externai 

to official jurisprudence, has vielded few results. Mv sriarch suggested that con- 

flict btttween individuals was usuallv handled zither bv clan elders or legal pro- 

cess. An older source that is wonh inciuding, dong with conteniporarv exani- 

ples. is E. E. Evans-Pritchard's The Nuer ( 1940). 

During his time among the Nuer. Evans-Pritchard coiiciuded that this 

group did not have a legal svstem. This was priniarilv due to the absence of 

tribunals and courts, and because there w a s  no established procedure in which a 



person could sue for damages. outside force or threat of force (Evans-Pritchard 

1982: 1 62).3 In the absence of what Evans-Pritchard calls legal fomi, he writes 

at length about the role of the Leopard-Skin Chief as niediator. The case is a 

hvpothetical event based on the theft of a cow: 

The chief p e s  first, with several elders o f  his village. to the plaiii- 
tiffs hotiiestrad, where he is gven beer to drink. Later thev go. 
with a deputariori fro~ii die plaiiitifi's villagr. tu ~ h r  ~ l e k ~ d ; t ~  IL'\ 

village. aiid here also the chef iiiav be presented with sonie beer or 
a gmt. The chief is considered to be neutral and a certain sançtitv 
attaches to his person ... The visiting eldrrs sit with rlders o f  the 
defendaiit's village and the chief in one of the bvres and talk about 
the niatter in dispute. The ormer of the aiiinial gives his view and 
the iiian who has stoien it attenipts to iustifv his action. Theri the 
chief, and anvbodv else who wishes to do so, expresses an opinion 
on the question .... (Evans-Pritchard 1982: 163) 

Evans-Pritchard daborates on  the role o f  the Leopard-Skin Chief as well as 

desçribing the origin o f  the proçess. Although the Leopard-Skiii Chief plavs a 

pivotal role in the final decision, it is the responsibilitv of ciisputants to contrib- 

ute to the procrss and provide the basis of the decision: 

I t  was clear from the wav in which niv inforniants described the 
whole procedure that theihief gave his-final decision as an opinion 
couched in persuasive language and not as a judgnient delivered 
with authoritv. Moreover. whllst the sacredness of the chef and 
the influence of the elders c a m  weight, the verdict is onlv acceptttd 

3. The Nuer was first published in 1940 with thirteen printings. 1 usc thc 1982 
cdition. Evans-Pritchard's studv of the Nuer was undertaken at the rcquest of the 
Governrnent of the ~ n ~ l o - ~ g v ~ ; i a n  Sudan. Evans-Pritchard's study was an ovcrvicw of 
the Nuer culture and stresses that his descriptions of and procedural data on the role of  
the Leopard-Skin Chief as mediator are furnished rntirelv - bv - informants. This is because 
during his vear living among the Nuer. he did not wi tness anv negotiations in whiçh the 
Leoprd-SI& Chief ac~ed as mrdiator. 



because both parties agree to it. No discussion c m  be held unless 
both parties want the dispute settled and are prepared to compro- 
mise and subniit to arbitration, the chief s role being that of niedia- 
tor between persons who wish other people to get theiii out of a 
difficultv which mav lead to violence. The nian aqainst whoni the 
decision is pronounced niav give wvav to honour the elders and the 
chief where he would riot give wvav directlv and without their inter- 
vention. for htt does not lose prestige bv accrpting their verdict. 
(Evans-Pritchard 1982: 164) 

personallv witness such a niediation everit. His inforniariis suggest that this 

process tvas useci on rare occasions ( 1 982: 1 62.  1 61). As Evans-Pritchard er- 

plores the process behirid tliis tqJe of decision-niaking, the event takes on fur- 

ther characteristics o f  niediation: 

For a dispute t o  be settlrd in this wvav not onlv is it necessaw that 
both parties should want the niatter amiçablv settled. but i t  is also 
necessarv that thev should themselves reach agreement duririg the 
discussion. No one can conipel either partv to accept a decision. 
and, irideed, a decisiori u n n o t  be reached iinless there is unanini- 
itv. since the elders are o f  both parties t o  the dispute. Thev go o n  
talking, therefore, til l  everv one has had his sav aiid a consensus 
has beeri reached. (Evans-Pritchard 19132: 164) 

This description, and other passages bv Evans-Pritchard, oiitline the basic 

premise behind the core tenets of niediation. The five important elements in a 

settlenient of this kind bv direct negotiation through a chie! seeni t o  bel ( 1 ) the 

desire of the disputants to settle their dispute, (2)  the sanctitv of the chiefs 

person and his traditional role of mediator. ( 3 )  full and free discussion leading to 

a high measure of agreement between al1 present. (4) the feeling that a man can 

giw wav to the chief and elders without loss of dignitv where he would not have 



given wav to his opponent, and (5)  recognition bv the losing partv of the justice 

of the other side's case (Evans-Pritchard 1982: 164). 

l'lie characteristics outlined bv Evans- Pritchard are siniilar to the kev 

features of niodem niediation (sec Cliapter One). One of the niain differences is 

that in Western culture. the niediator is an adult who is alniost alwavs a strariger 

to borh parries, wiio iias traiiied as a riiediaror. but has iio other persuasive or 

official status. Aniong the Nuer, the Leopard-Skiii Chief. krrrrm- rrt l w i .  has a sa- 

cred association wit h the earth (rrii trr ) whiç h gives hiiii certain ri tuai powvers i II 

relation to it,  iricluding the power to bless or ciirse. 

Aniong the Nuer, this tvpe of  bargaining is riot enterrd irito lighth aiid 

constitutes a tvpr of lepil process. Participants are likelv to complv with deci- 

sions because thev have participa ted i r i  nepiatioiis and because at least twvo 

lineages are attaçhed to tliose decisions, even if thev are riot plivsicallv presrnt at 

or contributors to the process. Aniong the Nuer. the niediator is not a strariger. 

as he or she is in Western contexts. The niediator as straiiger. rather than ftiniil- 

iar elder or leader or sonie other trusted adult, niav be a factor in resistance, o r  

iack of resistance, in applving mediation to coniniunities vihere there are no 

st rangers. 

Within this context, the Leopard-Skin Chief has extraordinarv powver at 

his disposal that he doesn't use. Disputants would. no doubt. be avare of the 

nature and extent of his power. Authoritv behind a neutral, vet powerful media- 



tor is a factor in both parties' efforts to reach agreement. This pressure is coiii- 

parable t o  those in Western societv feeling the pressure e w  rted bv al temat ives 

to a negotiated agreement, ~vhich in nianv cases wodd  be accelerated conflict. 

violence, coun  action, legal fees, and considerable stress. At this tinie aniorig the 

Nuer, the alternatives ~vould also include accelerated conflict, violence. consider- 

ilVeS t0  ;i cible stress. and the w a t h  of a chirf w t h  exceptional power. Altrrnci 

iiego tiatrd agrernient niav be the most effective irifluence in parties reaching an 

uridrirstandiiig or agreeiiien t . 

Ruth Benedict 's research among the Japanese 

In another more revealing anthropological studv o f  negotiatioii teshiiiqurs wvas 

conducted bv Ruth Benedict beginriing in 19-14 when she !vas assigned to  studv 

lapanese culture bv the Aniericm governnient ( 1 9543) .  Her inteii tion was to  

studv the ttvenrdav . . attitudes of ordinarv lapariese people. The aspect of her 

research that is relevant to  this thesis is the concept o f  gi17-~ which is the dutv t o  

keep one's reputation unspotted (Benedict 1954: 145). 

4. These explmations corne from thc schcmatic table of lapancsc obligations and their 
reçiprocals included bv Ruth Bcnedict in hcr cthnographv ( 195.1: 1 16). Gin Thcsc debts 
are rcgarded as having to bc rcpaid with mathematical cquivalcncc to thc favor rcccivcd 
and thcre are tirne limits. There arc twvo dcfinitions. one pcrtaining to the rclationship 
between the individual and rhe wvorld, and the other pertaining to the self. The term o f  
importance hert: is Gin-tu-urir's-~iume. which is one's dutv to 'clear' one's rcputation of 
insult or imputation of failure, Le., the dutv of feuding or vendetta. (N.B. This evening 
of scores is not reckonrd as agression.) Gin' also includes one's dutv to admit no 
(professional) failure or ignorance. Nso inçluded is one's dut! to ful fiil the lapanesc 
proprieties or custom, cg.. observing al1 respect behavior, not living abovc one's station 
in life, curbing al1 displavs of emotion on inappropriate occasions. etc. (Benedic~ 
1954: 1 16). 



Benedict refers to a series of virtues which, to the Japanese at the time of 

her rtssearch, have a sufficient unitv because these are the duties which are not 

repavmeiits on benefits received; thev are 'outside the circle of '011" (Benedict 

The terni 'ON' includes those acts whiçh keep one's rep ta t ion  bright 111th- 

out reiérençe to a specific previous indebtedness to anothrr person. "Tiiev [ori] 

inçlude therefore riiaintaining al1 the iiiiscellaneous e tiquette requiremrnts o f  

'proper station.' showing stoicisni in p i r i  and defeiiding one's reptat ion in 

profession or craft" (Brnrdiçt 1954: 1-15). Beiiediçt notes that the trridencv for 

Western lanppges to separate the t ~ v o  (oit  i i r i r l ~ $ i )  iiito citegories as oppositr as 

pptitude and rrvenge does iiot iniprrss the Japaiiese ( I 9.54: 146): 

The japanese do not separate the two iiito contexts o f  agression 
and non-aggression ... [to hini] agg~ession onlv bepjris outside 'the 
circle of Sri'; so long as one is niairitaining ~71-i and çlearing one's 
nanie o f  slurs. one is not p i l t v  of aggressiori. One is wening scores 
. . . A good nian must trv to set t he  w r l d  back into balance again. 
(Benedict 1954: 146) 

Benedicï explains thai in Japanese culture, the virtue o f  wipirig out staiiis 

5. 'On' are obligations that are passivclv incurrcd. One 'reccivcs an i d :  one 'wcars an 
w . '  i.e., on are obligations from the point of view of the passive rrcipient. 1Matcd 
terms, 

I(cl on On receivrd from thc Empcror. 
Oyri orr 011  reccivcd from parents. 
nirshi no on On rcceivcci from one's lord. 
Shi rio on On receivcd from one's teachcr. 

011 recrived in al1 contacts in the course of one's lik. Note: al1 thrsc pcrsons 
from whom one receives on beçomes one's on kirt,  'ùn man' (Bent'ciict 
1954: 1 16). 



on one's honour transcends anv notion of material profit (Benedict 1954: 146). 

"One was virtuous in proportion as one offered up to 'honor' one's possessions, 

one's familv, and one's own life. This is a part of its verv definition and is the 

basis of the claini that this culture alwavs puts fonvarci that it is a 'spiritual' val- 

ue" (Benedict 1954: 146- 147). Benedict sugests that this core value of a con- 

conipetitive and capitalistic values of  other nations ( 1 951: 147). 

Athough the following coiiiiiierits ;ire descriptive of Japanese culture at 

the tiiiie that  Ruth Benedict did hetr firldwork, coiicems over loss of ciignitv 

descri bed in the followiviiig passage ccould also illustrate the position of voung 

offenders and ot her niarginalized people in tl-ieir stnigle in situations deenied 

bevorid their cori t rol, 

This sensi t ivit v is especiallv çorispiçuous in situations whtre orir 
person has lost out to another [Beriedict's rtxaiiiples: rniplovnierit 
opponunities or çonipet itive exanis]. The loser 'wears a shamr' for 
such failures, and. though this shanie is in sonie cases a stroiig in- 
centive t o  p a t e r  efforts, in nimv others i t  is a dangerous depres- 
sant.' He loses confidence and becoines nittlancholv or mg- or 
both. His efforts are stymied value. (Benedict 1 954: i 53). 

6. Benedict mentions Japanese psvchological tests that showed the positive 
impact of a conipeti tive social environmen t on Western children. W hen the sarne 
test was conducted on Japanese children, the tests showed the opposite results. 
Young nien and adults performance deteriorated with cornpetition. Subjects who 
had made good progress, reduced their mistakes and gained speed when working 
done b e g n  to make mistakes and were far slower when a competitor was 
introduced (Benedict 1954: 153). No information about how the studies were 
conducted, for whom, and under what conditions was included within Benedict's 
text. 



Benedict suggests that etiquette of al1 kinds is organized to prevent 10~s- 

of-dignitv situations which niav cal1 into question one's @ri to one's face 

( 1 954: 1 56). Benedict's research indicates that lapanese avoid occasions in whicli 

failure iuight cause lack of dignitv (Benrdict 1054: 157). 

1 n his article. Victim-Offrnder Media tion: Lessons frorii the Jamnesr 

Ex~m-wnçe, ]ohri 0. Haiev ( I995 j wrîtes that in eniphasizing offerider correctiori 

;ind restoration to the çoiiiniunitv. law enforcenient riuthorities in lapan have 

leamed tliat rnçouraging confession, reriiorse, viçtiiii coiiipensation. and viçtirii 

pardon is essentiai to correctiiig sociallv deviant brhavior (Halrv 1 W 5 : X l ) .  

Halev argues t hat k a t  tires inherent iri the Japarirse iiiodel are transferable t o  

both North Anierican and Europrtaii institutioiial coritexts ( Halev 1 905:235 1. 

Halev statrs that rio industrial deniocracv has beeii as successfiil as Japaii i r i  

dealing with crime. With the lo.~vcst crime rates in al1 niaior çategories. Japan is 

deiiionstrablv the iiiost effective industrial st ate in preventirig crime ( Halev 

1 C)95:Z36). 

Most foreign observers a t tri bute lapan's relative deart h of major cririie t o  

a varietv of cultural, economic, and institutional factors, such as social cohesion, 

ethnic homogeneitv, brnilv stabilitv, respect for authoritv, a steadv rise in living 

standards (Halev 1995236). What appears to be leniencv in Japanese jurispm- 

dence is a svstem where cultural coniyonents are used to complement legal pro- 

cess and provide alternatives to incarceration. Police are estirnated not to report 



up to 40% of al1 apprehended offenders (Shikita l982:W). To justifv such le- 

riiencv, lapanese law enforcement officiais niust be satisfied that the process of  

self-correction and çoiiiniunitv çontrol has begyn. The offender's acknowlctdg- 

ment of guilt, expression of reniorse, and willingiiess to coriipensate victiiiis are 

not srifficient: 

l'he faniilv and the coniniunitv niust also çoriir ionvard and açcept 
responsibility to erisure thnt ;teps ni11 be taken to prevent future 
riiisconduct and to provide sonie nieans of çontrol. Even this is riot 
as deterniinative, however. as thtt victini's response. The viçtirn's 
rxpwifforgiverirss is considered essential to the social reiritegra- 
tion o f  the offender ( Foot 1 VU:349) .  I t has becoriie standard praç- 
tiçe in japan for offenders, cwuallv throiigh t liird parties. to offrir t O 

conipensate victinis in retum for a fornial lettrr t o  the policc. the 
prosecutors. or the judge, in which the Mçtini  states that he or slie 
has been adequatelv coniperisated and has pardonrd thtt offender 
.... (Haley 1'395:Mb) 

As viçtinis beçome essential paniçipaiits in the process, out o f  the rieces- 

sitv for restitution to theni and their expressed pardon, thev have less to fear. 

and conipensated in the process, thev tend t o  support the discretionan, powers 

t hat nukr officiai resturative nieasures kasible ( Halev 1 995:211-242). 

In cases where direct negotiation between the wrongdoer aiid the injured 

partv is difficult or inappropriate. third-partv intervention or assistance is an 

equallv normal response ( Halev 1 99 5:243). There are no victini-offender media- 

tion programs in lapan. No niediator training agencies exist. Mediation is a 

normal aspect of dailv life. Those in positions of authoritv or influence are ex- 

pected to act as go-betweens or intermediaries in the settlernent of disputes 



(Halev l995:243). The restorative mode1 and dl i 

quite naturallv withiri the Japanese cultural and 

1995:243). 1 found nothing in niv research that 

s essential elements thus fit 

institutional rnatrix (Halev 

suggested that go-betweens 

require the offender and victini to face each other dunng the negotiations. 

The Ojibway and Mi'kmaq 'forgiveness' verb tense 

Borh Ojibwav aiid hLi'kiiiaq cuiiures Ii;ivt. a verb iriiw h a [  ih  ~ptxificallv di.- 

signed to sav. "this event has bern concluded to the satisfaction of d l "  (Ross 

19%: 188). Ross explains that in English it is called the 'Forgiveness Tense' be- 

cause it allow people to speak about 'crinies' for the the lessons thev coiitain. 

while at the saiiic tinie niaking it c1e:tr that the victiiiis have bren appeased aiid 

healed, and the 'crirriirials' restored to full honours in the  conirnrinitv, ;ind that 

the event 'put behind' the coriiriiuiiitv (Ross 1996: 1 HX- 189). 

One aspect of addressing criminal behaviour that  is contained witliiri aii 

othenvise good person is that httding, for al1 concerneci. is a priniaw feature of 

the process. Within the aboriginal coritext, it is understood that people niust 

heal theniselves. When the healing tums its focus o n  the relationships betweeri 

people, onlv the parties to those relationships cari Iieal them (Ross 1996: 189). 

To aboriginal people, justice processes tha t d« not reçognize those reali tics and 

make those demands of people are seen as both superficiai and niisleading (Ross 

1996: 189). 

Cross-cultural approaches to communicating about justice issues and 



vouth are helpful for manv reasons. Thev help show that there are alternatives 

to the assumption that there is onlv one wav to deal with crime: for exaniple, 

perhaps the  easiest \vav is to teiiiporarilv isolate a vouth froni his familv and 

conirnunitv in the hope that segegation will teach thrin soiiiething positive. 

Aboriginal approaches focus on  cause and effect but without the negativitv and 

iiuiiiilialiuii o l  blaiiiiiig. Wi~liiii al1 ~Iiç iil>proiiili~.z c i i s i u ~ d  in tliis \t.itioii. the 

vouth is seen as a vvtiole persori and not as a bad vouth who has offended the 

state. These approaches put a face and a fan~ilv on boih the victiiii and the 

offender that is constructive and serves to encourage expianation and compas- 

sion. Traditionai iustice does not perniir the offeiider to pciçtice avoidançe strat- 

egi es. 

For the purpose of niediation. these spproaçhes are flexible in ternis o f  

process and location. Ratlier than placing boundaries around the incident and 

discussing mat ters pertaining t o  that rvent onlv. aboriginal justice looks at the 

entire context. inçluding the  historv o f  participants as it relates t o  the situation 

that followed. Thev look at context as a priniarv consideratiori and as the piace 

where fixing the child or vouth begins. This is not possible if the person is seeii 

as an isolated bad person. 

Just as aboriginal peacernaking processes and circles work aiongside the 

legai svstem, 1 sugest that non-face-to-face mediation instituted to work along- 

side standard mediation as a regular choice. Location of talks can be flexible in 



order to accommodate the comfort and convenience of participants. Subject 

matter c m  be detrmiined bv participants without the constraints of boundaries 

placed upon talks bv niediators who are concenied about efficiencv. 

Aboriginal justice doesn't put thesr kind of constraints on conversation 

between viçtinis and offenders. Instead, the whole person aiid their historv is 

iniportant in the process. This priontv cari be taken into the riirdiation procrss 

where identitv. historv, p s t  and future relatioiiships can be ciiscussed. Cur- 

rentlv. riiediators collect irifoniiatioii froiii eaçh side to ietrriiiine the agenda 

and do their best to keep evervone o n  track. I t  is the tlexibilitv o f  aboriginal 

svsteiiis, as tvell as a r e  taken with identitv, that tvill erihance iiit'diation. 

Verv few voung offeiiders engage in iiiediatiori. It is hard for thrni to 

explain the historv of their conduct on ~ h e  t h  trv and in proper sequençe. The 

friiiurc o f  iiiediatioii is a failure to realize the logic of  voung offenders. 



Conclusion 

Support for an alternative mediation mode1 

Within niediarion, the production and escliange of knowledge, and the potential 

for resolution is controlled, selected, organized, and rctdistnbutsd according to a 

nuniber of widelv accepted and finiilv adhered to procedures. 

A iiiediation process that is riot flexible eriough to acconiniodate voung 

offenders acts to subjugatr the voung offenders' knowledge and esperience o f  the 

coiitlict. A process that is not open to the needs of tliose who are devalueci in the 

arbitran, 'rating svstem' of their culture is a closed svsteiii. Ir i  suçh a svsteiii tliere 

:ire too  nianv rules for who gets to niake thrir kiiowledge kriowvii and how that 

kiiowledge is presented. 

Foucault believes t hat re-eniergence of  '1owr:inking' kiiowledgtts. these 

unqualified. even directlv disqualified kriowledges. is iniportant ( 1 980: X 2). Mv 

fieldwork su,qest s that t hese kriowledges exist, are valuable. and niost iiiiportant. 

are available. 

lust as Foucault does nat separate philosophv froni historv. niv voung . 

infomiants do not separate p s t  danger from future danger. Thev nieasure their 

safetv froni the middle point. Thev view the world froin vithiii an identitv that 

is alreadv a tvpe of c i m e  scene; most oung offenders have not been well cared 

for bv competent aduits in stable families; 

Reconstructing identitv after the trauma of victimization is an 
extraordinarilv difficult process. The difficultv of this process is 



intensified for children because their sense of self is still developing. 
The difficultv of this process is also intensified when the sense of self, 
and the cultural integritv of that self. have been svstematidlv eroded 
and disparagd. ( ~ i v e l l ~ ~ e m  1997: 1 19) 

With the exception of actual mediation cases descnbed. I believe that al1 

riiv inforniants have been eymed to the niechanisnis of violeiice. either as receivttrs, 

providers, or observers. Thev m n o t  i p o r e  the poteritial for violerice. Mediators 

should not ignore their çoncem. 

Mv fieldwork indicates that vourig offenders closelv equatr  power wï t h  

violence; thev view theniselves on the reçeiving end. which riieans that when a 

situation is noc Earniliar. vouth view thetiiselves as without power. Suggesting ttiat 

voung offenders, especiallv the ounger ones. enter an urihn~iliar phvsical arid social 

environnierit that thev perceive as dangerous and puts the111 in a powrless positioii. 

provides theni with another opporturiitv to hi1 at sorriething iniponant. 

Oriçe vouiig offenders are withdrawn froin their shared social context aiid 

placed into a foreign context in which thev are asked to coniiiiuniiate 114th agents 

froni different positions in the social space. their svsteiils of'niutuallv recognizable 

references disintrgrate (Schrver. unpublished manuscript 1999). What voung 

offenders have to sav is burird inside these complications and perceptions of potential 

damage to the self. Non-face-to-face mediation is a wav for them safelv to explain 

what happened and whv. 

Foucault presses for 'a return of knowledge' (Foucault 1980:8 1 ), and a re- 

surrection of subjugated knowledges ( l98O:8 1-82). In a sense. he argues for the 



same goals as niediation: going back to the event and exchanging knowledge about 

that tirne so that each conies awav with niore information, and ideallv, a view of 

resolution. If voung offenders have oiilv one choice of process and choose not to 

participate, then thrir knowledge and their con tnbution is lost. 

Just as the European justice svstem has failed in the p s t  to recognize the 

culturallv different iogc of First Nations people i Siveii-Fem 1 Y W D ) ,  tl ir iiiediatiuii 

process hüs failed to consider what voung offenders need to be included. Wit hout 

a political context insistent upon a voice for the dis-rnipowered, the social conte-t 

needed to break and krep on breaking the silence w n ' t  be thrre (Sivell-Fem 

1997: 133). 

Mv tieldwork indicates that what voung offenders have t o  sav  bout their 

uimes is inip~rtant. Their statements. niade to nie in süfe and faiiiiliar environnients. 

indicate that thev are. and continue to be, coriçenied about ihose events and are 

capable o f  making insightful. retlexive. and constructive statenients. Often their 

choices were çoniplicated. logical, honourable. and protectivc. even though thev 

resulted in charges. 

Mv irifonnants were clearlv vew concemed about a cotitext in which their 

safetv was not parantçed. When the ounger bovs showed me where the 'other' 

could conceal srna11 weapons. m impression is that the w r e  considering mv safetv 

dongside their own: their concem for me and mv safe MW filtered through concems 

for potential damage against their own bodies. The bovs in the Five-Da 



took considerable care to niake sure 1 understood this and that I got the message 

right. repeating this infomiation to me, eve-to-cive. 

Mediation works well for manv people if thev conie from similar backgrounds 

and if their conifort levels with a coiiipetitive. face-to-face bargaining stratrgv are 

also siniilar. It rvorks well for people who are conifortable wvith their abilitv to speak 

cieariv ilrider durtthcl, arid for tliose t v h  arc i iot  Scarful i,C ~i i t i i r  d e t v .  

Mediatioris actuallv perfomird with adults provide a siniilar stow: safetv 

w s  a priniarv concern i II nvo o f  fivr cises. 1 n cases rtiere violence w s  not a croriwm. 

the historv of the çonflict and the historv of participantspreventd rach side fr'roni 

listeriirig to each other. The irifoniiation 1 passeci frorii side to side was siniilar. 

but the niediator-as-niessenger r a s ,  in the end. the iriost efficient w ~ v  of listrnirig 

m d  riegotiating. The foster bov had stopped listening to the parents and did not 

know the niother felt threatened and disrespected. In that case, the parents assumed 

that the iiiediator ~vould conduct talks separatelv so  that the çontlict tvould not 

be rxaggerated. 

With the South African faniilv, the parents have lived in conflict si) long 

that their communication took no other form, vet thev had to negotiate praçtiçal 

niatters. Both assinied a non-face-to-face niodel was the defaul t. When 1 sugested 

the face-to-face stvle of mediation, thev were unnerved bv the suggestion. Thev 

said thev contacted me because thev ~vanted to stop face-to-face discussions. 

In the case where an adoption is pending, two voung nien simplv find each 



other threatening, although both sav that thev are not çoncemed about violence. 

Thev are ages 2 and 23. Both are unable, so far. to articulate the logic behind 

their fearfulness; thev just know that it is there. Although the mather of the child 

is conifortablr with standard niediation, this is not possible for the father and 

husband. Both sav they just cannot cxplain it more than that. One of these men 

is Menrionitr; the other is Mohawk. Botii conirt frorii c~ilturrs t h  h u i i  

confrontation. h a discipline. rnediation disregards thcse çoncerns. 

Mv fieldwork supports iiiv contention t hat causes o f  resis tance. paniçularlv 

with voung offenders but also with aciults. iiiust be addressed bv process. The w v  

in whiçh this can be acconiplished is bv providing a çhoice in the fonri o f  an  

alternative adaptive iiiediation process. Froiii niv rsperience with other riiediators. 

instructors. and Froni articles publislied in crediblr publicatioiis. niv p e s s  is tliat 

mediators traditionallv conie froni niiddle-class backgrounds. 1 t niav be possible 

that rejectiori o f  rnv niodel bv niediators tiiav be n result of not uriderstandingwhat 

it is like to be preoçcupied with safetv. 

The voung offender who doesn't know how niediatiori works. wtiat the 

framework is, or if the process will make their world worse or better, will be reluctant 

to take a chance. Taking part in a process conducted bv a stranger where the outcome 

is also unknown, and the enemv is present. logicallv results in rejrction of such a 

process. This results in subjugating the knowledge(s) of both camps. 

Whether or not rnediation, in its present form, compromises anvone's safetv, 



the perception for voung offenders is that it does. That is the place where niediation, 

as a discipline and a coiuniunication suategv, niust begin to change. Mrdiation, 

st resurt, r~iust and niediators, even those who agree to shuttle diplon~acv as a 1.1 

consider offenng to work back and forth between the voung offender and the 'other.' 

Sonie niediators. at least. need either to specidize in a proçess thar addresses concems 

rspressed bv . riiv . iriforriiaiitb, o r  i i k r  a ciioiw o l i iu~ i i ç~ i~ i c  processt.3. b l a k i ~ ~ g  w c h  

choices available needs to be done  vith ho ut niaking it look as though the non-face-to- 

face is a back-door. cowardlv approaçh to taking responsi bili tv for crimes. 

What iiiatters niost is that vourig offmdcrs have iii~portaiit things to sav. 

but thev carinot be said in the sophistiçated, experienced lariguage o f  t hose 

;iccustonied to p v e r  and suçcess. Their statenients calinot reach ot  her people unless 

rhe social environnient is conifortable. Just as it takrs a patient ex to listeri to thosc 

struggling with English through another lanjpage base, listening to the subliniinal 

niessages of voung offenders takes extra t h e .  For exatiiple. when "A" and 1 were 

visiting together recentlv. and discussing the anistic nierits o f  the World Wrestling 

Federation. he said, I gzius.s 1 ioultipvr the g u y  .. r ~ i y  - lint ( b d l  ~ * L I / I ) .  1 asked who he was 

referring to, and he responded, the kid he beat up. That assault occurred when 

"A" was 12; he is now 15. That incident is still not resolved for ihis bov. 1 offered 

to go to the bov's house and taik to the familv on his behalf (1 have niade this offer 

before), but "A" said he doesn't know if the kid still lives there and, besides, he 

doesn't want me to  get into trouble with the court (no  contact order). 



Undemeath the manv . lavers - of protection manufactured bv - .  voung offenders 

to protect a developing and daniaged identitv, there is often a person who wants 

to niake a series of statemrnts that are positive. both about the eveiit and about 

the self. I believe that riianv of the statenierits rriade bv . niv . infmmants to me in 

the short tinie 1 did fieldwork with theni niight have been meaningful to the victirn 

'id h e i r  l h i l i e h .  

This tvpe of retlexive çoiiiniunication cari onlv happeri if the vourig offender 

has unconipliçated and unconiproniising accrss to a riiediation proçess that 

;iccuniniociates their concems. Lick of iiiotivatioii is iiot the reasoii voung offenders 

cio riot engage in niediation: 1 leanid h m  niv infomiants that if safetv is not addressd 

bv proçess. thev have nothing to  sav. 

The potential for self-healing and two-way forgiveness 

Mv prenuse is that constructive statenients. self-healing and two-wav forgivencss 

cari ~KCW betwen voung offenders and others if distractions are rrd~icrtl bv nitdihng 

the rnediation process. If  causes of resistance are not onlv corisidered relevant. but 

addressed through process. then more voung offetiders could fuifill the mandate 

o f  the Young Offenders Act bv addressing their \\~ongd:doing and niaking the attenipt 

to resolve the conflict to the satishc$on of both sides. Mv non-face-to-face niediation 

mode1 is a pencemaking process which pem~its  a concept, such as the 'forgiveriess' 

verb tense found in Ojibwav and Mi'kniaq approaches to justice. to becorne a realitv 

for reluctant adults and disadvantaged voung people. 



One of the greatest advantages of niv proposed mode! is that it couid begn, 

or take place entirelv, while the voiith is incarcerated. Waiting for incarceration 

to end before the rnediation process begins would not be required. This tvas suggested 

to nie bv Ralph Cotter (personal comniuniçation). a probation oficer in Waterloo 

, s a niotivator Region. He speculated that boredorii and tinie to retlect ofteri acts 'i 

i'or voung offeriders. 

Within nidation. there are niles for ivho gets i o  niake their knowledge kiiown. 

If the niles are ch:uigd u) that cmother niediatioii conteut is available. h e n  iixqiidized 

and fearful people $vil1 have more çhoices about how t o  enter into dialoppe with 

others. Mv non-confrontation niediation niodel addresses the spirit of the Yourig 

Offenders ACT. causes o f  resistancr. A h .  ciippitv, and the vourig offender's obligation 

to consider the position of the victini and explain their btthaviour as best thrv u n .  

When safe and open dialogue is possible. the potential for forgiveness. of the self 

and o f  the 'other,' beconies more realistic. 

Aborigirial justice teaches us that children and vouth teach adults what is 

wong and what iieeds to be changd, not through linguistic cornpetence. but through 

their behaviour. Mv infomiants tell me that if thev have choice of procçss in a 

safe place, thev tvivill 'do peacemaking.' 
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