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ABSTRACT 

This thesis examines the historical evolution of air law in Kenya, its content and 

current challenges. Part One is a historical introduction designed to provide a brief 

background howledge and information necessary for a proper understanding of the geo- 

political and socio-economic foundation of air law in Kenya. It focusses on colonkation 

process of East Afnca with particular reference to Kenya. 

Part Two discusses the character and content of British air law and regulations 

exported to Kenya respecting aviation and atternpts to analyse at the juridical basis of 

these regulations, Orders in Council and sub-delegated legislation. Effects on transition 

to independence on these laws is also examined in this part. 

Part Three identifies and analyses the major pst-independence developments in 

air law and the present regulatory system. Kenya's practice with regard to international 

aviation treaties is also briefly discussed. 

The final part is an incursive sumrnary of the preceding parts and possibte 

conclusions drawn therefrom. Here, we aiso proffer some suggestions we think might be 

useful to Kenya's overall regulatory system. 



Cette these examine l'evolution historique du droit akrien du Kenya, de son 

contenu et de ses défis actuels. 

La première partie est une introduction historique qui a pour but de donner une 

breve connaissance des éléments du droit akrien kenyan et des informations nécessaires 

pour une bonne compréhension de ses fondements géopolitiques et socio-économiques. 

Elle se penche aussi sur le processus de colonisation en Afrique de t'Est en se dférant 

paniculi&rement au Kenya. 

La seconde partie expose le contenu et les caract&istiques du droit aérien 

britannique et de ses r&gles exportées au Kenya. Elle essaie de même d'analyser la base 

juridique de ces r&glernents, décrets-lois et autres r*gles subalternes. Les effets sur ces 

lois de la transition vers l'indépendance sont aussi examines dans cette partie. 

La troisième partie identifie et analyse les principaux développements qui ont suivi 

l'inddpendance en ce qui a trait au droit aérien et a son systkme actuel.. La pratique au 

Kenya touchant les conventions internationales sur l'aviation est aussi brikvement traitée. 

La derniere partie est un résume des parties pr&édentes ainsi que les conclusions 

possibles tirées de celles-ci. Nous proposons de plus quelques suggestions que nous 

pensons utiles pour l'ensemble du systhme législatif kenyan. 



iii 

The credit for suggesting the subject of this dissertation goes to Professor Dr. 

Michel Milde. Director of the Institute of Air and Space Law, to whom 1 am greatly 

indebted for the challenge and encouragement he gave me to venture to a subject that has 

not hitheno been explored. 

This dissertation was prepared under the supervision of Dr. Milde and 1 owe a 

great debt of gratitude to him for the personal interest he took in me throughout my 

sojoum in McGill University and his remarkable intellectual gewrosity in giving me the 

full benefit of his vast experience in the field of civil aviation. This made working under 

this supervision a most rewarding and unforgetable experience . His guidance and 

friendship has gone well beyond the dictates of academic obligations. 

1 am also immensely indebted to the Govermnent of Kenya whose generous 

scholarship enabled me to pursue my studies in McGill. Particularly 1 wish to express 

my deepest appreciation and admiration to Major General N . L. Leshan. Commander, 

Kenya Air Force whose support and confidence has cataipulted me this far in my career. 

This work could not have k e n  accomplished without the priceless support and 

CO-operation of various individuals to whom 1 reach out with lots of gratitude: Samuel 

W. Githaiga - Representative of Kenya on the Council of the International Civil Aviation 

Oqanization - Montreal; Ginette Van Leynseele - Coordinator, Graduate Programmes 

in Law. McGill; Ahmed Nassir - iaculty of Law, Nairobi University; Maria D'Arnica - 

Institute of Air and Space Law; Colonel McYator - Defense Attache, Kenya Embassy. 



iv 

Washington, D.C; and, Melissa Knock - Institute of Air and Space Law "who did the 

donkey work for me". 

Finally, 1 must perforce express my appreciation to my friends and family for 

their support and encouragement. To Belle and Isah, I love you more for your patience 

and devotion. 1 knew I could count on you. 

ULTIMATELY THE ETERNAL PRAISE IS TO THE ALMIGHTY. 

The views and opinions expressed in this work are done in a smctîy personal 

capacity and do not necessarily depict the opinions of the Department of Defence or the 

Government of Kenya. 



LIST OF ABBREVIATIONS 

AC 

AFCAC 

AFRAA 

knL 

BEAC 

BOAC 

BYIL . 

CAP 

Cmnd. 

EAAC 

EAATA 

EAC 

EACAB 

EACSO 

EAHC 

EEC 

HMSO 

IATA 

ICA 

ICA0 

Appeal Cases 

African Civil Aviation Commission 

Afiican Airlines Association 

Arnerican Journai of International Law 

British European Airways Corporation 

British Overseas Ainvays Corporation 

British Yearbook of International Law 

Chapter 

Cornmand Papers 

East Afncan Airways Corporation 

East Afncan Air Transport Authority 

East Afncan Community 

East Afncan Civil Aviation Board 

East African Comrnon Services Organisation 

East African High Commission 

European Economic Community 

Her Majesty's Stationery Office 

Intemational Air Transport Association 

Inter-Camer Agreement 

International Civil Aviation Organization 



KB Kings Beach 

LN Legal Notice 

OAU Organization of African Unity 

SI Statutory Instrument 

SR&O Statutory Rules and Orders 

UN United Nations 

UNGA Res. United Nations General Assembly Resolution 

UNTS United Nations Treaty Series 

WMO World Meteorlogical Organization 



CHAPTER ONE; EiISTORICAL SETTING . . . . . . . . . . . ' . . . . . . . . . . 4 

1.1 Generai . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 

1.2 The Penetration of the Hinterland - The New 

Mobility Created by the Ugandan Railway . . . . . . . . . . . . . . . . . . . 6 

1.2.1 The Proclamstion of the East African Protectorate . . . . . , . . . 7 

Kenya komes a Britisù Colony: Political and 

Constitutional DeveIopments . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 

The Evolution of the East African Community: 

Historical Antecedents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -12 

1.4.1 Impact on Aeronautics in East Africa . . . . . . . . . . . . . . . . . . 18 

1.4.2 The East African Common Semices Organisation (EASCO) . . . 18 

1.4.3 The East African Community Tnsty . . . . . . . . . . . . . . . . . .22 

Suxnmary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24 

CHAITER TWO; AVIATION LAW AND HISTORY IN 

BRITISH EAST AFRICA . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -25 

2.1 General , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -25 

2.1.1 Constlhitiod Rocesses of Enacting 

Aviation Legislations in the Colonies . . . . . . . . . . . . . . . . . -27  

2.1.2 Inherited Law: United Kingdom Statutes . . . . . . . . . . . . . - 37  



viii 

. . . . . . . . . . . . . . . . . . . . . . .  2.1.3 ReeeptionofEnglkh AirLaw 41 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  2.1.3.1 Generol 41 

. . . . . . . . . . .  2.1.3.2 Legisïation . Rocess and Content 44 

. . . . . . . . . . . . . . . . . . . .  2.1.3.3 F'rom 1931 Onwsirds 50 

THE TRANSITIONAL PERIOD: 1960 ONINARDS . . - 6 8  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3.1 Generril Obsematiom 68 

. . . . . . . . . . . . . . . . . . . .  3.2 State Succesdon: Its ECfects on Aviation 76 

3.2.1 Strains wi thh  the O v e d  East Afdcan 

Community Framework and Factors Leading to the 

. . . . . . . . . . . . .  CoUapw of the Cooperative Aviation System 87 

3.3 Present Leghiative Machinery for Dealhg 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  witb Aviation Problems -95 

. . . . . . . . . . . . . . . . . . .  UR; GENEKfU CONCLUSION 112 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4.1 Conclusion 112 

. . . . . . . . . . . . . . .  4.2 General O The International Legal Framework 112 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4.3 AColonialLegacy 116 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  APPENDIX 141 132 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  BIBLIOGRAPHY 135 



To my country 

und those who live to defend it. 



Goedhuis, one of the rmowned jwists in the field of civil aviation, has stated that 

law serves to ccmtrd the methods of satisfying the needs of mankind. Thetefore we must 

begin by lscataiaing what these needs are in the iePlm of aviation.' 

In the rrPlm of civil aviation, as in my other sector, the singuiar need in Kenya 

today is economic development. The Economic Commission for Africa deciares: 

... the major pioblem of the present e n  is econornic development. It 
encompasses almost alî sectors of the society. A jurist, as a member of 
this society in transition, cannot a o r d  to be a mere observer. He must 
ais0 malce some positive contribution towards the cornmon action of 
elimination of povertyO2 

Undoubtedly, because of the nature of the problems of development, professionals 

from other discipiines rather than law WU be more difectly involved. But the lawyer still 

has something to offer, especespecially in the areas of law and policy as they influence the 

socio-economic and political development of his society. 

As we trace the profile of aviation jurisprudence in this work, we observe that law 

and policy may represent two different concepts. Law, taken separately in the title of Uiis 

thesis, is an abstract or coiiective terrn for the body of rules operative in the aviation 

activity cornpliance with which is secured through an accepteci or ~ecognized machinery 

consisting of arbitral tribunals, national courts, the ICA0 Council, the UN Secwity 

Council and the International Court of Justice. Policy on the other hand, as employed in 

' D. Goedhuis, Air Lmv in the Making, 1938. 

UN DOC. EICN. 14/1W28 (1963) para. 7. 
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the body of the text, is an absüact or collective term for the dehite courses or plans of 

action, selected h m  arnong alternatives and in the light of given conditions, to guide and 

detennine present and funire aviation decisions and operations in Kenya. 

Fwthermore, laws and policies, as used in the main text of the thesis, are 

concrete d e s ,  regulations, decisions and declatations. Some rules of law may contain 

some policy element, and some policy regulations and decisions may have some legal 

element, thereby making the joint usage of the two concepts in the work inevitable. 

In outlining the cumnt challenges to air law in Kenya, it has been necessary to 

refer to the 'socio-political' climate in the East African region especially h m  the dawn 

of colonization. This thesis would be superficial if it did not also make the point that 

political stability and rectitude are essential for development. 

The significance of this thesis may be seen h m  the angle that legal scholarship 

has had great influence on law and policy maken in other aviation regions. In those 

regions, either legal writing has stimulated the decision makers into action, or they have 

in many cases given expression to the tendencies that had developed doctrinally. That 

kind of influence is yet to be felt in Kenya. 1 am nevertheless, optimistic. The famous 

author, Wiü Durant, has written: "We are al1 imperfat teachers, but we may be forgiven 

if we have advanced the matter a little and have done our best. We announce the 

prologue and retire; after us, better players WU It would be pretentious for this 

thesis to lay claims to any spectacular novelties in ait law that do not exist in any of the 

existing literature on the subject. It only attempts to order the socio-economic, political 

Wü1 Durant, Srory of PhUosophy (in the introduction). 
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and legal f'acts and to makc a amection bctwecn them rather than 1ea-g them to drift 

at large. In so doing, the author is mindful not to make it a fact-cataloguhg ex& lest 

the work becornes founded on the mirs of supaIiciality and hence of linle value. A 

signifiant feature of the thesis is its change of emphasis cm certain issues. 



Lying across the equator on the Eastern seaboad of Africa, the Republic of 

Kenya is bounded on the north by the Sudan and Ethiopia on the south by Tanzania and 

on the west by Uganda and Lake Victoria. The temtory has a total area of 582,646 

square küometres and an estimated population of 25 million in 1994 with a projected 

growth of 2.8 per cent per annum. 

Penetraton of East Afnca by foreign nationals î b t  began with Arab slave traders 

from Arabia and Persia who had settled on the coast long before any Europeans came 

to East Afnca. When the Portuguese arrived in the 16th century on theû way to East 

Indies, they found the Arabs f h l y  entrenched there. The Portuguese built a foMed 

installation on the Kenyan cuast narned Fort Jesus, which soon brought them into conflict 

with the Arab Moslems at the cuast. In the ensuing stniggle however, the Portuguese 

were ejected and had to withdraw southwards to the area of pnsent-day Mozambique, 

thus leaving the Eastern seaboard of Afica to the undisputed supremacy of the Arabs.' 

' For a detailed account of the contemporaq history of Kenya, s e :  Reginald Coupland, Earf 
Afnca and its invaders from the Eariiest limes to the Deah of Seyyid Said (Oxford: Oxford 
University Press, 1938); Reginaid Coupland, nit @fororion of E u t  Afnco 1856-1 890 (London, 
Toronto, 1939); Gerald Portal, ïhe British Mission to U g d a  in 1893 (London, 1894); Charles 
Elliot, Zhe East Afncu Protectorûte (London, 1905); W .  McG. Ross, Kenya f iom Within 
(London, 1927); N.F. Hill, Pemnent Woy (Nairobi, 1949); L.S.B. Leakey, Mau Mau and the 
Kikuyu (London, 1952). 



5 

Bntain first appearcd on îhe scene in East Afnca in the 19th œntury in the coune 

of the abolition of the siave trade. In 1822, she obtained the consent of Iman Seyyid 

Said, the Arab potentate of the East Afkican Cœst, to search Arab ships for slaves. 

Contact was not made by any Europeans with the interior until1848, when two Gennan 

nationais, Johanne Ludwig Krapf and Johannes Rebmann, evangelists for the Chuich 

Missionary Society, penetrated and explored the hinterland. 

By the middle of the 19th caitury, the strategic importance of East Africa as a 

staging p s t  on the sea route to India had becorne apparent to the British hdia Stem 

Navigation Company, which had, under its chairman Sir William Mackinnon; established 

in 1872, regular steamship seNices between East Africa, England and India. In 1877, 

Sir William Machnon obtained from the Sultan Barghash a concession to administer the 

temtories of the Sultan and manage its customs ports. 

A German explorer, Dr. Kat1 Peters, had been active in East Afnca and by 1885 

had cuncluded treaties of protection with some local chiefs in the area. In order to p-t 

the interests of the Sultan of Zanzibar, the British Govemment was induced by the action 

of the German Govemment to join with Germany and France to define, in 1886, the 

temtorial claims of the Sultan of Zanzibd 

Bntain and Gennany also agreed between themselves that apart h m  the coastal 

strip of ten miles over which exercise jurisdiction. The two powers would exercise joint 

influence in the territory between Rivers Ruvuma (Tanzatiia) and Tana (Kenya). By a 

The territoriai ciaims of the Sultan were contained in a letter cited by Sir Ke~eth  Roberts 
Wray, Conrmonwedtrh ond Colonial Law (New York, Praeger, 1966) at 757. 
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subsequent agreement, this temtory was apportioned between Britain and Gennany so 

that Britain took the area 'North of a line nianing h m  the mouth of the Umba River, 

opposite Pémba.Island and skirting North of Mount Kilimanjaro to a point where the 

1'5' Latitude cuts the Eastern Shan of Lalue Victoria. The German sphere was south of 

that line. "6 

Responsibility for the administration of the British sphere of influence was 

assumed by a Bntish Company. Sir William Mackinnon's Bntish East Africa Association 

reluctantly took over this responsibility. On April 18, 1888 the Association was 

incorpqrated by Royal Charter as the Imperia1 Bntish East E c a  Company WEA Co.) 

1.2 - , d  - 'ï71e Ne w Mobwv C-ted bv the wUmda" 

Rnnrrnv 

Actively engaged in the quest for mexation of colonies on behalf of the Imperial 

German Govemment, Dr. Kat1 Peters had attempted to extend Geman Authority to 

Buganda where Bntish and French Missionaries had beai active h m  1877. This Gennan 

action infuriated the British Govemment. It was expected that the imperial British East 

Afnca Company would take adequate m a u r e s  to neutraüze German designs in the area. 

This, however, the Company was unable to do, given that it did not possess the matMa1 

resources to engage in that type of diplomatic activity. Although a protectorate was 

declared over Buganda in 1894, it dawned on the British Govemment that in order to: 

* Encyclopeadiu BritMnica, vol. 13 (1961) Edition at 341. 



(a) maintain a wntinuous presenœ in the hinterland; 

(b) sawe the head waters of the Nile; and 

(c) hilfil international obligations with regard to the suppression of the slave 

trade assurned at the Brussels Confemce in 1889-90, 

a railway should be constnicted to link Mombasa on the Eastern Coast to Lake Victoria 

in the West hinterland. Work on the ailway, which was carried out by Indian coolies 

imported into East Afiica for this purpose, was commenced in December 1895 and 

reached Kisumu (then hown as Pori Florence) on LaLe Victoria in December 1901. 

1.2.1 The Roclamation of the East African Protectorate 

A Cornmittee headed by Sir Gerald Portal which was commissioned to feport on 

the East Afican tenitories had, in 1894, recommended, inter alia, that the Charter 

granted to the Imperia1 British East Africa Company should be revoked and that 

reasonable compensation be paid to by the British Govemment to the Company for the 

loss of its Charter. The Cornmittee also recommended that the British Govemment should 

assume direct responsibiiity for the administration of the territory. These 

recommendations were accepted and adopted. On July 1, 1895, the East Africa 

Protectorate was proclaimed at Mombasa with Sir Arthur Harding as the first 

Commissioner . 
For the first ten yean of the proclamation of the Protectorate, the administration 

was engaged in pacification of the hinterland as risings and revolts by the native 



8 

populations became rampant. The Chief causes of these mol& were the series of ol<las 

in Council issued between 1901 and lm7 which gave to Eu- immigrants h m  

England, attractive land gmnts and concessions on rich agricultural lands in the 

hinterlands then made aaxssible by the railway. The native populations felt restless at 

the pfessure of the new wave of immigrants who were progressively dispossessing them 

of their commudy held agricultural lands and dnving them ta the bamn edges in small 

holdings in "rese~es'. Furthmore, uniike in Nigeria or Ghana, the native populations 

in Kenya did not have any recognisable indigenous entrenched political organisations 

which would have facilitated the introduction of the indirect rule systern of govemment. 

In the 18th Century, Britain had learnt the colonial lesson in the American 

colonies, that a policy of taxation without representation might lead to fiction between 

a settler element and the mother country. As the native population in Kenya were poor 

and wuld therefore not be taxed to pay for the railway or other expenses incidental to 

the developmeat of the hinterland, the burden of taxation to pay for the railway fell 

squarely on the shoulders of the European settlers. Therefore, in order to involve 

European settlers in the administration of the country, an Executive Council composed 

of European bers was appohted in 1905 to advise the Govemor Sir Percy Giroud. 

' L.S.B. Leakey, op. cit. 
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In 1907, a nominated legislative cuuncil was constituted to provide rnachinery for 

administration and law-maling in the territory. 

When the Fht  World War bmke out in 1914, most of the Eumpean farmers 

offered their seNices to fight in the East African ampaign over the German Colony of 

Tanzanyïka. This resuited in a financial set back for the economy of Kenya. AAet the 

war, efforts to indue European immigrants to Kenya did not meet with much success. 

Therefore, in June 1920, His Majesty's Govemment promulgated an ûrder in 

Council annexing the East Afiican Protectorate to His Majesty's dominion under the 

narne of the Colony of K e n ~ a . ~  

From this time onwards, European settlers were granted elected representation in 

the legislative Council. By the end of World War II, Aficans were for the fist time 

nominated to the Legislative Council, thus making Kenya the first ~ a k  Afncan temtory 

with an African in the Legislative Council. In 1948, the East Afiican High Commission 

was set up to adrninister certain services of mutual benefit to Kenya, Uganda and 

Tan~inyilra.~ The outbreak of Mau Mau rebellion accelerated Afncan advancement to 

an elected majority government. In June 1963, Britain granted Kenya international self- 

government (Madoraka) and on 12 December of the sarne year, it achieved independence 

(Jamhuri) and became a republic within the Commonwealth with the first Prime Minister 

designared as the President and Head of State. 

Kenya (Annexation) Order in Council, 1920; S.R.O. 1920 No. 2342, S.R.O. and S.I. Rev. 
n, 673. 

See infia, cbap. 3. 
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Bntain, France, Gamany and Portugal were the @ci@ @cipan& in the 

scramble to annex Afnca into sphem of influence. Because their claims conflicted, a 

conference was wnvened in Balin in 1884-1885 whaeby an orderly partitioning of 

Afnca was arraaged. Agreements and treaties w a e  subsequently signed carving out 

Africa into colonies. That colonization p m e ~  was integrai in the early evolution of air 

law in Kenya is impliQt in the fhct îhaî the metrapolitan state exaciscd sovereignty over 

the Kenyan air space. This is because Article 2 of the Chicago Con~ention~~ considered 

temtory of a state to include territories under its suzerainty, protection or mandate. 

Accordingly , colonized Afncan territories were genedy considered as cabotage zones 

in the bilateral air agreements concluded by Europe d u ~ g  wlonization. l1 Secondly, as 

will be seen in subsequent parts of this thesis, the general aviation law and policy 

operative in any part of Afnca was essentially a replia of that obtaining in the 

metropoiitan country administering the periicular tmitory. Writers have aptiy rernarked 

that everywhere in the anglo-phonic A-, English law "provides the midual law of 

the territoryu .12 Because there is a general cast of English legal culture colouring the 

Kenyan legal system, it is easy h m  remarks as general as these to conclude that the 

aviation in Kenya is basically English law. Ckims typically made about English law by 

its apologists are that politically, English law is said to embody fundamental democratic 

'O Conwntion on Intemational Civil Aviananon, 7 December 1944, 15 U.N.T.S. 295; ICA0 
Doc. 730016 [hereinafter Chicago C o n ~ e ~ o n ] .  

l' For example, Britain granted cabotage rights to SAS (1952) between Nairobi - London on 
the Londonapenhagen-Johannesburg route. 

" Professor E. Allot, Essays in Africm taw (London: Butterworths, 1960) at 25. 
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rights; method010gkally, the anamon law is said to expnss a pragmatic temper that 

permits it to accommodate changing circumstances and place. How these acclaimed 

characteristics hdd tnie for Kenya will k PssesPed at the wnclusion of the thesis. 

British interests in the tenitory that bocamc Kenya &te h m  a treaty that the 

British govemment enterd into with the Sultan of Zanzibar in 1875. The treaty, 

however, did not conœm Kenya. The treaty concenied Zanzibar and the ten-de coastal 

strip of what later became part of Kenya. It is that treaty that gave rise to the British 

claim of influence over the hinterland to the ZanPbar pmtectorate during the Berlin 

Conferpnce of 18844885. In 1888 a royal charter was granted to the Imperia1 British 

East Afnca Company13 to deve1op and adrninister the hinterland to then British 

Protectorate of Zanzibar. The Company, however, lost its authority over what is now 

Kenya in 1895, when the British government proclaimed an "East African Protectorate" . 

The protectorate was loosely adrninistered first fkom Zanzibar and eventuaiiy h m  

Nairobi. There was no govemment properly so-called; the Comrnissioner who 

administered the protectorate had vague and undefined authority over a large area. 

By the East Afncan &der in Council 1897, the British govemment took over the 

administration of the region h m  the IBEA Co. and under Articles 51 and 52 themf, 

Her Majesty the Queen of England delegated legislative and executive powers to the 

Commissioner and dowed the Queen's regulations to apply to native courts. Full 

jurisdiction was, however, conferred on the protectorate authonty by the East African 

" Hereinafter referred to as IBEA Co. 



Order in Council 1902, sections 12(1) and 15(1) empowering the Commissioner to make 

ordinanas for the p*ice, order and g d  governana of all people in the protectorate. 

nie Kenya (Annexation) Order in Council 1920 declared the Kenyan territory, 

other than the ten-mile masta1 dominion of the Sultan of Zanzibar, to k a British colony. 

This Order was made at the same time as the Kenya (Rotectorate) M e r  in Council of 

the same year which nlated exclusively to the ten-mile coastai stïip. As a nsult of these 

two imperial orders, Kenya officialIy becarne a colony and protectorate of Britain and 

as a political unit, it was to be administered fiom Britain. 

1.4 The E frican Communitv: Historical Antecedents volution of th- A 

As indicated in our introduction, the t h e  East African couneies of Kenya, 

Tanzania and Uganda king geographically contiguous, and their colonial boundaries 

havhg been drawn (as in the rest of Afnca) without account king taken of the ethnic 

or linguistic compositions of the local populations affected by those artificial frontiers, 

do present, prima f d e ,  a definite and logical picture of a composite political entity 

where artificial boundaries together with their consequences disappear. 

From the earliest &ys of British activity on the East African mainland, the 

question whether Uganda and Kenya (Tanzanyika king at that time under German sphere 

of influence) should be centrally administered as one country; or if not, where the 

geographical boundaries demarcating the two temtories should be drawn had been a 

contentious subject for debate. In 1899, Sir Hamy Johnstone in his capacity as special 
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Comrnissioner to Uganda had articuiated the desirability for the British government .to 

provide for the temtories of Kenya and Uganda to be jointly under a single 

adminisnation." His recommendation in this respect was, however, ignored by His 

Majesty ' s government. 

In spite of the setback which befell Sir Harry Johnstone's idea, compelling 

economic ruisons repiesented by extension of railway from Mombasa to the Kenyan 

hinterland, won forced the British govemment to mxamine the issue once more. As 

we indicated above,'* the opening up of the interior of Afnca and the consolidation of 

the British presence therein as a countenueight to German designs in the ara, meant that 

the British government should h d  the money to extend the railway westwards even 

beyond the so-called " W t e  Highlands". 

The decision to levy taxes on European fmers to pay for the railway, meant that 

more of the land to the West of Kenya Pmtectorate would be made available to European 

agriculture. In Uganûa, the natives, mainly in Buganda, fearing a diminution in the 

authority of their native government andlor in the prestige of the Kababa, opposeci aü 

suggestions of unification, centralization, control of supe~s ion  of their native 

govemment by a protectorate govemment based in Kenya? It was not until the end of 

the first World War that this matter came to the fore; this time with the appearance of 

'' Sir Harry Johnstone, î k  Uganda Protectorute, vol. 1 (London, 1902), chap. 8. 

lS Supra Sect. ïI. 

In 1925, and as amended subsequentîy nom time to time, His Majesty's Government, by 
Order in Council, did create the office of High Commissioner for Transport under the Kenya anà 
Ugandu ~ranspon) Order in CounciL, 1925: Cf. S.R. and O (1925) No. 1458 at 1674. 
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the former German Colony of Tanganyika, now a rnandated British tenitory to be 

inchded in any possible future integration. 

e Govemors' C m  

As the title suggests, the Govemors' Conference was a conference of British 

colonial govemors of Kenya, Tanganyika and Uganda with the British President of 

Zanzibar meeting to discuss, agree on or frame =mon policies to be applied in the 

territones for which they were respectively responsible. The fmt conference wnvened 

in 1926 and it became a usehl forum for cosrdinating policies on such subjects as 

railways and customs tariff. It was also usefid as a forum for CO-ordinating the war effort 

of the East Afncan territories during the Second World War. It is worthwhiie to state 

here that the Govemors' Conference could not have discussed aviation matters prior to 

1945 when the East Afncm Temkwàes (Air Trampon) Order in Council, lM5  was 

promulgated. Furthemore, neither the Orders in Council providing for the administration 

of each of the temtories of Kenya, Uganda or Tanganyika mnferred any authority on the 

Governors wnceming aviation, nor the letters patent appointhg each of these wlonial 

govemors nor the Royal instructions issued to them. Jurisdiction in respect of aviation 

was therefore specifically reserved for His Majesty's Govemment in the United Kingdom 

by vime of the colonial clause in Article 40 of the Paris Convention.17 

l7 Conwntion Relaîing to the Regulation of Aeriol Nm*gation, 13 October 19 19, 1 1 L. N .T.S . 
173, 1922 U.K.T.S. 2 bereinafter Pans Convention]. 



Appraising the suitablity of the machinq of the Govemors' Conference for 

achieving the desirrd objective of economic inkgration of the East African tenitones the 

Colonial office itself made the foiiowing obsavations: 

The Govemors' Conference is a body which was established by 
administrative direction of the Secretary of Staîe and which has no 
juridicai or oonstitutional basis. It functions without public debate or 
discussion and its decisons are normaXiy hud on material available only 
the the Govemments conceniecl and not to the g e n d  public. In practice 
it is fquently necessary for the Govemors, having agrrcd in the 
conference to a certain course of action, to present their Executive and 
LegisIative Councils with what arnounts to a fuit occornpli. By its nature 
the Conference is not weU designeci to enlïst the support of public opinion 
and to take full advantage of the considerable body of expert knowledge 
and experience which is a v a l e  in East Afnca. In fact it must be 
admitted that, alîhouth it has served an important pwpose, the Governors' 
Conference in its present fonn is no longer an appropriate or effectve 
means of discharging the important responsibilities and functions which 
must continue to be perforrned on an inter-territorial basis. 

When common legislation is necessary, the procedure is to present 
identical ordinances separately to the three legislatures. This is not only 
unwieldy, but it places the territorial Govemments in the positions of 
king  unable to acaept the amendments of any kind as a result of debate 
without destroying the very uniformity which the legislation aims to 
achieve. At the best the orciinance which is passed first h m s  the mode1 
for the other legislatutes and th& debates bemme unreai. The procedure 
is manifestly unworkable as a permanent arrangement. l8 

These defects having been diagnosed, the Colonial Office in 1947 set up an East 

Afnca High Comrnis~ion~~ stnictured a take account of the defects of the Govemors' 

Conference which it was designed to replace. 

" Inter-Tewiton'al Orgonisafion in E m  Afn'ca (Colonial Office Document No. 19 1). This 
document is also cited in nie Eosr Afnca, Repm of the Economic anà Fiscd Commission 
(otherwise called the Raisman 1%1 Cornmittee Report), London H.M.S .O. Cmd. 1279 at 2-3. 

l9 Inter-Territonid Orgrnistation in East Aficu - R e v i  Propsds (Colonial Oflice 
Document No. 2 10) Cf. Ibid. 



The East Afnca Hinh Co 
. . mmlssmn 

The Orda in C o u n e  creating the High Commission was made by H% 

Majesty's Govemment on Deœmber 19,1947 and was brought into operation on January 

1, 1948 by proclamation made johtly by the Govemors of the three territories in their 

respective official gazettes. The Order in Council was in six parts. The preamble stated 

clearly the objectives of Ais Majesty's Govemment as follows: 

It is desirable and expedient in the interest of good govenunent to malce 
provision for the control and services of common interest to the 
inhabitants of the colony and the Protectorate of Kenya, the first tenitory 
of Tanganyika and the Protectorate of Uganda and for the purpose to 
,establish an East Afnca High Commission and an East Afiica Central 
Legislative Assembly for the Temtories. 21 

We shail not delve into a detailed analysis of the provisions of this Order in Council. For 

fullness, we will merely highlight pertinent parts with civil aviation content. We should 

cail attention to section 7 thereof wherein the administrative powers and services to be 

adrninistered by the High Commission were specified in two schedules? In addition, 

it was provided for the High Commission 'to take over the functions of and to replace 

the East Afncan Air Transport AuthorityW*, "to appoint advisory consultative 

nie East Africa (High Cbmmission) Order in Cowcü, 1P47, 1947 No. 2863. The Laws 
of the High Commission - Revised Edition 1951 at 305-326. 

21 Ibid. 

&id., sect. 9(l)(a), sect. 88. 

a Ibid , sect. 9(l)(c). 



17 

bodieswa and "to take over the functions of Me East African Transport Policy 

Board".u 

Finally in Part II, it was provided that the High Commission should publish in the 

Gazette, "(a) ail Bills; @) all Acts; and (c) al l  such other ma- as the High 

Commission may consider should be published. 

One is struck by the nference to 'ail Acts". The Central Legislative Assembly 

established by the Order not king a Sovereign Lrgisiaîure could not legitimately refer 

to its legislations as Acts. Judging by the general practice of Coloniai Legisiatures, 

Legislations of such bodies were generally referred to as ûrdinances. On attainment of 

independence, and by special legislations terrned "Adaptation of Laws", "ûrdinances" 

became "Acts", etc? One wonders whether the intention of His Majesty's Govemment 

was to accord some sovereign status to the Central Legislative Assembly or whether it 

was an e m r  in legal dmftmanship. On the other hand, it might be that what was meant 

were "Acts of the Imperid Parliament", and not the Central Legislative Assembly of the 

High Commission. 

a ïbid., sect. 9(l)(d). 

W., sea .  9(l)(e); This included civü aviation or civil aviation related matters such as the 
East Afiican Directorate of Civil Aviation, the East Afiican Incorne Tax Departments, the East 
African Posts and Telecommunications Departments, the East African Metemological 
Department, Services arising out of the functions of the High Commission as East African Air 
Authority, the East African Custonis ,and Excise Department and the East Afncan Radio 
Communication Services. 

a6 Ibid. , sect. 1 1. 

" In Kenya for example, this was acbieved by Legal Notice No. 2 of 1964. 



1.4.1 Impact on Auonautics in East AfricrP 

With the promulgation of the East Afiican Territories (Air Transport) ûrder in 

Council on ûctober 30, 1945," the Governments of Kenya, Tanganyika and Uganda 

and Zanzibar founded on January 1, 1946 the East African Airways Cofporation. Before 

the end of that year, the Corporation had acquired Pirrraft and mis rcsponsible for the 

mnning of di the domestic seMces in the four temtories. By 1956, the Corporation had 

proposed and developed its own niche to an extent that it was able to take over from 

B. O. A. C. the operations in respect of London-Nairobi-Dar-se-salaam route? 

1.4.2 The East African Common SeririeCs Organisation (EACSO) 

Defects in the operations of the High Commission during the first few years of 

its existence soon decame glaring. These defect could be summarised briefly as follows: 

(i) Bilis of legislation generaüy required prior scnitiny by individual tenitoial 

govemments taking into account their respective territorial interesfi, thus resulting 

in the final product lacking in any East African orientation in content. 

(ii) There was no pari passu adjusmient in the rate of constitutional advancement 

granted to the temtories in relation to that of the High Commission which 

29 John Stroud, Ani& of British and Commonwdth Air ~unspon (Putaam 1%2) at 458- 
460. 
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nmained static. For example, while elecîed tenitorial Ministers w a e  gradually 

assuming responsibility fm the fkuctions f o d y  vested in the Governm in the 

territories, the attendance of the Governors as representatives of the territorial 

govemments in the High Commission beamce rathm Anodous. 

The Central Legisiative Assembly had no definite life time, its Me having been 

extendeci h m  time to time by Order in C~uncil .~ 

Financiai administration of the "self containeda and "non-self containedm seNices 

remained an unsatisfactory arrangement. 

With these defects in view, in July 1960 the Rt. Hon. Ian Macleod, Secretary of 

State for the Colonies appointed a Commission under the chaimanship of Sir Jeremy 

Raisman to enquire into the economic and fiscal aspects of the East A f k a  High 

Cornmi~sion.~~ The fÏnai report of the Commission made a number of recommendations. 

For the pwposes of this dissertation, the ncommendation that they dealt specifically with 

aviation was that concerning the financial contributions of the temtorial govemments to 

the Directorate of Civil Aviation and Meteorological Department? Following a 

conference betwe.cn Her Majesty's Govemment in the United Kingdom and npresentation 

of the Govemments of Tanganyika, Kenya and Uganda, it was agreed that a new 

a See for example, se*. 2 of the Eost Afrcm (Hgh Comnission) (Amendement) Order in 
Ouncil, 1951, 195 1 No. 2 126. î k  Lows of the High Commission Revised Edition 1951 at 328. 

For the text of the terms of reference, see East Afiica R e p o ~  of the Ecotwmic Md Fiscd 
Commission (London HMSO) Cmnd. 1279 at 1. 

j2 fiid. at 74. 
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organisation should be created to take mer the hmctions fonnerly exercised by the High 

Commission. By Agreement between the governments of Tanganyika, Kenya and 

Uganda, (Tanganyika having becorne indepndent by that the) the East African Common 

Services Organisation was created in lkœmber 1961? 

It is not easy b detemine with exactness the legal s!atus of eitha EACSO or the 

instrument under which it was created before the independence of the three temtories. 

- The character of the parties to the agreement creating the new organisation varied 

juridically at different point in time. By December 9, 1961 Tanganyika was a state in 

international law; whereas Kenya and Uganda were still dependent tenitoriei. One wouid 

have thought that the United Kingdom, as the state responsible for the conduct of the 

international relations of both Kenya and Uganda would have signed the agreement on 

their behalf. Had that been the case, the agreement would have had the stanis of an 

international agreement or treaty properly so-called in international law. 

While we recognise that an international legal pemn could legitimately enter into 

a legal relationship with a non-international legal person, never-the-les, we submit that 

prudence and strict legality demands that there should have been executed a pnor 

instrument between United Kingdom Govemment and the Govemment of Tanganyika in 

which the United Kingdom govemment would have fim contracted on behalf of Kenya 

nie winding up operations of the High Commission was effected by Order in Council 
which provided for (i) the revocation of ceriain imperial Orders in Council, listed in the Schedule 
to the Mer ,  (ii) tnnsitionai provisions in respect of the effect of î k  EW Afnca (High 
Commission) Order in Council, 1947 in relation to Tanganyika, (iii) transfer of assets and 
liabilities of the High Commission to the East African Common Services Authority, (iv) transfer 
of offices and officers to EACSO, and (v) adaptation of the laws of the High Commission to 
enable effect to be given to the Agreement creating the new Organisation. Cf. nir Eust Ajncn 
(High Commission) (Rmcation) Order in Council 1%1, S.I. 1% 1 No. 23 15. 



and Uganda kfore  the tripartite agreement between the tenitories was executed: This 

procedure, however, rnight k a mere legal ni* which neitha the United Kingdom not 

Tanganyika wouid have wished to belabou thmiselves with at that time considerhg the 

desire among the politicai leaders in the territories to matethe new organisation and the 

determination of the United Kingdom Goverriment to rid herseif of her colonial 

possessions. 

It follows from the above that EACSO was not at iîs inception an international 

organisation. It is a curious legai phenornenon to which we would ascribe the status of 

a quari-international organisation. The instrument cfeating it we also characterize as a 

quai-international agreement. 

We shall not dwell at length here with the structure and administration of EACSO 

b u s e  they foliowed closely albeit with some modifications the structure and worlchg 

of the High Commission discusxd above? It should be stated generally, however, that 

EACSO tmk over most of the Common SeMces run by the High Co~nmission.~~ 

However, the following salient features are worth noting: 

(i) The Agreement created a Common Services Authority composed of the three 

Presidents of the member States who together constituted the supreme organ of 

the Organisation. 

Detailed description of the structure and administration of the EACSO is given in Collin 
Leys and P. Robson, eds., Federation in E m  Afria: Oppornuiiries and Problems (Oxford: 
Oxford University Press, 1965) at 30-40; Cf: Ingrid di Delupis, î?ie Eosr A l u n  Community and 
Common Market (Longmans, 1970) at 42-50. 

Tàese included certain departments dùectly comected with aviation, namely the Directorate 
of Civil Aviation, Meteorological Department, Customs and Excise Department and incorne Tax 
Department. 
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Five ministeriai Commitîees were created îo assist the Authority. Membership of 

the Ministerial Cornmittee was made up of one Minister from each member State 

with responsibility within his own govemment for the particular subject for which 

the EACSO Ministeriai Commitîee was nsponsible. 

Both the Secretary General and the Legal Secretary of the Organisation were 

aliowed to sit in the Assembly as ex-officio members. 

The central legislative Assembl y ' s power over legislation was increased . 
A court of Appeal was constituted for Eastern Africa. 

The ultimate aim of East African political leaders was to secure a federation of 

thei. three territones, but that objective was not immediately attainable, it was decided 

that EACSO should be strengthened. Consequently, the treaty for East African Co- 

operation was signal on June 6, 1967, and the East Africatl Community was inaugurated 

on Decernber 1, 1967. 

1.4.3 The East African Community Treaty 

The Treaty for East African Co-operation was signed in Kampala by the Heads 

of State of Tanzania, Kenya and Uganda at Kampala on June 6, 1967. We shall examine 

this treaty only in the light of the civil aviation content. Article 3(1) of the Treaty 

provided for the institutions of the Community nine of  which are spelt out and "such 

" Its power to legislate over civil aviation was unirnpaired while provision was made for the 
Headquarter's Secretariat of EACSO to continue to service the Directorate of Civil Aviation. 
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other Oporatr'ons, bodies. cleportmenrs and services' as established or pmvided for by 

the treaty (emphasis mine). The establishment and detailed regdations of these 

instimtions are provided for in Articles 30-89 of the maty. 

As far as aviation is concemecl, the 'Corporations, bodies, departments and 

services' of common interest to the community included: 

(a) The East African Airways Corporation which was charged with pmviding 

seNices and facilities relating to East Afican and Intemational air transport. 

@) The East African Posts and Telecommunications Corporation which had 

rrsponsibility for Posts, Telecommunications and other associated s e ~ c e s  such 

as allocation and wntrol of radio kquencies to aircraft opefathg in the 

territones of the partner states in accordance with the obligations assumed by 

each of  the partner states under the International Telecommunications Union 

C~nvention~~ 

(c) Departments mention4 in Annex M as services to be administered either by the 

cornmunity or by the Corporations included: 

(1) The East Afiican Directorate of Civil Aviation, 

(2) The East African Meteorological Department, 

(3) The East Afncan Customs and Excise Department, and 

(4) The East Afkican Community Service Commission. 

" For text of the Convention see A .I . Peaslei, IntedolfLZl Go~rnmerttal Orguiism'ons, 
vol. ïï (Deventer: Martinus, Nijhoff, 1956) at 1400-1435. 
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Finally, it should be mentioned that legisiative power over civil aviation was granted to 

the East AfÎican Legislaîive Assmibly by v h e  of item 4 of Annex X of the ~reaty.' 

In addition, the Assembly was granted p w e r  to legislate over civil aviation related 

subjects as mentioned in items 5,6 ,  13, 15, 16,17,20,23 and 27 of Annex X. We W 

defer for examination in the subsequent chapters the procedure provisions, the conml 

of the corporations and the decentraiization measures conceming aviation.39 

We have in this innoductory chapter dealt in a nutshell with the histoncal 

evolution of the civil aviation system of British East Afnca in the context of the 

introduction and development of civil aviation there. One u-g thread which runs 

through our foregoing presentation is that Great Bntain introduced aviation in East Afnui 

and pioneered its early developrnent. When the time came for the national airlines of 

these temtories to assume responsibility for the ninning of their individual d n e s  both 

regionaily and intemationally , Britain did not hesitate to terminate voluntarily here 

monopolistic operations on the East Afican routes eventhough those temtories still 

constituted part of Her Majesty's coionial possessions. 

- - - - - - - - - 

" See supra note 36. 

39 Ibid., Annexes XI, Xm, and XN. 



AVIATION LAW AND HISmRY 
IN BRITISH EAST AF'RICA 

With the successful conclusion of the Treaty of VerSaiUe and the MS 

Convention on Aerid Navigation (1919) at the end of the F h t  World War, Great Britain 

as well as other ailied powers nalll+d that aviation which had played such a vital role 

in the war could aiso play a more usefiil role in peacetime. It should be recalled that by 

1920, Britain possessed a vast colonial empire scattered ail over the globe and 

traditionaîly, the only means of communication with this far-flung colonial empire was 

by sea. The emergence of aircraft as a medium of transportation altered the pattern of 

access to those widely scattered territories and prwed advantageous in: 

(i) providing a quicker means of transportation of passengers and cargo to the British 

empire than was hitherto the case with traditional sea routes; 

(ü) providing an impetus for econornic development and unification of the empire; 

and 

Treaiies of Peace 191S1925, vol. 1 (published in two volumes by the Carnegie 
Endowment for International Peace, New York, 1924) Cf: T.S. Wosley, nie Provisions of the 
Trew of Peace Disposing of German Rights and Interest Outside Europe, vol. 13 (19 19) A. J . L L . 
741-745 at 84; part of the settiement ami price which imperial German Goverment had to pay 
for ber part in the first world war was her renunciation of her rights over the Territory of 
Tanganyika. Part N, sec. 1, Art. 1 19 of the treaty provides as follows: "Gennany renounces in 
favour of the principal allied and associated powers al1 ber rights and titles over overseas 
possessions." Consequently, under the mandate system set up by the League of Nations, 
Tanganyika was placed under British mandate. 



26 

(iii) originating the develapment of a coIonial air mail Service. 

Two instnimentalities of British govanment were directly responsible for these 

pionecring~developments in aviation activity in East Africa. Firstly, there was the Royal 

Airforce which was respansible for route swey, charting of a i .  lanes, establishment of 

flight paths and identification of landmarks u~tful for civil aviation. Another fûnction of 

the Royal Airforce at this time w u  to test and cerw the reliabaty of the equipment that 

wouid be used later for commercial fiights. The second instrumentality of the British 

government of this era was the Imperial Airways (the predecessor of British Oveneas 

Airways Corporation - hereinafter abbreviated as BOAC) which was responsible for 

commercial development of air transport between Britain and overseas colonial empire. 

In this connection an eastern route, inter dia, tO Cairo was pioneered from where it 

made a detour through Sudan, over East Afnca and terminated in Cape T o ~ n . ~ '  In 

order to assess the practicability of a Caire-Cape Town air sentice, under the auspices 

of the Times of London, the inaugural flight to Cape Town took off fkom Weybridge on 

24 January 1920. On leavhg Cairo, the aircraft flew over the British Colonial territones 

of East Afnca - Kisumu and Mwanza but unfortunately crashed at Tabora in Tanganyika 

on 27 Febniary 1920." nie tragedy which befell this inaugural flight did not discourage 

Imperia1 AUways fkom opening and developing a regular tank route service through East 

Afica to Cape Town. In addition, some local regional seMces were also oommenced 

in East Af'rica. It is known that by 30 November 1926 air transport in British East Afnca 

John Pudney, nie Sewn Skies (Putnam. 1959) at 28. 

For full account see Reg Davies, A History of Word Airlines (Oxford, 1967) at 182-195. 



had reached a stage whexeby regular services had beai opned between Khartoum 

(Sudan) and Kisumu (Kenya) by sea plane; and early in 1929, a regular aVmail seNice 

was opened between Kisumu, Lake Victoria, Khartoum and Cairo. Direct weekly 

seNices between England and East Afica were cornmencd by Imperiai Airways on 28 

February 1931. 

Under the British Settiement Act 1887, the British govemment was vested with 

the power to legislate for Kenya because Kenya was a Bntish settlement within the 

meaning of the Act and under the British Foreign Jurisdiction Act 1890, Bntain had 

power to legisLate for Uganda and Zanzibar as protectorates and Tanzania temtory in 

respect of which she exercised a mandated authority of the League of Nations. By and 

large, the British administraton in Kenya had considerable latitude in making legislation 

subject of course to the anisent of the home govemment through the colonial Govemor. 

In general, however, aviation was outside the scope of their legislative cornpetence 

mainly because the instruments appointing any colonial Govexnor preernpted him from 

consenting to aviation legislation because of its supra-national character. Aviation 

therefore remained the exclusive preserve of Her Majest y ' s govemment . 

2.1.1 Constitutional prO(cesses of Enacting Aviation Legislations in the Colonies 

By its very nature, civil aviation has from its very inception been the subject both 

of international and municipal regulations. The first public international law on aviation 
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to which the United Kingdom was a Party, was the Paris Convention.* She was aiso 

a party to the fint private international law an aviation held in Warsaw, in 1929? 

These two early Conventions for instance containexi provisions for the application of the 

Convention to the Colonial possessions and dependent territories of the Aigh Contracting 

parties? 

In pursuance of and in implementation of these multilateral conventions, the 

United Kingdom Parliament enacted various municipal legislations on aviation which 

were made applicable to the colonies. 

As posited in the preceding chapter, colonial territones, even those that possessed 

representative legislahues were, as a rule, constitutionally incomptent to legislate on 

aviation. The reason for this constitutional incapacity is that the constitutions of colonial 

temtories king generally contained in the related documents, narnely the letters patent 

The United Kingdom gave effect municiapply to this Convention by enacting Air 
Navigation Act 1920 and 1936. See PMs Col l~e~on,  supra note 17. These Acts were made 
applicable to the Cdones by the W o n i d  Air Nm*gatrion (Application of Acis) October 1937 - 
Vide S.R.S.O. 19371378. 

&nwnnnnon for Unification of Ckrtain Rules Relating to International CWÙage by Air, 12 
October 1929, 137 L.N.T. S. 11, 49 Stat. 3000, T.S. No. 86, ICA0 Doc. 7838 [bereider 
Warsaw Conwnnon] . 

Article 40 of the Paris Convention provides as follows: "me British Dominions and India 
shall be deemed to be States for the purposes of the present Convention. The territories and 
national of Protectorate or of territories adrninistered in the name of the League of Nations shall, 
for the purposes of the present Convention, be assimilated to the territory and Nations of the 
Protecting or Mandatory states". The United Kingdom English translation of the Warsaw 
Convention annexed as Schedule 1 to the Carriuge of Air A a  1932 provides in the Additional 
Protocol as fdlows: 

The High Contracting Parties reserves to themselves the right to declare at the 
time of ratification or of accession that the first paragraph of Article 2 of this 
Convention shall not apply to international d a g e  by air performd directiy by 
the state, its colonies, protectorates or mandated territories or by any other 
territory under its sovereignty, suzaainty or authority. 
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appointhg a colonial Govcnior and providing for the gwemment of a colonial territory 

and the myai instructions issued to a Governo? did not contain spscific pMsion 

authorising a Govemor or a colonial legislature to exCICisc any hmctions in respect of 

aviation. The reason for this, we venture to suggest, was prima f d e  to prezlude a 

colonial govemor or colonial legisiature h m  exacising functions which couid have 

extra-territorial implications." 

Enactment of aviation legislations in the colonies were therefore effected in thret 

ways: 

(i) by Orders in Council made by Her Majesty on the advice of the Pnvy Council; 

(ii) by statutory instruments made by a United Kingdom Minister or one of Her 

Majesty's principal Secretaies of State extending to the colonies; 

(iii) by sub-delegated legislation in the form of Regulations or Oiders made by a 

Colonial Govemor under powers conferred by a United Kingdom Statutory 

Instr~ment.'~ 

* E.C.S. Wade and A.W. Bradley, Wode and Phülips Co~tstituional kaw, 7th ed. 
(Longmans, 1%5) at 417. 

For the literature on delegated legislation and subdelegated legislation, see the following, 
C.K. Allen, Lmv in the MoRNig (Oxford Papetback Editions, 1% 1) at 5 17-569; S.A. de Smith, 
Subdelegarion and CIrcuîars (1949) 12 M.L.R. 37-43; A.E. Curtie, Delegated LegisI~tt*on - 
Some Recent Developments, (1949) 12 M.L.R. 297-3 18. 
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but unique constitutional legislative devices of the United 

Kingdom Govemment by which the Cr-, on the advice of the Privy Council, was able 

to legislate directly for the colonies either in aercise of a power granted by a~ Act of 

Parliament or in exercir of a Royal prcrogative. For example, the Preamble to the 

Colo~ial Air Navigation Order, 1955'' states as follows: 

Ha Majesty, in pursuanœ of the powers dd upon Ha by the C i d  
Aviation Act, 1949," and of aii other jmwers enabling Her in that 
behaif, is pleased by and with the advice of Her Pnvy Council, to order, 
and it is hereby ordered, as follows: 

Similarly , when the United Kingdom Parliament implemented domestidy in the United 

Kingdom the international obligations assumed under the Warsaw Convention by enacting 

the Caniage by Air Act, 1932s1 provision was made for the extension of sections 1 and 

2 of the Act to those colonial territories the foreign relations of which the United 

Kingdom was rrsponsible. This extension was carried out by an ûrder in Council the 

Preamble of which provides: 

WHEREAS a Convention signed at Wanaw on the 12th &y of October, 
1929, is in force as regards the territories mentioned in the second 
schedule to this 0rdeP AND ViHEREAS it is expedient to exend the 

49 1955 No. 711 Series of Ordets were issued under this name between 1955 and 1958 and 
are collective1 y referred to as " nie Colonial Air Navigation Orders 1955-2958". 

JO 12; 13 and 14 Geo. 6, c. 67, s a .  66. 

22 and 23, Geo 5, c. 36. 

" The territories refend to in the second schedule included, inter &, Kenya (Colony and 
Protectorate), Nigeria (a) Colony (b) Protectorate; Cameroons under United Kingdom trusteeship 
Tanganyika; Uganâa protectorate and Zanzibar Pmtectorate. 



provisions of Sections 1 and 2 of the Carriage by Air Act, 1 9 3 7  subject 
to certain adptations and modifications to such territories. Now, 
THEREFORE, Ber Majwty, by virtue of and in exemk of the powas 
in this behalf by the Cafriage by Air Act, 1932,n or othawise in Her 
Majesty vested, is plascd by and with the advice of Her Rivy Council, 
to order, and it if haeby ordeftd as follow~:~ 

It is clear h m  the foregoing, that Orders in C o d  were gaierally resorted to 

as legislative t d s  for Colonial territories. The question therefore arises: What uns the 

legal or jUncîical b a s  for an Order in Council in dation to those Colonial territories 

with which it hacl such close and intimate co~ection? Our answer to this ConCern is 

founded on the Cm's general powers over colonies based on either each, a i l  or a 

combiation of the following: 

(i) the Royal prerogative - any legislative or official action based on this power is 

reminiscent of some of the ancient sovereign power of the Queen to legislate in 

her own right unfettered by any pafliamentary control. 

(ii) the Foreign Jurisdiction Act? 

(fi) the British Settlement Act 1887 as arnended by the British Settlement Act 

a Infa note 55. 

ss The Carriage by Air (Colonies, Protectorates and Trust Territories) Order, 1953, S.1. 
195311434. 

53 & 54 Vict. C. 37. 
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The legality of exercising juridiction in Colonial territories by Orders in Council 

was confirmecl in the case of î%e King v. ïhe Eacr of Cn,w Er P m  Ç c k g o d  

arising in Bachuaiilland Pmtectorate, where the British High Commissioner had, by a 

proclamation, ordered the arrest and detcn tion of one Sekgorne, a native tribal chief. An 

application for the Writ of hkus copw was Wed in the Divisional Court challenging 

the validity of the pfoclamation authonsing such amst and detention. The Court of 

Appeal, anirming the decision of the Divisional Court, denied the application and held, 

that a protectorate is a foreign country within the meaning of the Foreign Jurisdiction 

Act, 1980, and that any act done in such protectorates by Her Majesty's representative 

under powers conferred by Orders in Councii was valid. 

The case of Sobhuzu II v. Miller and ors60 which came before the judicial 

Commitîee of the Privy Council also centred on the question of vaiidity of an Order in 

Councii and a Proclamation made under it by which Her Majesty's High Commissioner 

in Swaziland had declared contrary to a convention and pmious Orders in Council 

certain vacant lands, crown land. The following d i c m  of Viscount Haldane in delivering 

the judgement of the Court underlined the fundamental nature of an Order in Council. 

His Lordship obsemed: 

The power of the Crown to enable him to do so was exercised either 
under the Foreign Jurisdiction Act, or as an act of state which m o t  be 
questioned in a court of law. The Crown could not, excepting by Statute, 

5P (1910) 2 K.B. 576429 (C.A.). 

" (1926) A.C. 518-529 (J.C.P.C.). 



deprive itself of M o m  to make Orders in Cound, evai whai these . 
were inconsistent with m o u s  ordaJ.61 

It would appear, therefore, that in British Constitutional practice, ûrdm in Council were 

extensively used to achieve the legislative objectives of the executive, either in respect 

of the Uniteù Kingdom or any of the ovastas colonial possessions. 

We rnay -fore draw the following g e n d  conc1usions conccrning the nature 

of an Order in Council and as ta the various occasions wh«i mort to this mode of 

legislation was adopted by Her Majesty 's Oovemment in ha relations with the Colonial 

empires. ûrders in Cowcil were chiefly used to accomplish the foilowing: 

(i) to enact, arnend, suspend or revoke colonial aviation legisiation; 

(ii) to extend to the colonies municipai aviation legislation obtaining in the United 

Kingdom which would not otherwise have been applicable in British colonies 

abroad being outside the ambit of the definition of "statutes of general 

application" ; 

(iii) to apply to British colonies abroad multilated international air law conventions 

to which United Kingdom is a Party and which contained provisions permitting 

any of the high wntracting parties to extend aii or parts of such conventions to 

any of their wlonial dependencies; 

(iv) that ûrders in Council were valid and normal legislative instruments wherewith 

Her Maj esty exercised sovereign govemmental powers in crown wlony , 

protectorates, mandated territories or trusteeships. 



A second proass of enacting aviation legislation in the colonies was by statutory 

instruments. What is a statutory instrument, and by whom is it exerciseable? Section 1 

(1) of the Statutory Instruments Act, 19460 provides that: 

Where by this Act of any Act passai &ter the Commencement of this Act 
power to rnake, c o n h  or approve orders, des, reguhtions or otha 
subordinate legisiation is conferxed on His Majesty in Council or on any 
Minister of the Crown. The, if the power is expressed - 

(a) in the case of a power confand on His Majesty, to be 
exerciseable by Order in Cound; 

(b) in the case of a power confened on a Minister of the 
Crown, to be exelcisable by Statutory Instrument, 

uny docwtenf by which that power is exercised shall k known as "a 
Statutory hstmmentN and the provisions of this Act shaU apply thereto 
accordingl y". 

The Act then M e r  provides that whereby "any Act p s e d  before the 

commencement of this Act, power to make statutory niles within the meaning of the 

Rules Publication Act, 1893* was confemd on any d e  - making authority within the 

meaning of that Act, ony docwltent by which that power is exercised after the 

Commencement of this Act shail, save as is otherwise provided by regultions made under 

this Act, shali be hown as a "Statutory ïnstniment" and the provisions of this Act shali 

appiy thereto accordingly. 

9 and 10 Ga. 6. 

56 and 57 Via. c. 66. 

Supra note 62, s a .  l(2). 
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Fmm the w d s  'any document" which occur in the d o n s  of the Act quoted 

above, it wouid appear that an inde terminatC congaies of documents would fall within 

this definition." 

Within the framework of Colonial Civil Aviation, we may define a statutory 

Instrument as king a generic term used to describe multifarious iaw-making instruments, 

ranging h m  an Order in Council made by His Majesty pursuant to a power w n f d  

by an Act of Parliament, to proclamations, regulations, orders and notices made by either 

the Minister with departmental re~ponsibiïity for Civil Aviation in the United Kingdom 

or the Secretary of State for the Colonies. Ln practice, however, neither United Kingdom 

Ministers nor any of Her Majesty's principai Secretaria of State exercised dinctly 

powers under the Civil Aviation Act, 194p in the colonial temtories. The 

administrative procedure adopted was for these powers to be subdelegated to the colonial 

govemor in charge of the particular temt~ry.~~ In the territories of East Afnca, these 

" For an enurneration of the type of documents that fall within this definition, see The UK 
House of Cornmon Select Committee Report on Delegated Legisiation (1953) quoting from the 
earlier Report of the Committee on Ministers Powen m e  Donoughmore Cornmitte 1932) made 
the following observations at page vii of their Report: 

21. The Donoughmore Commiüee in paragraph 7, page 28, of their report 
stated: - 

There is no simple classification of the heterogeneous collection 
of regulations, rules and orders in force today, nor is it easy to 
fornulate one which is either simple or satisfictory. " 

12, 13 and 14 Ga. 6, c. 67. 

67 Ses î k  Gdoniai Civil Aviation (Application of Act) Order, 1952, S .I. 19521868; and as 
amended by subsequent Order. See particulariy Schedule 1 of this Order which is an adaptation 
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powers were subdelegated to the Hïgh CommisSi011 rather than individual territorial 

û~vernors.~ in some cases howmr, reguiations made by the Hïgh Commission 

r e q d  c~nfirmation by the Sarrtary of State to have any effet." 

This is an element that pmbably Mis outside the scope of our study. Its mention 

here is only important in the establishment of local aviation authority in East AfÎica as 

a colonial territory to take over some functions which hitherto, or ohenvise, would have 

to be p@ormed directly by His Majesty's Government in the United Kingdom. It was 

thought that some of these aviation functions oould best be discharged on the spot by 

colonial offiœ administrators station& in respective temtories. It was believed also that 

pst-war economic development of the temtories would be accelerated by creating an 

infra-structure for local development civil aviation there. In pursuance of this policy, the 

four British East Afiican Temtories of Kenya, Tanganyika (as it was then knomi) 

uganda, and Zanzibar were designed to be joint participants in the new aviation 

institutions to be created. By the East African Temtories (Air Transport) &der in 

Council, 194S70 the operational and organizational structure of civil avition in British 

of Secs. 8, 9, 10, 1 1, 13, 14, 19, 27, 5 1, 62 of the Civil Aviation Act, lQ49 in which the 
Govemor is given power to exercise these fiiactions which in the United Kingdom would be 
exercisable by the Minister or a Secremy of State. 

a M., sections 3, 4,s. 

" S m .  13, 52(4)(a), 52(4)(b) and 52(4)(c) of the Civil Aviation Acf, 1949, t n b  note 66. 
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East Africa was thereby first established. The detailed discussions on the evolutionary 

processes emerge in the subsequent parts of this chapter and h t  pans of chapter thme 

of the thesis. 

We have posited in the preceding parts that the @me of law prevailing in the 

colonies was essentialiy a nplica of the legislation pertaining at the rnetropolis. We have 

also examinai the various constitutional processes that were resorted to and their juridical 

bais. Even to date, aviation statutes typically exemplify this practiœ in rnany 

independent African States. Britain imposed upon Kenya her law on aviation. It is thus 

essential to examine the content of some of the pertinent British Legislation that e n s a  

this transposition. as a prelude to the actual proass of importation of British law into 

Colonial Kenya. 

The Carriage by Air Act, 1932" 

This was an Act to give effcct to a Convention for the unincation of certain niles 

relating to international &age by air. to make pionsion for applying the niles 

contained in the said convention, subject to exceptions. adaptations and modifications, 

to carriage by air which is not international caniage within the meaning of the 
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convention, and for purposes connected with the purposes a f d d ?  It came into force 

on 13 May 1933. 

The essence of this legislation was to give effat to the provisions of Convention 

for the Unification of Certain R S s  Relating to International Cvriage by Air Signed at 

Warsaw on behalf of His Majesty on 12 ûctoôer 192gn throughout Britain and in her 

colonies, protectorates etc. as the Act pmvided that His Majesty may by Orda in 

Council cürezt that the provisions of the Act shali extaid, subject however to such 

exceptions, adaptations and modifications, if any, to be specifïed in the order, to aU or 

any of the territories. This Act signifiai the initial efforts to set out the rights and 

liabilities of carriers, passengers, consignon, consignees and other persons in relation 

to Carriage by AK in the United Kingdom to which the Convention applied irrespective 

of the nationality of the aircraft performing that carriage. 

The C i d  Aviation Act, 1949" 

This Act consolidated the enactments relating to civil aviation, other than the 

Carriage by Air Act, 1932, and other than the enactments relating to the constitution and 

function of the Ainuays Corp~rations.~~ Apart from establishing the inner fûnctionaries 

of the British C i d  Aviation system for the organisation and development thereof, one 

Preamble to the Act. 

Hereinafker referred to as the Warsaw Convention. 

7' 12 & 13 Geo. 6, c. 67. 

7s Preamble. 
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notable aspect of this Act was that it prOnded for g h g  effect to the Convention on 

International Civil ~viation'~ si* on bdialf of His hiajesty on 7 December 1944 for 

the regdation of air navigation. By this Act His Majesty may by Urder in Council make 

provisions for carrying out the Chicago Convention, any Annex thereto relating to 

International Standards and Recommended Practices (being an Annex adopted in 

accordance with the Convention) and any amendment of the Convention or any such 

Annex made in accordance with the Convention and g e n d y  for regdating air 

navigation. Part N of the Act also empowed the MaLing of provisions for giving effect 

to the "Rome conventionw? It is under this Act that agencies lüre the British Overseas 

AVways Corporation (BOAC) explainecl the legality of their actions in the colonies since 

they were now expressly defîned in the Act as 'Aimays Corporationsw. 

Part W of the Act made it applicable to His Majesty's domi.&ons, colonies and 

protectorates and any territory in respect of which a mandate on behdf of the League of 

Nations has been accepted by His Majesty mutatis mwandi. 

The Air Corporations Act, 194p 

This Act consolidates the enactments relating to the constitution and fûnctions of 

the BOAC, the British European Ainuays Corporation (BEAC) and the British South 

76 C7ticago Conwntion, supra note 10. 

" ~nventrntron for the Unification of G?rtain Rules Relming to Damage Coused by Aircrufi to 
mird Pm0es on the Sutfiace, 29 May 1933, Sirawcross anà Beaumont, Air Lmv, vol. 2, 4rb ed. 
(London: Butterworths, 1983) A-73. 

12, 13 & 14 Geo. 6, c. 91. 
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American A i w y s  Corporation (BSAAC). Part 1 thacof pruvîded for the Constitution 

of these Corporations as 'Airways Corporationsa and defined th& fiuictions to include, 

inter &, provision of air transport semices. As will be seai in the subsequent parts of 

this chapter, BOAC iater used these powers extaisively in the pioncering phases of the 

East Afncan Airways Corporation (EAAC) to the extent of king appointecl to the EAAC 

board of directors and participating in the equities thercof. 

'Ibe Cardage by Air Ad, l%lm 

This Act came into force on 22 June 1961. It was an Act to $ive effect to the 

Convention Conceming International Carriage by Air hown as "the Warsaw Convention 

as Amended at The Hague, 1955" to enable the d e s  contained in that convention to be 

applied, with or without modification, in other cases and, in particular to non- 

international carriage by a k p  From the Reamble it is quickly discernible that this Act 

was a bid by the British legislature to keep abreast with the developments in the "Warsaw 

System" and the t h s t  of it was to incorporate the amendments to the Warsaw 

Convention at The Hague in 1955. 

Section 9 thereof made the Act applicable, inter alia, to British possession, 

colonies and protectorates. This Act has, however, been amended by the Air and R d  

Act 1979 to take account of the revision of the Warsaw Convention as amended at the 

Hague 1955 made by certain protocols signed in Monaeal on 25 September 1975. 

9 & 10 Eliz. 2, C. 27. 

Preamble. 
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in summary, we wish to point out that we have not discussed the outlined British 

enactments in depth b u s e ,  M y ,  it would catainly be kyond our pmvince so to do; 

secondly, their devant substantive provisions are discussed h a  below in detail in so 

far as they provide the substance of the air law that was txported to Kenya. We have 

merely identified these enactrnents as constitutive of the "tore" (the irreducible minima) 

of the British air law at the time relevant to colonization process. W e  have overlooked 

any legislation after 1961 because after 1963 Kenya was eajoying sovereign status and 

any enactment thereafter may not be tenned as 'inherited" in the traditional sense of the 

word. This is not to aver, however, that h m  independenœ Kenya stoppbd borrowing 

from the British cxpenenœ. In fact, the converse has been m e  in practice. 

2.1.3 Reception of Englisb Air Law 

The earliest nception of English law in Kenya tock place under the East A f k  

Order in Council 1889 which stated that jurisdiction should "so far as circumstances 

pennitteû be exercised upon principles of, and in conformity with, the substance of the 

law for the time king in force in EnglandW. This was a remarkably b m d  provision for 

it nominally included ail the statute Iaw as weil as the wmmon law in force." To 

" nie Uganàa Order in Councü 1902 and the East A l  Proteaorcue Order in Cowicîi of 
the same year fogged the position badly by replacing the 1889 Order with a provision bat granted 
the newly created High Courts jurisdictions to be exercised, so far as cireumstances pennitted, 
in conformity with the Indian civil procedure, criminal procedure, aad the pend codes. Neither 



remove the doubts, an amending Order was passed in 191 1 in which the reception was 

now declad to be of the substance of the common law, doctrines of equity and statutes 

of generai application as of a specifid &te.82 

However, qedically the adoption of English law was by virtue of the Kenya 

Colony ûrder in C o d  1921. The relevant portion of Article 4, para. (2) of the Order 

Subject to otha provisions of this ûrder, the jurisdiction of the Supreme 
Court and of suûordinate courts shail, so far as circumstances admit, be 
enercised in confonnity with the substance of the common law, doctrines 
of equity and the statutes of general application in England on 12 August 
1897, save in so far as the said common law, doctrines of equity and the 
statutes of general application may at any time before the commencement 
of this Order have been or hereafter may be modified, amended or 
replaced by another provision in lieu thereof or under the authority of the 
of any order of His Majesty in council or by any orciinance or ordinances 
for the time king in force in the colony. Provideci always that the said 
wmmon law, doctrines of equity and the statutes of general application 
shall be in force in the colony so far only as the circumstances of the 
wlony and its inhabitants permit and subject to such qualifications as the 
local circumstances rendered necessary . " 
This general provision for reception of English law in Kenya has ever since been 

continue. by saving clauses in one statute after another. nie 1921 Order in Council was 

revoked in 1958 by the Kenya (constitutional) ûrder in councii 1958 section 74 whereof 

Notwithstanding the revocation of the Kenya colony Order in Council 
1921, the jurisdiction of the supreme court and c o r n  subordinate thereto, 

of these 1902 Order said anything about, the generai application of English law. 

" Identical provision obtained in the Ea« A i a n  Protenorate Order in Cowicil lm2, art. 
15(2) as amended in 1911 art. 17(2). 



shall subject to the provisions of this Order, and until any law made unda . 

this order othenuise pmvides, be ex& in accordance with the 
provisions of paragraph (2) of article 4 of that Orda as if those provisions 
extended to the protectorate as well as the colony and refecences th& 
to the colony were referc~~ces to Kenya. 

In 1963, the reœption ciause was oontained in the Jurisdiction of courts and 

Pending Proceedings Regdations 1963U which was continued in effect by section 6(8) 

of legal notiœ no. 14 of 1965 and is presently containcd in the Judicature Act 1967:' 

Section 3(1) thereof pmvides: 

The jurisdiction of the High Court, the Court of Appeal and of ai i  
subordhate courts shall k exercised in conformity with: 
(a) the constitution, 
(b) subject thereto, ail other written laws, including the Acts of 

Parliament of the United Kingdom cited in part 1 of the schedule 
to this Act, modified in accordance with part II of that schedule, 

(c) subject thereto, and so far as those written laws do not extend, or apply, 
the substance of common law, the doctrines of equity and the statutes of 
general appiication in force in England on the 12 August 1897 and the 
procedure and practice observed in courts of justice in England at that 
&te: 

but the common law, doctrines of aquity and the statutes of general 
application shall apply so far as the circurnstances of Kenya and its 
inhabitants permit subject to such qualifications as those circurnstances 
may render necessary. 

The reception statutes on their face included "the substance of wmmon law, the 

doctrines of equity and statutes of general application" obtaining in England but they did 

not give any guidance as to what constituted these pleonastic concepts. It was left to the 

creative discretion of the colonial governors. The British authorities in the colonial office 

reflecting the hard-headed estimate of men of affairs tried to suggest that the courts under 

Y Legd notice no. 319. 

" (No. 19 of l9W) -ter 8. t m v s  of Kenya. 
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the orders in councii ought to approach the @lem of the application of law in its new 

and exotic circumstances with great scope for discretion and creativity. This, we submit, 

resdted in the reception of a shaip1y tnuicated narmw version of English law in many 

instances as wiU k seen in the subseqwnt parts of the thesis. 

In this Section, we shall now proceed to examine for purposes of systematic 

analysis the detailed provisions of the Orders in Council that ensued during the pends 

subject of Our study. 

By vimie of the Air Navigation (colonies and protectorates) Oder in Council 

1922, the English Air Navigation Act 1920 was extendcd to apgy with necessary 

modifications and qualifications, in the colony and protectorate of Kenya, the latter king 

a British possession within the meaning of section 4 of Act which permittecl His Majesty 

the King to extend the ~ c t . "  In summary, this Order empowered the govemor in 

section 7 thereof (as the officer for the time king administering the govemment of the 

colony) to: 

(a) regulate and or prohibit the navigation of any aircraft over the colony or 

over the territorial waters adjacent thereto in time of war (whether actual 

or imminent) or in times of great national emergency. In exercise of this 

This Order in Council introduced the following sections of the 1920 Act; sections 7, 8(1), 
9, 10, 11, 12 & 18. 
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powa, the govemor couid sequester any aire&, aaodrome or landing 

ground or any machinery for the purpose of His Majesty's naval, military 

or airforces; 

@) reguiate or prohibit the use, &on, building, maintenance or 

estabiishment of any aerodrome, flying school or landing ground; and 

(c) impose penaities to secure cornpliance, not excrYding six months 

imprisonment or a fine of 200 sterling pounds. 

Under section 8 of the 1920 Act, the govemor had powers to establish and 

maintain aerodromes and the concomitant infiastructure like ioads, buildings; acquisition 

of land for kindred purposes, etc. Section 9 themf provided for exemption from trespass 

actions in respect of any nuisance if the flight is at such a height as is reasonable, except 

where loss or injury ~ C C N ~  h m  landing, take-off or any perwn or thing falling off the 

aircraft, without any proof of negligence king necessary. This section also provided for 

regulation of marner of flights to safeguard against accidents and the conduct of 

investigations of accidents. Section 1 1 extended into the colony the law relating to wreck 

and salvage of Me and property and the duty to render assistance to aircraft in distress 

just as it applies to vessels in the high seas. Section 18 exempted the Order in Council 

promulgated thereunder h m  applying to aircraft in the exclusive employ of the King 

thus introducing the concept of "state aircraft" for the fvst time in Kenya's 

j urispnidence. 

Subsequent Orders in Council were promulgated to extend English legislation to 

Kenya and it is these legislations that later becarne models upon which the present law 
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on aviation was modeled. For instance, by v h e  of the Air Navigation (colonies, 

protectorates and mandated territaries) Ordet in Council lm, certain provisions of the 

following English legislation were extcnded to apply in the colony and protectorate of 

Kenya: 

Air Navigation (consolidation) Order 1923, 

Air Navigation (amendment) Order 1925, 

Air Navigation (amendment) Orda 1927. 

These legislations, as indicated in the introduction to this Part, were extended by 

virtue qf section 4(2) of the Air Navigation Act 1920. However, the main purpose of the 

1927 Order in Council which inwduced these legislations was to. inter dia: 

prescrite how the nationality of an Dircraft was to be determined; 

prescribe the kind of aircraft which wouid be subject to this order in 

council; and 

outline the general conditions for flying within the mlony with reference 

to registration of aircraft, aerodromes, rights of inspection and access to 

aerodromes and repair facilities and dety  conditions. 

In 1931, the govemor issued the Air Navigation Directions 1931 pursuant to 

Article 30 of the Air Navigation (colonies, protectorates and mandated temtories) ûrder 

1927 giving directions on registration, classification of flying machines, pre-flight 

inspections and afler flight checks. fitting of wireless apparatus, licensing of personnel, 

etc. Further, a sirnilar Air Navigation Directions (no. 2) 193 1 was issued to compliment 

the earlier ones of the same year. It approved certain aerodromes as custom aerodromes 
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and made regulations on customs, made provisions for reguîating exportation of g d s  

among other things. It also established an Air Boerd consisting of: 

- the colonial secretaq 

- the Attorney Genaal 

- Director of Public Works 

- Officer Commanding troops 

- Post master Gened 

- representative of Aero club of East Afnca 

- representatives of incorporated companies engaged in commercial aviation. 

The functions of this Board were spelt out to include: advise the govemor on 

matten arising out of any order in council relating to civil aviation and on any directions 

issued thereunder and generally upon such matters appataining to civil aviation in the 

colony and protectorate of Kenya as may be referred to it. The Directions (no. 2) also 

provided that the Board could CO-opt for the purpose of discussions any association or 

company to offer technid advice on matters wnœming aviation. 

Perhaps it is opportune to note here that under the Air Navigation (colonies, 

protectorates and mandated temtories) Order 1927, schedule 1 thereto empowered the 

colonial govemor to establish in the colony a sub-registry of aircraft and to appoint an 

officer to act as the registrar of aircraft and which officer would serve as an agent of the 

British Secretary of state for air, and to be in charge of the registration process. Schedule 

II made provisions for the extension of the articles and effect of the Paris Convention for 

the regulation of aerial navigation dated 13 October 1919 and to enable it to apply to the 



colony and protectorate of Kemya." Air Navigation Directions (no. 3) 1931 were issued 

to cornpiement the Air Navigation Regulntions 1928, made by the wlonial govemor 

pursuant to the enabling provisions of Air Navigation (colonies, protectorates and 

mandated temtories) Orda 1922. The latter regulations rrlated to the investigation of 

aircraft accidents occurring in Kenya or to any a i r c d  registcred in Kenya. 

From the foregoing account of the legislative processes so io invoked, one will 

note that there are about six substantive Mers in Council resting in that of 1927 and 

several regulations and directions made thereunder ostensibly to reguiate a burgeoning 

strategic industry already in existence in real terms. Unfortunately, this was not the case 

in Kenya. As of 1928, there was still no signincant tangible development in aviation 

infrastructure resulting from the British govemment's effort to wanant such a massive 

legislation in our view? The co10nial govemment's rationale in developing surfaœ 

" lk Paris Convention, 1919 was signed and raîified on bebalf of His Majesty the King in 
Paris as a multilateraî agreement on certain rules respecthg international air navigation. P d  
Cmwnrion, supra note 17. This Convention was extended to Kenya under the WK Air Ndgation 
A a  1920 as read with A u  Navigation Dkections 1931. 

From 1929 to 1939 international air services in Kenya and the entire East Afiica for that 
matter, was operated by Wilson Airways, a private limited liability company incorporatecl on 31 
July 1929 by Mrs F.K. Wilson. By 1938, its fleet consisted of 8 twin-engiaed-air=& and 4 
single-engined aircraft and in its 1st  two years of operation, flew 1,000,Sûû miles carryhg 4,794 
passengers and 76 tons of mail. The services operated were: 
(a) Kisumu-Nairobi-Moshi-Dodoma-Mbeya-Mpika-Lusaka (tw ice weell y) 
(b) Naùobi-Mombasa-Tanga-Zansibar-Data-Salaam (twke weekl y) 
(c) Nauobi-Kisuma-Mara-Musoma-MW--Geita (once weekly) 
(d) Na~obi-Nyeri-NanyuIri-Naku~-E1doret-Kitale-K&amega-Kisumu-Nauobi (Nice weelly) 
(e) Nairobi-Kisumu (once weekly) 
(f) Dar-es-Salam-Morogoro-Dodoma (once weeldy) 
(g) Darls-Salaam- Mafia-Kilma-Utele (once weekly) principally as a link with Imperial Airways 
flying boat services into East Africa. Imperial Airways began operations England-Central Afkica 
in Febniary 1921, terminating at Mwanza on Lake Victoria. Wilson Airways flew the comecting 
services. 
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transport in East Afica as a whole dots not seem compatible with the decisicm to 

introduce air services afkr the first world war. To the contmy, air services betmcn 

rnetropoiitan centre and the East Afica in general were not estabiished with the purpose 

of economic development of the temitories as the principal objective, but rather in 

oonformity with the policy of maintaining dkct  and efficient communication between the 

metropolis and different parts of the colonies. To our mhd, emphasis was placed on 

building a strate& civil aviation infiastructwe within the isolaîed parts of the dominion 

and colonies on political and security grounds b h g  in rnind the aperience gained 

during the first world war on military and economic potential of aeronautid science." 

Equally influencing the British as a colonial power during the inter-war penod were the 

elements of prestige and industrial prowess upon which her impenal policy was geared, 

to enhance the constant presence and assertion of power and authonty &thin the empire. 

The British Secretary of State for air h m  1922-1929 Sir Samuel Hoare remarkeû that 
"distance was the greatest enemy of imperial solidarity " . "The role of the aeroplane was to make 
doser and more constant the unity of imperial thought, imperial intercourse and imperial ideals. " 

With regard to East Aftica the Colonial Secretary Leopold Amey argued that ftom the 
point of view of establishing white civilization as a guiding influence over the whole of East 
Africa, it is very important that the region should be in close contact both with England one way 
and with the white civilization rooted in the native soil in the south". S. Hoare, Aviufion and 
British Empire Uanuary 1929) Scottish Geographicd Magazine XLV3; ïmperial Conference, 
1926, Appendices to the summary of the proceedings C m d  2769, 215;: Cf: KUANDA - 
"Regional Integrarion of Convnerciaî Air  ansp port in A i c a "  (Montreal: Institute of AU and 
Space Law, McGill University, PhD thesis, 1987) [unpublisbed] at 84. 



The period a f k  1931 saw the csfabLishment of the operational and organisational 

structures for civil aviation in Kenya in a marked way. The East African Tdtories (Air 

Transport) Order in Counciî 194p was enacted to control and ngulate airaaft 

navigation over East Afncan territories which territories were dœmed by the M e r  in 

- Council to extend over the colony and protectorate of Kenya. This ûrder in Council 

established the "East African Air Transport Authorityn91 as the supreme aviation 

authority in the. region vested with the power to make regdations for the iss~ance of air 

services licences for public air transport services and certain powers over the 

management of the "East Afncan Aimays', another statutory corporation created by the 

same order. The Authority's mernbership compsed of: 

- the officer administering the govemment of Uganda; 

- the officer administering the government of Kenya; 

- the officer administering the govemment of Tanzanyika temtory; and 

- the British resident - Zanzibar. 
Ail the above members were to act jointly as a board or in Conference. Article 5 of the 

Order in Council empowered the Authority to Control Aircraft fiying for hue or reward 

(unscheduled air semices) by enacting regulations fe~pecting: 

PO Str~~ctory Order a d  Regdations IW5/1370. 

Hereinafter referreû to as the "Authority". 
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(a) securing that aircnft should not k used in East B c a n  tenitories by any person 

for flying whüe canying pdsstngers or goods for hire or reward or for any trade 

or business without pnor authorization of the Authority; 

(b) the manner in which applications for such authorization by way of licences could 

be made to whom; and 

(c) outlined the ci.rcumstances of grsnting , refusing, mokhg or suspending licenses 

and the conditions that rnay be attached thereto in respect of farrs, fnight, etc. 

It is to be noted however, that ali  the outlined powers of the Authority were only 

exerciqble with the approval of the Secretaq of State for Air in the United Kingdom and 

no regulations so made by the Authority could take eEect unless the Secretary of State's 

approval has been sought and obtained. 

Section 6 of the Order in Council provided that in exercising the discretion as to 

whether to grant or refuse licences. the Authonty was to be guided by the ceordination 

and development of air services generally with the objective of ensuring the most 

effective semice to the public while avoiding uneconornical overlapping and, generally, 

the interest of the public, including those of persons re~uiring seNices or likely to 

require facilities for au transport, as weU as those of penons providing such faciîities. 

Section 7 established the "East African AhaysnPL to be a wrporation with 

perpehial succession and a common seal capable of suing and Ming sud and of 

purchasing , or otherwise aquiring , holding and alienating property and performhg any 

act that such a body may by law do and perform. 

"Corporation". Hereinafter referred to as the 
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Section 10 specified functions of the Corporation as tbus: 

it shail be the duty of the Corporation to secun the fuilest develaprnent, 

consistent with armomy of efficient air transport services within the East Afncan 

temtories and to ensure that such srnices are operated at rcasonable charges; 

aquire airaaft parts, aircraft equipment, accessories and stores; 

to acquh, consmct aefodromes, buildings, and repair shops; 

acquire lights, beacons, wireless installations and other plant equipment; 

to sa, let or otherwise dispose of any pfoperty klonging to hem and not in the 

opinion of the Corporation required for its proper functions; 

to establish and maintain air transport services and, for that purpose, enter into 

arrangements or agreements with other pasons; 

a act as agents for any other undertaLing engaged in the provision of air 

transport seNices or in any other activity in which the Corporation has power to 

carry on; and 

to providehndemke fiights on charter terms, provide accommodation in hotels 

or otherwise for passengers and facilities for the transport of the passengers h m  

and to aerodromes and for collection, delivery and storage of baggage and fkeight. 

The Board of Members of the Co-operation consisteci of: 

a chairman; and 

five (5) members (Three (3) of whom were to be drawn from the public service 

of the three East Afncan countries). 

AU members were to serve at the pleasure o f  the Authonty. 



Under Section 21, the Corporation had powa to rmla niles nsccssary or 

desirable for theu proper working, management and control, so long as those niles were 

not inconsistent with the parent Orda in Council or any other hw for the time king in 

force in any of the East f i c a n  Countries. 

By virhie of these provisions Kenya, Uganda and Tanganyika and Zanzibar 

founded the East African Airmys  Corporation in January 1946. The initial capital raiscd 

for the airline was £50,000 sterling contributexi by the four govemments in the ration of 

67.7% from Kenya, 22.6% h m  Uganda, 9% h m  TanganyiLa and 0.7% h m  

Zanzibar. The airline began operations in 1946 with a flet of hifed DeHaviland Dragon 

Rapide twin engine biplanes. Those aircraft operateci twenty-one scheduled seMces a 

week most of which covered the East Afiican cuastal regions extendhg as far south as 

d in di. 93 

With regard to issues of accountability, the East Afncan Air Transport Authonty 

was to lay a nport dealing with their operations and that of the Corporation during the 

At that time, there was a shortage of aircraft suited for passenger role and cargo fieighting 
at economical rates. Nevertheless, despite the limiteù capacity of these aircraft, East Afriwi 
Ainvays carried 9,403 passengers and generated total revenue of f85,852 sterling durhg its first 
Y-- 

Ia response to market conditions, Dominies were replaced with DeHavilland Dores and 
subsequently Lockbeed Lodestars. These were gradually supersedexi by Douglas DC3 air&. 
By 1950, the annual revenue bad shi€ted to f473,144 sterling and services were expandeci to 
Mafia, Mombo, Tanga, Kongwa and other parts of Tanganyika. 

In 1952, the Corporation purchased six additional Dakotas. In 1957. East Afncan 
Ainvays eatered the international routes as a result of acquiring three (3) fouraginecl pressurized 
Canadair aircraft. The Canadair flew scheduled services once a week to the United Kingdom, 
twice a week to Pakistan and hdia via Aden and weeldy service to Rhodesia. The fleet was 
beefed up by two Cornet jets which started operations in September 1%0 coverhg 1,836,4&4 
miles in the first year, carrying 27,000 passengen and earning f2,4 d l i o n  sterling. A third 
Comet was acquired in May, 1962. Lata four Fokker 27 Friendships were aquired for the 
regional and domestic n ~ o r k s :  See East African Community - A H a n d b k ,  1972. 
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year before each of the respective councils of the East Afrïcan territories. Such a rrport 

would entail information on the procesdings and policy of the Corporation at the end of 

each hanciai y-. The Corporation was placcd under the supansion of the Authonty. 

The Air Navigation (Air Restrictions) (Revodon) Orda, 1946 was passed. This 

moked the Air Navigation (Air Restrictions) Orda 1939. This mocation was done by 

the Colonial Govemor under the powers confemd on him by Section 7 of the Air 

Navigation Act, 1920 as applied to the colony Ui ccmjunction with the Colonial Air 

Navigation (Application of Acts) Order 1937. Further directions were issued by the 

Govemor, that is, the Air Navigations Directions 1946 issued under Article 30 of the Air 

Navigation (Colonies, Protectorate and Mandated Temtories) 1927. 

The Air Navigations Directions (No. 2) 1946 were again passed. AU these were 

to be read together with the Air Navigation Directions 1931. 

In 1946, the East African Air Transport Authority issued the Air SeMces 

(Licensing) Regulations 1946 under the powers confened upon it by the East African 

Temtories (Air Transport) Order in Council 1945. These regdations dealt with 

conditions for licensing air transport. 

On the 7 December 1944 at the International Civil Aviation Conference held at 

Chicago, a convention was signed on behalf of the United Kingdom known as the 

"Chicago Convention on International Civil Aviationw. This Convention was intended to 

supersede the Paris Convention of 1919. To liaep the colony and protectorate of Kenya 

abreast with this new development, His Majesty extended the operations of  Sections 1, 

2, and 3 of the UK Air Navigation Act, 1947. This act had already incorporatsd this new 
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development) by d g  the Colonial Air Navigation (Application of Ac&) 

(Amendments) Order 1947. This orda was an Amendment to and enactment in 

conjunction with the Colonial Air Navigation (Application of Acts) 1937. 

nie A i .  Navigation (Civil A v M d  Charges) Regulations 1945 was issued by the 

Colonial Govemor under the powas conferred upon him by Article 30 of the Air 

Navigation (Colonies, Protectorates and Mandated Territones) Orda 1927. It deait with 

- the rates and charges imposed on ownas of aircraft. 

Then came the East African (Aigh Commission) Orda in Council, 1947, passed 

in England by His Majesîy to appiy in the colony and protectorate of Kenya, the trust 

temtory of Tanganyika and the pmtectorate of Uganda. This legislation was passed to 

provide the legal framework for ~09rdination and participation in the newly created 

Aviation Cornmon Services. At Section 4 thmof, the Order in Council created the East 

AKcan High CommissionM as a body corporate with perpetual succession under which 

the East Afkican Legislative Assembly and the executive authonty were set up. 

Section 9 provided that the High Commission would have the following powers 

and duties, inter aia: 

(a) Take over the Administration of seNices set out in the Schedule to the Order. 

Such services included: 

(1) The East Afncan Directoxate of Civil Aviation 

P< Hereinafter refend to as the High Commission. 
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(2) Services arising out of the function of the High Commission as East 

Afiican Air Transport ~uthority~ 

@) Take ovq the fwictions of, and replace the East Afncan Air Transport Authority 

pmiously established by the East African Territories (Air Transport) Orda in 

Council 1945. Whereupon any refama in the said orda in Council to the East 

Afncan (Air Transport) Authority was to be cansaued to nfer to the High 

Commission. Key functions tbat were taken over by the Commission hereunder 

included those related to and arising out of its powers as the East Afnca Air 

Transport Authority and matlas pertaining to the Directorate of Civil Aviation, 

the East Afican Meteorological Department, East A f i m  Radio Communications 

Services and the East Afncan Transport Poiicy Board. 

Section 14 of the 1947 Order in Council also established the East Afiica Central 

Legislative Assembly. This Assembly was to serve more or l a s  as an appendage of the 

High Commission in practicai terms since it was there to aid the latter to attain its 

objectives. It is also noteworthy that the colonial legislators' latitude to enact laws was 

conditional upon the governor's express approvai. However, the cornpetence to legislate 

on matters relating to civil aviation was altogether denied to them by the statutory 

instruments relating to the appointment of governors.% Notwithstanding the 1947 Order 

95 It is to be noted however, that the East African Directorate of Civil Aviation was a 
department of the High Commission and was charged with the responsibility of advising the High 
Commission and East African territories on al1 civil aviation matters, and controllhg the activities 
of aircra operaton in and over the East Afncan territories See Am& Repon of the East 
Afrian Directorate of Civil Aviation fur the Year 1948, at 7. 

% Great Britain, ïhe East Afican (Air Transport) (Amendmen!) Order in Councll - Statutory 
Regulations and ûrders, 1955 / No. 18 19. 
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in Councii we obsem that the colonial East African ceoperative ariangcmcnts wae not 

preceded by a formai legal ftamework. %or to the enactment of the High Commission 

legislation, inter-territorial activities were done by the Govanor's Conference on an ad 

hoc basis - a machinery which had no judicid or constitutional foulldation. As an 

administratively fomd body by a directive of the Scaaary of State, this mechanism had 

neither public accountability nor the means by which to d s t  public support. In practice, 

the governors made their own decisions on the basis of documentation available to them 

through normal official channels, taking into acmunt their respective territorial interests, 

thus resulting in policy decisions laclring any "East Afiican' orientation in content. A 

legal and administrative kunae  ensued but was later redressai by introducing identical 

ordinances in the three East African territories and proposais of the colonial office in 

1947 to replace the Governors Conference with the East Afnca High Commission. 

In 1948, the Aerodromes (Control of Obstxuctions) Ordinance 1948, No. 22 was 

enacted with the purpose of proMding for the wntrol and removal of obstructions in land 

adjacent to and in the vicinity of aerodromes. This legislation was introduced by the 

govemor of the Colony of Kenya with the aàvice and consent of the legislative councii. 

The Colonial Air Navigation (Amendment) ûrder, 1948 was passed, amending 

certain sections of the Colonial Air Navigation (Applications of Acts) (Amendments) 

Order 1947. 

The Colonial Air Navigation Order, 1949 was enacted and extended to have force 

in the colony and promtorate of Kenya. It also applied to the other East African 

territories. This legislation made provision for the conditions of registration of aircraft, 
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air worthiness, inspections, etc. of the airaPft flying over the cdony and also introduced 

conditions to licaising Aerodromts. It mohd the following orders: 

(a) Thc Air Navigation (Colonies, Pmtectorate and Manâatd Tdtories) Orders, 

1927- 1939; 

@) The Colonial Air Navigation (Amendment) Orders, 1948. However, in spite of 

the ~evocation of the foregohg two legislations, the Colonial Navigation Order, 

1949 provided for the continuance of the operation of aii the existing regulations 

and directions made under eariier Oiders unless and until they were replaced or 

otherwise terminated. It is these kinds of provisions that confounded a complex 
' 

labyrinth maze of reguiations, orders and directions that plagued the East Afican 

aviation legal and institutional framework for weli over a quarter of a cenhiry to 

follow. 

The 1949 Order was enacted by the govemor under the provisions and powers 

confened on him by the AeTOdTOmes (Control of Obstructions) ûrdinance 1948, in which 

by virtue of Legal Notiœ No. 1149 of 1953, the Emba- area within Nairobi was 

declared an aerodrome for the purposes of the ordinance. 

The Colonial (Application of Act) (Amendment) Order, 1953, amended the 

principal Order so as to provide that the powers to make regdations for the licensing of 

air transport and commercial flying under Section 13 of the Civil Aviation Act, 1949 

would not apply to the East Afncan territories which included the colony and protectorate 

of Kenya. This exemption was effected because provision already existed in the East 

African Temtories (Air Transport) Order in Council, 1945 for the making of such 
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regulations. It is, however, notd that the C o I d  Civil Aviation(App1ication Acts) 

1952, had extended certain provisions of the afonsPid Civil Aviation Act, 1949 to apply 

in the East African territmies. 

Under the Colonial Air Navigation M e r ,  1949, pursuarit to the powas conferred 

upon him by articles 35 and 36 thacof, the Govanor utempted the Mcnft operated by 

the Kenya Police Resem during the emergency @od to d a n c e  thtir operations in the 

maintenance of peace and order. 

Later, the East African Territories (Air Transport) (Amendment) ûrder 1953 

arnended part of the principal ûrder which had conferred powers relating to licensing of 

air transport and commercial flying to the East Afncan Air Transport Authonty. This 

amendment macle provision for the East African Air Transport Authonty to delegate any 

of the powers conferred upon it and to provide for the establishment of an appeal tribunal 

to which deciaions of the Director of Civil Aviation could be appealed h m .  Specificaiiy 

the 1953 Order pmvided that the powers wnferred on the Air Transport Authority (at 

that time already transferred to the High Commission) should be exercised by the 

Director of civil aviation, East Afica. To confound the confusion, the Air Services 

(Licensing)(Deiegation of Powers) (Amendment) Order, 1959 provided that when the 

authority considers that the exercise of any power or the performance of any duty by the 

Director of Civil Aviation involves the coordination and development of air s e ~ c e s  

generally in the East African temtones, then it may, by notice to the Director of Civil 

Aviation direct that the Director of Civil Aviation shaU not exercise such powers or 

perforrn such duty as specified in the notice; therefore, the powers shall be exercised and 
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the duty paformed by the Authority. It is difficuit to imagine a more cornplex of 

reguiations, orders and delegations to establish a simple licensing system for air senrices 

operations. To get a clear picaire of al1 the provisions (relevant to obtaining a licence to 

operate an air d c e )  nquited reference to no less than eight inter-locking legal 

documents. Furiher, by virtue of the Colonial Air Navigation (Amendment) Order, 1953, 

the Colonial Air Navigation Order 1949 was amended. 

This amendment related to, inrer alia: logding instructions, a h a f ' t  operation 

manuals, cornpliance with minimum weather conditions by operations of public air 

transport, and the carriage of dangerous goods in the aircraft. 

The Carriage &y Air (Non-International Chage )  (Colonies, Protectorates and 

Trust Territories) Order, 1953 was enacted to entend the application of sections 1(4) and 

(5) of the British Carnage by Air Act, 1932 and the first schedule to that Act subject to 

certain adaptations and modifications to the Carriage by Air in the East Afican 

temtories. The most notable feature of this legislation is that it extended into the colony 

and protectorate of Kenya the provisions of the Warsaw Convention for the Unification 

of Certain Rules Relathg to International Carnage by Air signed on 12 October 1929. 

This legislation also replaced, consolidated and revoked the Carnage by Air 

(Colonies, Protectorates and Mandated Temtories) Order 1934 and certain other related 

Orders made under the Carriage of Air Act, 1932. 

The East Affican Air Navigation (Radio) Regulations, 1953 was enacted by the 

East Africa High Commission pursuant to its powers under Article 64 of the Colonial Air 
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Navigation 1949-1952. It made provision for the regulation of radio apparahis and 

operating personnel in aii.craft. 

The Colonial Civil Aviation (Application of Act) (Amendment) Order, 1955 and 

the Carriage by Air (Non-International Carriage) (Colonies, Protectorate and Trust 

Temtories) (Amendment) Order was isswd in 1955. Its effect was b amend the 

definition of the tam "Govanor" in each of the rrspsctive M e r s  at paragraph (1) of 

Article 2 of the principal Orders to mean, in relation to Zanzibar, the pason for the 

time-king performing the functions of the British Resident, Zanzibar* 

In 1955, the Colonial Air Navigation Order was enacted replacing the Colonial 

Air Navigation Order, 1949 and a l l  subsequent amendmenu thereto. In exercir of the 

powers conferred by this legislation, the Muiister for Commerce and Industry issued 

notice to the effect that the foilowing aerodromes in Kenya were available for landing or 

depamire by specified aircraft by 10 March 1958: Eldont, Garissa, Isiolo, Kisumu, 

Kitale, Malindi, Mombasa, Mtito Andei, Nairobi, Nakuru, Nan yuki, Rumuruti, Wilson. 

Other Regulations made during this pend included: 

1. The East A f n m  Air Navigation (General) Regulations, 1954, made by the Hïgh 

Commission under powers conferred upon it by article 64 of the Colonial Air 

Navigation 1949- 19%. This reguiation replaced, consolidated and revoked the 

existing subsidiary temtorial legislations set out in the schedule thereto which was 

in force then, in the Colony of Kenya and elsewhere. 

2. The Civil Aviation (Investigation of Accidents) Reguiations 1954 made by the 

High Commission under powers conferred upon it by Articles 3 and 4 of the 
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Colonial Civil Aviation (Application of Acts) Order 1952. It replace& 

msolidated and mohd the territorial npuiations set out in regdation 14 

thereof, which were at the time in force in Kenya. 

3. The Civil Aviation (Investigation of Accidents) (Amendments) Regdations 1955 

were passed and it amended the p ~ c i p a l  regulations by enabling the Director of 

Civil Aviation, East Aftica to order the removal of an aircraft involved in an 

accident within the East Afncan territories which, in his opinion, was lilrely to 

be a danger or an obstruction to the public or to air navigation or to other 

transport. 

The Colonial Air Navigation Order, 1955 was also enacted. This legislation 

revoked, re-enacted, with certain amendments, the provisions of the Co1onial Air 

Navigation ûrder 1949, and its amending Orders and it applied .to the tenitories 

mentioned in the Schedule VI thereto, which included the wlony and proteztorate of 

Kenya. These provisions were similar to those containecl in the UK Air Navigation Order 

1954. These provisions were mainly in dation to the operation of aircrafi and were 

largely the result of applying International Civil Aviation Organisation standards and 

recommended practices (SARPs) that were adopted by the UK government. This 

legislation also provided for the continuance in force of any instruments issued, made, 

or gained under the Colonial Air Navigation Order 1949, and its Amendments until 

otherwise superseùed, revoked or otherwise terminated . 
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Then later came the East Afncan Tenitories (Air Transport) (Amendment) ûrder 

in Councii 1955 whose purpose was to clarify that the powers of the East Afiican 

Airways included operathg restaurants. 

The East Afncan Territories (Air Transport) (Amadment) No. 2 &der in 

Council 1955. This legislation empowered the East Afncan Aimays to operate air 

transport services outside the geograpiiical b i t s  of the East Afiïcan territories. 

The Coloniai Air Navigation (Amendment) ûrder 1956, amended the Colonial Air 

Navigation Order, 1955-1957, permitted the use of a simplifed document in piace of the 

joumey log book and in relation to the following issues: 

- performance of flights for the purposes of expriment 

- areas in which aerobatic flights and manoeuvres is prohibited 

- the requirements goveming flight dong a line of landrnarks, etc. 

The Colonial Air Navigation (Amendment) Order, 1957 coming into operation 

same year amended the Colonial Air Navigation Order 1955. This Amendment dealt with 

smoking in aircrafts, carrying of persons in certain parts of the aircraft and aerodromes 

to be used by passager carrying aircraft. It increased the minimum height at which 

aircraft may fly over a built up area, city , etc. 

The Air Services (Licensing) Regulation, 1957 was enacted and it specified the 

requirements for the licensing of air s e ~ c e s  within the East African territones including 

the territory of Kenya. 

The Coionid Air Navigation (Amendment) ûrder 1957 and the Colonial Air 

Navigation (Amendment) ûrder, 1958. These amendmenu dealt with the operating 
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conditions of aircraft crcw with particular iefercnœ to crew fatigue and laid dom 

permissibie hours of duty. 

By the Civil Aviation (Charges for Navigation S e ~ c c s )  Act, 1957 the High 

Comrnissioner was for the fmt time perrnitted to raise menue in respect of the safety 

and meteomlogical Services provided to aVcraft generally. 

The East Afncan Temtories (Air Transport) (Amendment) ûrder in Council, 

1958 was passed. This increased the board memôership of the East African Airways 

Corporation h m  five (5) to six (6) basicaily inwrporating British Ovefieas Ahays  on 

to the m d  of East Afican Aimays Corporation in line with an earlier mmmendation 

by the Cornmittee on pst-war ld air s e ~ c e s  in East A-. 

Civil Aviation (Investigation of Accidents) (Amendment) Regulations 1958 and 

1959 were pas& by the East Afnca High Commission under the powers confermi upon 

it by the Civil Aviation Act, 1949 as extendecl to the East African territories by articles 

3 and 4 of the Colonial Civil Aviation (Application of Act) Order, 1952. 

The effect of this Legislation was to transfer powers and duties previously vesting 

on the Director of Civil Aviation, to the Commissioner for Transport and to the 

Administration by the 1959, legislation respectively. 

The East African Air Advisory Council (Amendment) Order 1959 was passed by 

the East Afnca High Commission, under the powers conferred to it by Section 9 of the 

East Afncan High Commission Orders in Council 1947-1958. This legislation arnended 

the principal Order by tramferring the chairmanship of the East Afncan Air Advisory 

Council from the Comrnissioner of Transport to the Adminisaator. 
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The Aerodrornes Regulations Onlinaace 1%0 No. 39 of 1960. This ordinana 

was pas& to provide for the making of regdation for îhe Control of Aerodn,mes and 

for the enforcement of such rephtions. It vested the power of making the regdations 

in the Minister for the time-being in charge of transport. 

The East African Air Navigation (Radio) (Amendment) Regulations, 1960 was 

made by the East Africa High Commission Under Article 68 of the Colonial Air 

Navigation ûrders, 1955- 1959. This legislation introduced revised rquirements in 

respect of the standards of medical fiîness for various classes of fiight d o  telegraphy 

operator's licence - thereby conforming with the requirements of ICA0 Standards and 

Recommended Practices. 

The Colonial Air Navigation Order, 1961 enacted the same year revoked the 

Colonial Air Navigation Orders 1955-1959 following the same pattern in the UK Air 

Navigation ûrder 196û. 

The East African Common SeNices Organisation ûrdinance 1961 No. 26 of 1961 

was an ordinance passed to provide for giving effect to certain provisions of the East 

African Common S e ~ c e s  Organisation Agreement and for rnatters connected there wih. 

The agrewnt was concemed with the control and administration of certain matters and 

services of common interest to the inhabitants of Tanganyika, Kenya and Uganda. It is 

usehl to add here that by the late 1950 '~~  the difficulties inherent in the East Af'rican Co- 

operation were not anything new nor were the attempts to resolve them. It becarne 

increasingly apparent that the bencfits h m  the common semices were accruhg more to 

Kenya than here partner States and an attempt to find a more equitable formula became 
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imperative. This ordinanœ abolished the East African High Commission and the East 

Afncan Central Legisiative Assembly, ail established by the East Africa (Aigh 

Commission) ûrder in Council 1947. Howeva, under Section of die Ordinance, the 

existing laws of the East Africa High Commission continued to apply in Kenya and were 

to be read and constrwd with such modifications and qualifications as were necessary to 

bring them into conformity with the agreement betmai the partner States as aforesaid. 

The agreement which was attached as a schedule to this Orclinance established the East 

Afncan Common SeMoes Organisation (hereinafter d e d  "The Organisation ") . 
The functions of the Organisation were delirnited to include: 

- To administer the services set out in the first schedule to the Constitution which 

included inter alia: 

(a) The East Afiican Directorate of Civil Aviation and 

@) SeMces arising out of the functions of the Authority as East Afncan Air 

Authority and 

(c) To take over from the East Afica High Commission such of those seMces as are 

in existence at the coming into effwt of the Constitution of the Organisation. 

(d) Provide machinery to faciltate the cosrdination of the activities of the 

governments of the territories on any matter of wmmon interest. 

By Article 3 of the constitution, the ordinance established the East African 

Common Services Authority and by Article 16, the Central Legislative Assembly for the 

Organisation was established. It is to be noted that the matters in relation to which acts 

of the Organisation could be enacted incluâed civil aviation. 
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Now with the sucassion of the East M c a  High Commission by the East African 

Common SeNices Organisation on 11 December 1961, various legislative and 

administrative reforms were effated and infiuaiced by the very concept of a joint 

aviation enteqrise and driven by the nalization of the need for partnctship and equal 

participation in the equities of the joint transport vennires by the three East African 

States. 

Fintly, was passed the East African Civil Aviation Board Oder 1961 made under 

Article 1 of the Constitution of the Organization. This Order made a provision for the 

establishment of the East Afkican Civil Aviation Board which was to take over the 

fûnctions of the Air Advisory Councü and the Air Transport Licensing Advisory Board. 

Secondly, the Air SeNices (Liœnsing) Regulations, 1961 extended the powers of 

the Authority i.e. The East Afncan Common Services Authority to licence International 

air services operations which had been previously excluded. 

Lastly, under îhe Air Services (Liœnsing) (Delegation of Powers and Appeals) 

Order, 1961, the powers and duties imposed on the authonty by the above Act were 

delegated to and made exercisable by the Civil Aviation Board. This Ordér also made 

provision for appeals from the decisions of the Civil Aviation Board. 

The Civil Aviation (Regulation of Rocket Firing) Act 1961 also was passed as a 

substantive legislation to regulate the firing of rockets and in 1962 Regulations of the 

same year were passed to control the firing of rockets in East Afnca. This becarne 

necessary in the interest of air safety because of increasing concem in the use of the 

projectiles for rain inducement in the farming areas of the East Afncan temtones. 



- 
THE TRANSITIONAL PERIOD: 1960 ONIiVARDS 

As indicated in the abstract, the transitional period spânned the immediately 

preceding and closely following the attainment of sovenign statehood by Kenya. Our aim 

in this chapter is to examine some of the repercussions of this transition of the civil 

aviation arrangements alnady existing expecially the multinational institutions serving 

the common interests and how the Partner States especially Kenya responded to these 

constitutional and political changes. 

An examination of the East African Airways files and the East Afiican High 

Commission papers discloses a considerable irritation and criticism of the cooperation in 

relation to the major policy decisions taken in the pre-independence period. It was 

suggested for example, that there was a greater need for the realisation on the part of the 

corporation of the effect of its programme and policy on the tax payer in East Afnca. It 

was considered a wealuiess of the Order in Council as it stands that the duty of the 

corporation as stated therein appears to make the airline solely responsible for deciding 

whether its operations were consistent with economy . It was contendeci that the Board 

of the corporation was not aware and was unlikely to concem itself with ali the tinancial 

implications of its own policies such as the costs of construction and maintenance of 
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aerodiomes, metc~rological and air traffic semices, etc? This criticism can k better 

understood against the background of what even thai was one of the most sensitive of 

the Airways policies as far as territorial govemments were concerned - The terrninating 

of most of the Airways' routes in Nairobi. Tanganyika for example, cornphimi in 1960 

that the larger East Afican Ainuays planes operathg on ovcrseas routes generally 

terminated in Nairobi forcing passengers bund for other parts of East Afnca and 

especially those ôound for Dar-es-Salaam to tansfer to slower local flights. This 

cri ticism achüilly went deeper than men resentrnent felt by the political commissars at 

bis "discriminating ' policy . It was clear that the economic implications of those policies 

were very much at the forefiont of these criticisms. The response by the Ainvays was 

to take a futile recourse of pouring economic b a h  on polit idy troubled waters. As one 

writer has aptly put it, "it was far less expensive, the amuntants told the politicians, to 

feed passengers to and h m  the various parts of East Afnca to a central staging pst -  

Nairobi, for overseas flights than to disperse large planes to various parts of East 

~frica".* 

The East Afncan Airways' daunting task of balancing anomic realities of its 

operations and regional political expectations was effectively pinpointed by the Raisman 

Report, which investigated the cornplaints and recommended a King Solomon-like 

formula that 

% Nairobi 0mmwicananon Conference (2 November, 1961) Document No. CAVIDeptlGen 
1ûûû para 6.5. 

" Thomas M. Frank, East AfncM Un@ nirough nie LAW (Yaie University Press, 1964) at 
63-64. 



nie objective of prmiding a Eair service to ai i  of East Afnca aui take 
preœdenœ over maximising profits but the Corporation is aititled to be 
cautious when, in the pursuit of such Ediniess, its whole profit appean 
aidangered? 

It is against this background that we witness the main t h s t  of the maiden attempts at 

restructuring the legal and institutional framework for the AUways aimed at securing a 

greater control of the Corporation by the respective East AfÎïcan govemments. 

It appears the general thinking at this time was focusai at the control of the Bmd 

of Directors of the Aimays, that the control of the appoinûnents thereto would secure 

the requisite control of the Airways by the individual member countnes. Conquently, 

when the East African Airways Act, 1963 was unveiled, its scope was highly 

circummibed and little focus seems to have been made on the overall legal and 

institutional set up of the Corporation. The stated purpose of this legislation was "to 

change membership of the Board of the Corporation on a basis which is considered more 

suitable to meet the present &y re~uirernents."~ It increased the membership of the 

board from six to eight in addition to the chairman and provided for a continueci 

~i~ùrnbership of British Overseas Airways Company (BOAC) nominee on the board of the 

Ainvays. The other notable amendment was the establishment of the East African Civil 

Aviation Board by Section 3(2) thenof as an inter-govemmental agency to exercise 

regulatory fbnctions. Otheniuise in di other respects, the legislation remhed basically 

as that wntained in the Order in Council setting up the airways. 

* Report of the Economic und Fiscd Conmission (J. Raisman-Qrairman) 1%1 (London 
H.M.S.O.), Cmnd 1279 at 47. 

" Proceedings of the Centrai Legisfative Asse- Debates, 8 May 1963. Hon. Jamal Col 
at 321. 
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The East Afncan Territones (Air Transpoa) (Amendment) Order in Council, 

1963 removed fiom the East Affican tenituries (Air Tmspart) Orda in Council, 1945 

those provisions establishing and those relating to the functions of the Corporation known 

as the East Afncan Airways. 

nie C i d  Aviation (Charges for Air Navigation Sentices) (Amendment) 

Regulations, 1964 reduced the exemptions pennitted to owners of aircraft and modifiai 

the basis of raising charges. 

Another important legislation that was initiated during this period was the East 

Afncan Civil Aviation Act, 1964 which established the C i d  Aviation Board and the 

Civil Aviation Technical Committee. This Act also gave generd powers to the East 

African Common SeMces Authority to make regulations and to give effect to the 

Chicago Convention on Intemational Civil Aviation signed on 7 December 1944 and to 

generaUy regulate air navigation. 

It provided for the establishment and maintenance of aerociromes liability damage 

caused by aircraft and detention of aircrafi. Apart from the substantive provisions, the 

following were the subsidiary legislations made under this Act: 

1. East Anican Air Navigation Regulations 1965 

2. East Afncan Licensing of Air Services Regulations 

3. Civil Aviation (Regulation of Rocket Fixing) Regulations 1965 

4. Civil Aviation (Charges for Air Navigation Services) Regulations 1965 

5. The East Afncan Civil Aviation Technical Committee Resolutions 1965. 
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As noted earlier, the Raisman formula did not however solve the problems that 

had piagued the co-aperative aviation endeavous for aü times. A series of meetings in 

the early 1960's.ensued and culmiaatcd in the "Kampala Agreement" of March 1964 

r.rhich attempted to find a more equitable formula. This agreement, however, encountered 

considerable implementation hitches and in August 1965, the three heads of the East 

African States agreeù to undertake a comprehensive and simultaneous miew of aU 

phases of economic co~operation in the region. This leci to the appointment of the Phillips 

Commission with terms of reference that included: 

To examine exista arrangements in East Africa for co-operation between 
Kenya, Uganda and Tanzania on matters of mutual interest, and having 
due regard to the views of respective govemments to make agreed 
recommendations on the matters considered.lm 

This commission is signifiant to our discussion herein beaiuse its tenns of reference in 

effect brought matters af'fecting the affaits of the East African aviation within its ambit. 

Moreover, the recommendations of the Commission led to the 1967 Treaty for the East 

Afîican Co-operation which set up a new fiamework for mperation in the region. The 

waty was signed at Kampaia-Uganda on 6 June 1967 and was immediately ratified by 

aU the three States and national legislation giving efi't to it passed by the varbus 

governments. It came into force on 1 December 1967.L01 Article 3 of the treaty 

specifid the institutions of the community to include such corporations, bodies and 

departments and services as are established by or provided for by the treaty. Chapter M 

lm Donald Roîhchild (Ed), Politics of Inregrotion: An East Afican Documenrary (EAPH, 
1968) at 245. 

"' East African Community Medidon Agreement, Act No. 13 of l%7, Chapter 4, Laws of 
Kenya. 
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of the treaty pmvided for the functions of the community and under Article 42(3) 

thenof, the East Afnca Corporations were obliged on khalf of the partner statw and in 

accordance with the treaty and laws of the Community, to administer the seNices 

specified in Pari B of Annex IX ta the Treaty. These services included the East AfÎican 

Aimays. It is howwer, Article 71 of the Tnaty which in effect established the East 

Afncan Airways Corporation. Article 72 laid down the principles of operation for the 

corporations of the community and the provisions of this article were reproduced word 

for word in the East African Airways Corporation Act, 1967 especially Section 18(1) 

thereof. In Art. 73 of the Treaty, it was provided that the East Afncan Ainuays 

Corporation, like other corporations would have a board of Directors responsible for the 

policy, oontrol and management. This board of Directors would be comprised of a 

chairman appointed by the Authority, a Director General and eight other members. 

Appointment of such membea was to be guided by the desirability of appointhg persons 

with experience in commerce, industry, finance and administration or with technid 

experience. This ûeaty abrogated the East Afncan Common Services Organisation 

Agreements, 1961-1966.'m 

As already pointed out, the East African AiFNays Corporation Act, 1967 was 

enacted immediately foîlowing the coming into effect of the Treaty and pursuant to the 

provisions of Article 7 l(1) thereof. 

By this Act, the East Afnca Airways Corporation was established as a body 

corporate and the intention of the three govemments to operate the common services 

lm Article 97 of the Treaty . 
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including aviation as seif-sustaining and equitably rrwarding cuncems could not have 

b e n  more clearly expressed. Unda Section 4 of the Act, all the property of the East 

Ahican Common Services Authority pnviously estabLished by the East Afkica Common 

Services Organisation ûrdinance 1961, were vested upon the East îüiica Community. 

The latter was establishd by the 1967 ~ c t l @  and was a body corporate within Kenya 

having aü the rights and subject ct ail iiabilities to which the East Afncan Common 

Services Authority had immediately before the commencement of this Act. 

Under Section 6 of the Act, ali "the existing lawsw (emphasis added) were to 

continue in force and were to be read and construed with such modifications and 

qualifications as would be necessary to bring them to conformity with the Treaty. We 

should note that reference here to "existing lawsn means aU the enactments of the High 

Commission or the East Afncan Common SeNices Organisation in force or having effect 

immediately before the commencement of this Act. It is our opinion that as germane as 

the expressed intentions in the 1967 Act were, they could not permutate into workable 

policy postulates for the simple reason that h m  the outset Le. h m  clause lO(1) of the 

East Afican Air Transport Order in Councii 1945 through to the 1967 Act, the East 

African Airways P ~ c i p l e s  of Operations were defined in a most frugal manner. In great 

part this was contributed to by the lack for a long tirne, of an effective inter- 

governmental agency to monitor its pursuits of economic (or more precisely, ailocative) 

efficiency as a commercial venture. The member states policies and decisions were often 

influenced by the fealization of partnership inequality to the extent that Kenya believed 

" ,Supra note 34. 
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h a  advancement in the service sector and burgeoning industrial base contributed more 

than a fair shan to her partners while the others felt she was taking an undue advantage 

of their weak positions to exploit their domestic markets. niese reasons coupled with 

transborder crises in the ncwly independent states made the more traditional objective of 

estabiishing air transport as a tod of national defenœ and prestige more real and this 

placed a severe stain on the v a y  concept of a joint aviation enterprise. The provisions 

of the East African Civil Aviation Act and the concomitant regulations became 

increasingly dificult to enforce and rather superfluous in their effect, in 

situations of aggravated security and emergency, reqwring swift and often unilateral 

action. Member states were, therefore, obliged ta consider altemative arrangements in 

the air transport system amidst the mounting political tension and constant 

misunderstanding in the management of East Afncan Ainuays. In 19fi Kenya draM 

and adopted h a  own Civil Aviation Act - an Act of parliament to make provision for the 

control, regulation and orderly development of civil aviation in Kenya and for rnatters 

incidental thereto and ~ 0 ~ e C t e d  therewith.lM A detailed examination of this Act 

foiiows herein below. In the same year, Kenya announad the inauguration of her own 

airline - Kenya ~ i r w a y s . ' ~  

Reamble: ï k  ûvii Avim'on A a  No. 22 of 1977 - Chapter 394 Laws of Kenya with 
commencement date of 16 December 1977. 

Duify Nan'on, Nauobi (4 Febniary 1977) Kenya Ainvays Limited was incorporated as a 
private Company on 22 January 1977 end commenced operations on 4 Febmary 1977. 



From our foregoing account of the pmblems that piagued the co-operative venture 

in civil aviation in East Africa, it bemme rather oôvious that the eventuai disintegration 

of the air transport system would be inevitable and the now indcpmdent States had to 

grapple with their own challenges of civil aviation in their separate development of air 

- transport system. This dishtegration also led to individual legislation on ak law which 

in Kenya is pnmarily contained in the already cited Civil Aviation ~ c t ' ~  and other 

legislation to be discussed herein below. Kenya's praent Civil Aviation Act was picked 

almost word for word from the 1965 East Afncan Civil Aviation Act and its discussion 

herein will not be so much that it was a new development in Kenyan air law but rather 

that it is u s e N  in reflecting the present status of air law in Kenya. 

Apart from the disintegration of the East A fncan aviation enterprise another major 

aviation problem which loomed large during this pend of transition wncerned the extent 

to which Kenya was bound on her atginment of independence, by aviation comrnitments 

validly entered into by Her Majesty's govemmeat in the United Kingdom. We have seen 

in the preceding pages the process of constitutional ceception of British air law in Kenya 

and how the British domestic air law and international aviation conventions to which UK 

was a party were extended thereto. The emergence of Kenya on the international plane 

as a sovereign and independent state meant therefore, that some definitive position had 

la Supra note 37. 
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to be talcen concerning both the cositinued application of an#or the extent to which she 

was bound by: 

(a) Domestic .aviation legisiations of the United Kingdom made applicable to her 

during the colonial era; 

(b) Bilateral aviation agreements and related matcers; 

(c) Multilateral private air law conventions; and, 

(d) Multiiateral public air law conventions enterrd into by the UK and extended to 

her . 'O7 

We commence Our analysis of this problem by first examinhg the doctrinal basis of the 

theory of state succession in international law. 

The ongin of the doctrine of state succession has been credited to Grotius, who 

was believed to be the first jurist to introduce this theory into international law. Based 

on natural law and Roman oriented jurisprudence of his time, Grotius, in his examination 

of the legal effect of, and temination of ownership and sovereignty, equated a state to 

an individual to private law. He argued that as "the person of the heir is considered the 

lm For instance, the British arriage by Air Act, 1932 gives effect in the UK to the 
Conventrntron signed at Wursuw on 12 Octuber 1929 for the Unification of Cenain Rdes Relating 
to intemüiod M a g e  by Air. By Section l(2) thereof, Her Majesty may by order in Council 
from tirne to time certify, inter dia, who are the high contracting parties to the Convention and 
such an order in Council is a conclusive evidence of the matters so cettified: Consequently, the 
Cam'age by Air (Parfies ro the Conrentiun) Order 1%5 made on 20 Imuary 1965 ordered and 
certified tbat bigh contracting parties to the said Convention and the territories in respect of which 
they are respectively parties are as specified in Put 1 of the Schedule to the Order. Part 1 mes 
"Republic of Kenya" as a contracting party to the Convention and gives 3 Mar& 1935 as the date 
on which the Convention came imo force in Kenya. The 1965 Order superseded The Garriage 
by Air @unies to the Conwnnnnon) Oder 1%2, as amended which applied to Kenya as a colony 
and protectorate. It takes into account constitutional changes in Kenya and hence the description 
of Kenya as a "Republic". 
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same as the person of the d e c e a d  in al1 that cuncems the contînuation of ownership of 

both public and private proprty,'" so was that of a state on a change or temination 

of sovereignty over a territory. This thmry was endorsed by continental European jwists 

such as Pufendorf, Vattel, Despagnet and de Martens, who shad with Grotius the same 

legai background and juristic approach to legal pr0b1erns.l~ 

Fundamentally, the centrai theme of this doctrine was that the acquisition or loss 

of sovereignty by a state over a temitory could occur either by annexation of territory by 

another by force of arrns, by cessation of temtory by one sovereign to another, by 

emancipation or gant of independence, by formation of a union or Federation of two or 

more sovereign states into one sovereignty, and by secession of part of a state into a 

separate. sovereign state.'l0 Arising fiom these changes, krespective of the manner in 

which the changes occurred, were the attendant problems and their solutions concerning 

the rights and duties of the predecessor sovereign in the affectecl temtories. 

In formulating applicable rules for solution of these problerns, due regard had to 

be had to the existence of some prior "grundnom" or  legal order in the world 

community into which new states were bom and which have generally b e n  recognised 

as clearly binding and mandatory if any meaningful social intercourse among states were 

la Hugo Grotius, De Jure Belli ac Pacis Libn' Ires, vol. II. Translation Book il at 319 
(publications of the Carnegie Endowment for International Law, 1925) 

" Cf D.P. O'Connell, Lmv of Stae Succession (Cambridge University Press, 1956) at 
7, note 1, where a list of authoritative sources on this subject are cited. 

"O D.P. O'Conell, IniernuîionuI Law, vol. 1 (Stevens and Ocean Co, 1%5) at 423-522. Cf: 
D.P. O'Connell, Stote Succession in Municipal Law and Intemational Luw, vols. 1 & IZ 
(Cambridge University Press, 1967). 



to be conducted in an oderIy mumer. Inclusive in those gnindriorms were customary 

international kw,ll' jus cogem, the Charter of the United Nations and the various 

humanitarian law conventions such as the 1907 Hague Rules and the four 1949 Geneva 

Conventions on the Laws of the Wadl* 

As O'ConneU obsuved, "a new state is bom into a wodd of law. Indeeû it is a 

state, inasmuch as the tam is meaningful to a lawyer, only because of a law that lays 

down the conditions for and attributes of statehd".'" 

Three theories have emerged h m  the pzactice of states and the teaching of 

publicists as being applicable solutions in those cases where the question of the 

succession of a new state to the obligations of its predecessor sovereign were to be 

determined. The first theory remgnised a total succession to the rights and obligations 

of the former sovereign by the new state in the classical tradition as enunciated by 

Grotius. This has been terrned the "Universal Succession Theory. " 

The second theory , which has been termed the "positivist or clean &te theory" , 

maintained that on a change of sovereignty, the obligations of the previous sovereign 

were not inherited by the new sovereign. This theory was qualified only b the extent that 

AS to the ceaction of new states to customary internaiional law see e.g. S. PraLpsh Sinha, 
Perspecîiw of N m  Independent States on the Binding Qualiry of lntermtio1141Luw (1%5), vol. 
XIV ICLQ 122. 

Il2 See C. W. le&, State Succession in Respect of Lmv MakSig Treaties (1952) vol. XXlX 
B.Y.I.L. at 105-144. Cf. R.R. Wilson, ed., Iruematiod and Compo~aiive Law of the 
Ommonwedth @uke University Press, N.C., 1968). 

u3 W.V. O'Brien, ed., î k  New Nahahons in InremationaILmv luid Dipfomacy. Tk Yeurbaok 
of World Policy, vol. II (Washington, D.C.. Praeger, 1965) at 12. 
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"dispositive treaties" or mi treaties such as boundary agreements were binding on the 

new sovereign. Il4 

The thKd theory, which has been christ& "Nyerere Doctrinew poshilated that 

a new state did not s u c d  ipco fmo to the tmty obligations of its predecessor 

sovereip; but that such a new state should be fne within a stated period (2 years) after 

its independenœ to pick and choose which o f  the treaty obligations of the predecessor 

sovereign would continue to bind the new state. 

On the face of it, it may appear that on independenœ, Kenya as a matter of 

course inherited aLi the aviation bilaterals and multilaterals that were concluded by Britain 

on her behalf in accordance with the international law prinaple of "Universal Succession 

Theory" whereby there was a total succession to the nghts and obligations of the former 

sovereign as enunciated by the proponents of  this theory. This was however, not the case 

in Kenya after independence. A critical look at Kenya's treaty practiœ afîer independenœ 

portmys a move towards the "Positivistn or the so-called "clean slate" theory which 

maintains that on a change of sovereignty, the obligations of the previous sovereign were 

not inherited by the new sovereign. This theory is qualified only to the extent that 

"dispositive treaties" or real treaties such as boundary agreements were binding on new 

sovereign. Kenya's treaty practice on independence was a modified version of the clean 

slate theory contemporarily christened as the "Nyerere doctrinew which postulates that 

a new state does not succeed ipso fmto to the treaty obligations of its predecessor 

A. B. Keith, l'heory of State Succession with Speciol Refrence to English ami Colonial 
Lmv (1SQ7); Cf. Lord McNair, Inc Law of Treaties (1961) at 654-655. 
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~overeign~~* but that such a n m  state should be fiee within a stated period (2 years in 

the original formulation of the doctrine) a f k  its attainment of statehood to pick and 

choose which of the tttaty obligations of the pndecessor sovereign would continue to 

bind the new state. Thus, those treaty obligations which were not achowledged as king 

binding on the new state aAer the expiration of the stated period would automatically be 

deemd to have lapsed. To explain this doctrine better we take liberty to quote in extenso 

- the text of the letter written on behalf of Tanzania ta the S8creta.q G e n d  of the United 

Nations explaining why she did not sign a devolution treaty and declaring her stand on 

pre-independence treaties. It reads in the relevant Part as follows: 

The Govemment of Tanganyika is rnindful of the desirability of 
maintainllig, to the fullest extent compatible with the emergence into full 
independence of the State of Tanganyika, legal continuiîy between 
Tanganyika and the several states with which, through the action of United 
Kingdom, the temitory of Tanganyika was pria to independence in treaty 
relations. Accordingly, the Govemment of Tanganyih takes the present 
opportunity of makmkg the following dalaration: As regards bilateral 
treaties validly concluded by the United Kingdom on behalf of the 
temtory of Tanganyika, or validly appiied or entended by the former to 
the temtory of the latter, the Govemment of Tanganyika is willing to 
continue to apply within its temitory , on the basis of recipmcity , the terms 
of ali such treaties for a period of two years from the date of 
independence (Le. until DeCernber 8, 1963) unless abrogated or modified 
earlier by mutuai consent. At the expiry of that period, the Govemment 
of Tanganyika will regard such of these treatises which could not by the 
applications of the niles of customary international law be regarded as 
otherwise surriving, as having tem~inated.'~~ 

Il5 This is subject to the limitation that "real" or "dispositive" treaties were not within the 
contemplation of "Nyerere domine". 

l l6 Full Text reprduced in W. Friedman, 0.1. Lissitzyn and Richard C. Righ, I n t e ~ o n d  
Low C w s  ond Material (New York, West Riblishing Company, 1969) at 435. 
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The fidl text of Ws declaration was sent to the UN for circulation among member States 

that upon Tanganyika ôecoming an independent sovereign on 9 December 1961, they 

ceased to have obligations or rights, which they had fonnerly had, as the authority 

responsible for the administration of Tanganyika, as a result of the application of such 

international instruments to Tanganyika. This formula was termed "Nyerere doctrinew 

ôecause it was the then Prime Minister of Tanganyika, Mwaümu Julius Kabarage 

Nyerere who inithiîy ptopounésd this policy to the Tanganyika legislature. This formula 

had an infectious appeal to Kenya that when she attauied independence, a modified 

version of it was adopted as indicative of her position on succession to the treaty rights 

and other obligations of the United Kingdom applicable to her. As regard büateds 

validly cuncluded by the UK on behalf of the temtory of Kenya or validly applied or 

extended to her, the Govemment of Kenya was conscious that the Nyeme declaration 

applicable to bilaterals could not with equal facility be applied to multilateral üeaties. 

The Kenya Govemment therefore proposed to review each of them individually and to 

indicate to the depository in each case what steps it wished to take in relation to each 

such instrument - whether by way of confirmation of termination, wnfhation of 

succession or accession. During such interim period of review, any Party to a multilateral 

treaty which had pnor to independence been applied or extended to Kenya couid on basis 

of reciprocity, rely as against Kenya, on the terms of such treaty. 

In reaî ternis, the transformation h m  colonial status to independence did not 

manifest signifiant adverse effects on air law in Kenya. In fact, some categories of 
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aviation agreements survivexi the transformation unscathed and continue to apply today. 

These are: 

(a) AU S e ~ c t s  Agreements; 

@) Agreements on Personne1 Licensing ; ' l7 
(c) Agreements conceming prohibition of carriage of Dangerous Cargo in Air&; 

and 

(d) Private Air Law Conventions. 

A surgical examination of particular aviation treaties that Kenya is a party to is 

eminently beyond the scope of this thesis. Suffiœ it to say that cumntly, Kenya has 

exchanged more than seventy (70) bilateral air services agreements with various wuntries 

worldwide and the status of Kenya with regard to international (Multilateml) air law 

instruments is reflected in Appendix (A) hereto. 

With independence, Kenya in the course of entering into diplomatic contacts with 

other states had to adopt treaty practices and procedures in accordance with her 

constitutional pattern, and in exercise of the right to conclude treaties with other states 

king one of the speciai attributes of her newly aquired sovereignty. 

A few general remarks on aviation treaties: Treaties are generally classifiai as 

beiig either multilateral or bilateral. Multilateds are those in which more than two High 

Contracthg Parties regulate among themselves matters of either public or pnvate 

international law nature and such treaties may be open to accession or adherence by 

Il7 US Depcutmenî of State Publication No. 738. Ewcutive Agreements Series Na 77: 
Arrangement between the USA and Great Britain on A u  Pilots Licences effected by exchange of 
notes signed on 28 March and 15 April 1935. ?bis was applicable to Kenya, Uganda and 
Tanganyika and still subsise in Kenya. 
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either States.ll* Bilataals, on the other hand, are agreements between two States on 

a matter of exclusively mutuai interest baween them.ln Thme varieties of bilateral 

mties are employed by states in regulating civil aviation: 

(a) Air transport or Air Senrices Agreements; 

@) Memorandum of Understanding; and 

(c) Exchange of Noies. 

An Air Transport or Air Services Agreement is a f o d  international engagement 

between the govemments of two states regulating air Services between and beyond their 

respective boundaries. When the parties to an air transport agreement are also parties to 

the Convention on International Civil Aviation, it is customary to recite in the 

prearnbular clause to such agreement that it is supplementary to the said Convention. 

Where, however, one of the parties is not a party to the Chicago Convention, such a 

recital is ornitted. The effect of these two variations is that in the case of the former, it 

is intended that all the provisions of the Chicago Convention together with the Annexes 

and Recommended practices which the two states have accepted, apply as between the 

parties which in the case of the latter, these provisions do not apply. In such cases, 

therefore, specific provisions would have to be made in the Air Transport Agreement to 

cover vital elements of the Chicago Convention, the Annexes and the Recommended 

Prac tices. 

I I 8  Examples of such rnultiiaterai treaties are the UN Charter, the Chicago Convention, the 
Warsaw Convention, the Viema Convention on the Law of the Sea, etc. 

Il9 Air Transport.Agreements such as th3 Bermuda Agreements faIl iuto this class. 
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The second variety of treaties which is a prominent regdatory -1 of civil 

aviation in Kenya is the Memorandum of Understanding. This is d d b e d  by Lord 

McNai. as "an informai but nevertheles legal agreement between two or more states, 

perticuiarly when that agreement fonns a step in the proass of tidying up a complicated 

situati~n.'~ States mort to the use of Memorandum of Understanding in recording and 

effecting those secret and confidentid aspects of th& bilataal air transport negotiations 

which are not intended to be communicated to third parties. 

The third variety of aviation treaty making taLes the from of Exchange of Notes. 

This is resorted to in amending or elucidating certain provisions of an Air Transport 

Agreement. It generally emanates from the Foreign or External Affairs Department of 

State or where the Ambassador has been given full instructions on the matter, it may 

emanate fiom the Ambassador or other duly accredited state official. 

Under the East African Civil Aviation Act, 1965121 and the Treaty for East 

Afican Cwperationln the East African Authonty Comprishg of the Presidents of 

Kenya, Uganda and Tanzania were responsible for the conduct of Bilateral Air Transport 

Agreements for the three partner states of the Community. In performing this fûnction, 

the Authority was assisted by the East Afican Ministers. Negotiation of bilaterals was 

carried out by the Communications Council whose chairman was the Minister for 

Communications and Research . Although the Community negotiated bilaterals jointly as 

lm Lord McNau, nie Low of Trem*es (Oxford, 1961) at 15. 

121 Act NO. 22 of 1964. 

l* Priateci on behalf of the East African Common Services ûrganisation by the Govemment 
Ptinter, Nairobi, Kenya, 1967. 
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a tearn in accordance with obligations assumed under the Treaty for East African Co- 

operation, the actual signature of a concludeû agreement was the individual responsibility 

of particular partner States who then signed separate agreements, though in similar terms, 

with the particular foreign sPte. 

In the independerit Kenya today, the Minister for Transport and Communications 

who is a politid appointce and a Memba of the Cabinet is a permanent statutory 

- member and Chairman of the negotiating kam. While the Composition and proadure 

concerning the negotiation of bilaterais is regulated by an executive instrument, in &ty 

it is largely based on practice and administrative convenienœ. 

Registration of aviation trieaties entered into by states is effected with the ICA0 

Secretariat which then arranges for publication in the UN Treaty Series. Kenya does not 

publish any individual treaty Sefies of her own. Prior to this dissertation, to Our 

knowleâge, nothing has been writîen about Kenya's treaty practices and procedures. In 

this regard, we note and observe that the UN publication entitled "UN Legislative Series, 

Laws and hictices Concerning the Conclusion of Treaties: STILEGISER B13' contains 

a generai description of the waty practices and procedures of many states around the 

world: Given that this edition is very general and is not updated ofken enough to reflect 

the ever occurrhg treaty making process by the states, we suggest that it would be highly 

desirable if the respective Foreign Offices of Member countries could b ~ g  to the 

knowledge of the international wmmunity, their aaty practices and procedures, by 

making avaiiable to the UN Secretariat, materials and data for updating the UN 

publication refend to above. 
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Semndly, if oonclusion of trcaties is regarded as an integral aspect of international 

relations, the publication of such tmaties, in a Treaty Series, we submit, is a 

complernentary and vital aspect of that relationship. For this rrason, it is suggested that 

Kenya should maire immediate provisions in this regard, thus kilitating the 

dissemination of information as to the nature and variety of treaties entered into by it 

with a view of abandoning the cumnt practice whereby treaties concluded, not king 

secret treaties, are not generally disseminated until they find their way into UNTS several 

years after such treaties were concluded. 

3.2.1 S t d n s  rritbhi the Oveisll East Mrican Community Framework and Factom 

Leading to the Collnpse of the Coopemtive Aviation System 

To make a sober analysis of the factors that led to the collapse of the East Afncan 

civil aviation structure is a daunting task, partly because of the emotion charged 

circumstances in which it collapsed, but more so because of the difficulty in trying to 

discem facts from p~judiced political h c y .  Notwithstanding, the student of the subject 

must, in the last analysis, be his own judge as to the nature of reality and illusion, and 

rational and irrational actions. 

To a considerable extent, most of the problems that have been seen in the 

foregoing sections of this thesis were contributory and in this section attention is focused 

more on the principal precipitory factors that actuaiiy led to the cokpse. 
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In the earlier sections, reference was made to the formation and succesive 

transformation of the overail cooperative framework between the tbree East Aftican 

counaies fiom the &ys of the East Afiican High Commission, through the East Afncan 

Common Services Organization (EACSO) to the East Afncan Community.'" Behïnd 

ail this, however, loomed the pervading question of federation of the East Afncan States. 

After World War 1, Britain had b e n  keen to achieve closer political union in East Afiica 

by way of Federation,'" but relented in the face of stiff local opposition to the scheme 

and had to settle for the establishment of Govemors Confetenœ adverteû to in the 

foregoing sections of the thesis. After World War II, the matter again sucfaced, with the 

opposition to it persisting and instead the infonnal Governors Conference was formalised 

into East Afiican High Commission as the basic framework for the CO-operation in the 

region. 

At the time of the independence, the prospect of political federation was very 

rnuch in the air, and the environment appeared to augur weli for it, and between 1963 

and 1964 serious negotiations got underway for an East Afiican federation. These were, 

however, fundamental divergencies in conception about the nature of the federation which 

contributed to the final coliapse of the deliberations. As Colin Leys observed: 'What 

Tanganyika wanted, what the Kenyans were willing and able to agree and what most 

'" See chapter 1, part 1.4. 

See House of Commons Debates (United Kingdom) fifth series, vol. 172 (April8, 1924), 
vols. 35 1-353; Repon of the E m  Afiican Commission (W.G. Ormsby-Gore, chairman) md 2387, 
1925, pp. 7-9; R e m  of the Commission on C7oser Union of the Dependencies Ui Earr ond 
C e ~ d  Afnca (Sir Hilton Young, chairman) (md 3234, 1929). 
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w a125 people in those countries understaal was not federal Government but "unification . . 

For Tanganyikans and Kenyans, regional unity involved 'the concept of a tightly 

constructed federation, but for Ugandans, federation infened a loose plan of 

in tertemtorial co-ordination. " lM These diffennces ultimately proved irreconcilable, but 

everyone appreciated the advantages of regional cwqmation. The transnational 

arrangement which emaged in the miffhmtion of the continuation of the East Afncan 

Common Services Organisation, itself initially conœived as a watershed in the march to 

federation, was acceptable largely because it was looser than classical federalism in 

construction. In reaftirrning their commitments to it, the three countries were fully 

cognizant of the prevalent lack of consensus, and they went ahead because of the concem 

io reduce integration load factors in an effort to preserve the most crucial benefits of the 

in ter-unit co-ordination . 

It is against this background that writers such as Rotchild suggest that movement 

frorn federalism to these other institutions (which he prefers to cal1 neo-federalism) 

represents not a failure of will and purpose but was a logical adaptation to the political 

conditions and pressures of the postcolonial era. Neefederalism represented the aiumph 

of ingenuity and responsibility and so they forecasted a stable future for the organisation. 

Whilst that may be so, the whole arrangement by the very compromise manner 

it was sanctioned admitted dy sfunctional influences, and strains within it were inevitable. 

1B "Recent Relations Between the States of East Africa" (1965) XX:4 International Journal 
519. 

T.J. Mboya, "East African Labour Policy and Federation" in Colin Leys & Peter Robson, 
Federation in East Afria: Oppottuniries and Problems (Nairobi: Oxford University Press, 1965) 
at p. 103. 



In assessing the knefits of inter-unit colordination of wide territorial integration, it is 

only to be expected that attention gets concentrated, statistically, upon aristing situation 

with liale need to potential growth. It did not take long for this to occur and in the 

ensuing months foilowing the coihpse of the federation negotiations, dissatisfaction with 

the unequal benefits derived h m  integration mounted and led to a series of consultations 

between the countries to se& th& iednss which led to the Kampaia Agreement. As bar 

already been noted, this Agreement was never implemented and the evennial solution was 

agreed upon by the 1967 Treaty for the East Afncan Co-operation setting up the East 

Afncan Community . 

Although in law, the East African Community was a body corporate, it was quite 

obvious that in the concepts of the partner States, this organisation was far less than a 

"commissioned agent" and had no standing of its own which could initiate, evolve or 

otherwise cause to evolve any philosophy that was distinctly "East African" . Nationalistic 

influences mntinued to ovemde the "East Afncan perspectiveu. There were within the 

Community arrangement, institutions w hich were intended to cater for politicai 

consultations and political policy formulation. Amongst these, the East Afican authority, 

the Legislative Assembly, the East African Ministers and the various ministerial councils 

were in effect a forum for the exchange of views and consultation for the purpose of 

arriving at some consensus on issues affecthg the services of the community. 

Ofie could as a result evaluate tendency towards a growth to East Aftican unity 

of the basis of the activities and sentiments expressed in these organs of the community. 

However, looking at the proceedings of the East AfRcan authority and the deliberations 
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of the East Afican legislative Assembly and the Council of East f i c a n  Ministers, after 

1967, the pi- is far h m  any orientation towafds growth or cvo1ution of any political 

unity based on the community operations. 

A big part of this resuited h m  the nature of the decision-making proasses within 

these bodies, particularly within the East African Ministers and the Corncils responsible 

for community Servi-: to achieve the community objectives required some form of 

neutral decision-making at executive levels for the wmmunity institutions and seNices. 

But as noted by the Report of the Select Committee on East Afncan federation 1975, 

chaired by F.M. Bkoke Munanka: 

The parnier States' Ministers who participate in these Councils appear to 
do so as a first and foremost principle, holding that they are the 
Community Councils to represent, maintain and defend national 
sovereignty. The principle of collective responsibility, although existing 
in each cabinet of the Partner States, and although strongly upheld by ail 
Members of the Authority in the three Partner States, is however, not 
obse~ed in the various ~ o u n c i l s . ' ~  

Beyond these problems emanating from the structural deficiencies in the institutional 

framework for co-operation, there were far more serious süains imposed by the nature 

of bilateral relations between the Partner States. 

The 1971 Coup in Uganda which ousted president Obote and brought in Major- 

Generai Idi Arnin Dada as Uganda's new leader imposed a very great strain on the CO- 

operative framework. Although the Kenya Govemment in e f k t  got round to recognising 

the Arnin regime arguing that it recognised "States" and not "regimes", Tanzania never 

lm This Committee was appointed by the East Africao Legislative Assembly in November 
1973 Meeting at Kampala, to study the proposal for an East African Federation (now). commend 
it to the public. assess the public support theceof and recommend procedures end organs for 
practiçal discussion and implementation. 
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made a secnt of its extreme distaste for the Amin Government. Many writao have 

attribua this to the strong pasonal ties between the then Tlazania's president Julius 

Nyerere and the.dep0sed Milton Abote. While there is no denying the tmth in this, 

Tanzania's distaste was, within the framework of the community, grounded on a matter 

of principle. It was not sufficiently assuaging to Tanzania that it would be possible to 

continue oo-operation with the Amin Government because of the economic advantages; 

to her, economic c~dperation was necessarily complernentirry to politid co-aperation, 

and to emphask on economic cooperation done would have Unplied duchg to 

mercenq level ail  the stniggles of her people for human dignity. As President Nyerere 

explained in a speech to the East African kgislative Assembly in 1972: 

Under Our present comrnunity arangements, cooperation in East AfÎica 
is organized by Govemments and headed by those in control of 
Govemments. In consequenœ, it is always insecure while the 
Govemments of East Africa remain subject to violent overthrow . . . ln 
One great danger everyone saw in the uncompromishg attitude was that it did 

greatly hinder the working of the community. An example of this is that the Authority 

which was the highest decision-making body was never able to meet as such fÎom the 

time of the Coup to the cohpse of the Community. Pmident Nyerere, however, ever 

the idiologue, saw the issue differently. According to him, there wax 

. . . a distinction between the nsponsibilities each Partner States has as a 
member of the Community and the political relations of the partners with 
one another. If we hold fast to this distinction and regardless of Our 
bilateral disputes, work to strengthen the community when we oui, then 

'" President Nyerere's speech to the East African Legislative Assembly, Dar-es-Salaam, 
February 8, 1972. 



East Afiican will corne through this crisis stronger and better e~uipped to 
deal with the real problems of the development of its pe0p1e.l~~ 

At an academic level, Nyerere's argument cannot be faulted. Political differences 

of idealogy and practice should not necessarily afféct the Community and its co- 

operations because the basis on which they operate was agreed upon in the 1967 treaty; 

their ownership and mcchanisms of operations were laid dom in the treaty for 

cooperation and in as much as the treaty was as much an international obligation for each 

of the member States as any other international agreements that they had hitherto signed, 

then al1 that was re~uved was for the party State to honour their obligations under the 

co-operation treaty and give the same effet and respect to the community commitments 

as was the case in their involvement with other foreign nations. 

Unfortunately, this was not quite the case. At an academic level, scholars have 

preferred many explanations for the failure of classical federalism in many Afncan 

countries which wuld equally apply to the case of the community which in Our view, was 

a neo-federalist institution. According to Rotchild, constitutionalism and legalism at the 

modem state level are broadly accepted as a means of reconciling interests in western 

liberai values. However, Afiicans frequently look upon them with widespread 

indifference, seeing them as "irnports" dangerous to their countries modernisation. 

Legalism, therefore, and compromise that it tends to create operates against an &en and 

in hospitable background. The effect of these in our context is that it highlights the 

fhitlessness of the Nyerere's academic approach to the problem, that hardly removed the 
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undeniable strains that existecl, -y to Uganda's military Govemment whose 

concept of law, contract and international obligation was somewhat different. 

There is no doubt that widening politid diffkences be- the thne Partner 

States greaUy strained the overall co-operative fnmework. P-s the most telling crisis 

in the bilateral relations ktween the partners was the Kenya-Uganda relations which 

detenorated rapidly h m  February 1976 when Uganda's Idi Amin laid c lah to large 

areas of Kenyalm and reached a state of near belligerenœ in July of the same year 

foilowing the Israeli operation at Entebbe Avport to rescue hostages of a hijacked Air 

France airbus. 13' A late campaign that made no pretence at reasomd argument built up 

between the two countries, both in the press and in government statements. Kenya even 

imposed an economic blockade on Uganda with sever fepercussions. Perhaps the most 

signifiant development for cooperation in the region was the unilateral decision by the 

Kenyan sector of the East Afncan Railways Corporation on July 22 to restrict its rail 

services within Kenya a10ne.l~~ At the end of July 1976 because of the fuel shortages 

resulting from the virtual ecunornic blockade by Kenya, East African h a y s  announced 

the suspension of ail domestic fiights in Uganda as weii as transit flights via Entebbe 

Airport. 

The dispute between Kenya and Uganda eased afkr efforts to normalise relations 

had resulted in Ministerial talks at the beginning of August and the signing of a 

la Afnca Research Bulletin Jul y 15-August 14, 1976, 395860. 

"' &id. 

lx Daily Nation (Nairobi) August 9, 1976. 
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Memorandum of Understanding. There is no doubt that the dispute had greatly 

undermined the basis of the co-operation in the region and greatly spedded up the 

&mate collaps and the resultant independent aviation patterns and structures within the 

three Parmer States. 

Among the many Colonial heritages bequeathed by Gnat Britain on 

Commonwealth Afnca as a whole are a Parliarnentary system of govemment, an efficient 

administrative s e ~ œ  and a judicial system based on common law. These institutions 

have payed a major d e  in meeting some of the challenges and problems arising in the 

aviation field after the independence of the colonial temtories. 

Broadly spealring, the pnsent legal system is based on the Engiish common law. 

This means that the law and institutions of the legal system follow those of the common 

law closely. This is not to suggest that the two systems are identicai. But many of the 

operating rules and assumptions of the common law apply. The general or territorial law 

of the country is the written law which is either enacted by the legislature in Kenya or 

applied h m  the United Kingdom or India. The latter is no longer important today except 

in a few cases. The Constitution is the supreme law13' and subject thereto, pariiament 

The original Constitution of Kenya is a schedule in the Kenya Independence Order in 
Cbuncil1963 (SI 1963, N o .  1968: Kenya LN 718, 1963). The Kenya Independence A a  is 11 & 
12 Eliz 2 C. 54 and the Kenya Republic Act is 13 & 14 Eliz 2 C. 5. 
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can pass any law with binding efféct throughout the country. There is therefore no 

question that parliament has sovereign legislative power. 

At the time of independence in Kenya, ail the law then existing was presewed, 

and while there has beai a great deai of legislative activity since which has repeaied or 

modified the colonial law, rnuch of the laaa is sti l l  intact.lY The common law is 

important here because of the reception clause which says that where there is no written 

- law on a matter, it is to be decided by referenœ to the 'substance of Common law, 

doctrine of equity and statutes of general application in force in England on 12 August 

1897. Pursuant to this provision, courts have frequently Men back on the English law, 

often as interpreted by English courts in recent years. Even when there is written law in 

the country, it is ofkn a reproduction of English law, and here too, the tendency of the 

courts is to look for interpretations in England. In addition, and perhaps most 

importantly, the rules and assumptions of interpretation that the Kenyan courts adopt are 

those of the common law, and its ethos. Thus the Kenyan legal systern, besides 

embodying much of the Law of England, is stiîî a significant d e r  of values, 

assumptions and procedures - the ideology - of the wmmon law . 
Kenyan legislation is divided into principai and subsidiary legislation. Principal 

legislation included ordinances and Orders in Council until independence when the term 

For instance, the Civil Avim*on Act of Kenya - Cap 394 is mainly a rewording of the UK 
Civil Aviation Act as it was et independence. However, since then, British legislation bas 
undergone considerable refonas in response to the cbangiag cucumstances. Britain has for 
example inaoducd: The Civil Aviation Policy of November 1969 (Cmnd 4213); The Civil 
Aviation Act, 1970; The Civil Aviation Authority Regulations, 1972; The Civf Aviation Policy 
Guidance, February 1972(Cmnd 4899); Civil Aviation Policy Guidance, Febmary 1976 (Cmnd 
6400); the Civil Aviation Act, 1980; etc. 
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'ordinanœ' was abandoned in Edvour of the world "Act'. al l  Kenya Ordinances have 

now been redesignated as AC&? Volumes of Subsidiary legislation were named 

"Proclamations9 Rules and Regulations' until 1957 when the name was changed to 

'Subsidiary Legislation" . 
Under the provisions of the Kenya Constitution. the overall legislative cornpetence 

is vested in the Parliament. Even though the Constitution does not explicitly provide for 

the rnatters respecthg civil aviation under the same Constitution, the parliament has full 

and exclusive powers to make laws concerning any matter referred to it by a comptent 

govemqent agency. The powers of Parliament over civil aviation is therefore implicit 

in this power. 

In 1970. the Aircraft (Offences) Act1% was enacud. making provision for the 

punishment of Crimes Committed on Aitcraft and it also amended the extradition laws 

in r q t  to offences wmmitted against civü aviation. 

In the same year, the Air Passenger Tax Act, 19701n was enacted. It imposed 

tax on pasmgers departing by air h m  Kenya both by domestic and international flights. 

This Act was later amended in 1973 by Passenger Tax (Amendment) ~ c t ' "  wwhose 

purpose was inter nlio to give a statutory definition of the term "passenger" under the 

Act. 

lU Legal Notice No. 2 of 1964. 

lx Cap. 68, Laws of Kenya. 

lm Cap. 475, Laws of Kenya. 

Act NO. 8 of 1973. 
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As already indicated in the preceding pages, by virtue of Act No. 22 of 1977, the 

present Civil Aviation Act, 1977 was passed. It is the most important piece of legislation 

that substantiaily regulates the civil aviation in Kenya and therefore a brief discussion of 

it would be opportune in picturing the substance of civil aviation law to date. In the 

preamble to the Act, it is intended to malce provision for the contrd, regdation and the 

orderly development of civii aviation in Kenya. 

At Section 3 themf, is established the Civil Aviation Board whose functions 

include: 

(a) Licensing of air seNices 

@) Advise the Minister for the time king in charge of civil aviation in relations to 

Establishment of air services 

Civil aviation legislation and masures to give effect to any convention 

Measures to promote or support any airline designated by the govemment 

for the purposes of any international air services agreement. 

Fares and fkeight rates and related matters including any molution of the 

International Air Transport Association or any body which s u d s  that 

association; 

The establishment, maintenance and development of aerodromes; 

Air navigation facilities and services; 

The cost of establishing and maintainhg aerodromes and air navigation 

facilities and services and the policy to be adopted to recover such costs; 

and, 
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(vïii) Such oîher rnatîers affkcting civil aviation as it considas desirable in the 

interests of civil aviation in Kenya? 

The membenhip of this Board includes: 

(a) Chaimian appointed by the Minister 

(b) Permanent Secretary of the Ministry nsponnble for Civil Aviation 

(c) Permanent Secretary of the Ministry responsible for ToUnsm 

(d) Director of Civil Aviation 

(e) Two persons appointeci by the Minister king persons with hiowledge and 

experience in civil aviation1" 

Section 6 of the Act establishes the office of the Director of Civil Aviation whose 

duties include responsibility for the administration of the Act. 

The Minister responsible for Civil Aviation is empowered to make regulations to 

give effect to and for better carrying out of the objects of the Act, and to provide for 

regulations on air navigation and air transport and for carrying out and givhg effect to 

any convention.141 Pursuant to these powers, extensive subsidiary legislation has been 

passed encompassing every conœivable aspect of civil aviation in Kenya. In fact, about 

98% of the civil Aviation Act is in the form of the Regulation under Sections 7. They 

are: 

(a) The Civil Aviation (Regulation of Rocket Firing) Regulations 

'" Section 4, cap. 394 Law of Kenya. 

Section 15, ibid. 

14' Section 7, ibid. 



100 

(b) The C i d  Aviation (Charges for Air Navigation Senrices) Regulations 

(c) The Civil Aviation (Investigation of Accidents) Reguiations 

(d) The Civil Aviation (Licensing of Air Services) Regulations 

(e) nie Air Navigation Regulations and its Schedules. 

The Department of Civil Aviation c m  under Section 3 of the Act is perhaps 

the most important government agency in the organization of Civil Aviation in Kenya. 

It is a parastata1 body attached to the Ministry of Transport and Communications. The 

Mïnister in charge of Transport and Communication portfolio is responsible to the 

parliament for the civil aviation policy of the Govemment. The execution of that policy 

and &y-today administration of the department is however, Carried out by the Director 

of Civil Aviation who is a civil semant. 

In 1981, by vimie of the Aircrafi (ûffences) Amendment Act of  the same 

year,'" the Aircraft (Offences) Act was amendcd to accord with The Hague and 

Montreal Protocols, The purpose of the amendment was to incorporate the terms of the 

Tokyo Convention on Offences and Certain Other Acts Committed on Board Aircraft; 

The Hague Convention for the Suppression of Unlawfd Seinire of Aircraft and the 

Montrd Convention for the Suppression of Unlawful Acts Against the Safety of Civil 

Aviation. 

In 1987, the East Afiican Community Mediation Agreement Act, of the same year 

was enacteP3 to give e&t to certain provisions of the East African Community 

142 Act. NO. 11 of 1981. 

lu Chapter 4, Law of Kenya. 
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Mediation Agreement of 1984. The saiâ agreement was for the purpose of dividing assets 

and liabilities of the defbnct East African community. It was signed on khalf of Kenya, 

Uganda and Tanzania on 14 May 1984. nie 1987 Mediation Act repealed the East 

African Cooperation ~ct . ' "  This act is relevant to Kenya's aviation hisîory in the sense 

that all the assets which w a e  immediately before the commencement of the Act, vested 

in the defuna East African community under the terms of the Tmty for East African 

- Cooperation (now repealed) and which were allocated to Kenya by the 1984 Agreement, 

were now vested officially and statutorily in the government of Kenya.''' Aviation was 

one of the in tep l  areas of East Afncan Cooperation and the upshot of this legislation 

was to vest the East African Aimays Corporation, among other assets and liabilities upon 

the govemment of Kenya. 

Apart from the foregoing legislation, there are other statutory instruments which 

are auxiliary to the air law in Kenya as their application affects the organhtion and 

operation of civil aviation. A brid mention of them WU suffie for purposes of our 

study. 

The Armed Forces 

This Act establishes the Department of Defence under which the Kenya Air Force 

conducts its rniiitary aerial manoeuvres. Since the military forces in Kenya use the same 

lu Section 10, ibid. 

Section 4, ibid. 

lui Chapter 199, Laws of Kenya. 
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airspace, aerodzomes, airports and navigation facilities as the civil aviation, there is a 

great deal of consultation betweai the two departmats of the government. Needless to 

say that it is the Kenya Air Force which is charged with the task of the defence of the 

Kenyan airspace and instructions issued to the air defaice control unit, therefore, must 

per force be in conformity with the official government aviation pdicy ceordinated 

through the two agencies. In the realm of search and air m u e s ,  no other agency is 

reposed with the requisite human and material resourœs other than the Kenya Air Forœ 

and civil aviation has to nly on it to the fullest extent. On îhe other band, the military 

aenal navigation depends on the civil aerodzornes department for data on meteum1ogy 

and generai fiight information and this has in effect put the two departments in some kind 

of symbiotic relationship. Like the Ministry of Foreign Affairs, the Department of 

Defence does not have an independent international air transport policy as such; they deal 

with air transport matters only as far as they touch upon the security and defense of the 

state of Kenya. However, since the prime policy objective is maintaining strategic air 

connections at aU times, which cornes under the defense's jurisdiction, it obviously 

becornes a usefûl poiicy maker. The presence and guidance of the defense authorities as 

policy maker are of great importance. 

The Government Proeeedhgs A@ 

The department of civil aviation as already indicated, is wholly govemmental and 

any judicial process or court pmceedings fe~pecting thereto must be conducteci in 

Chapter 40, Laws of Kenya. 
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accordance with the provisions of this Act. This Act reguiates suits and judicial 

pniceedings by or against the govemment and provides the focus for any litigation 

process concerning aviation authorities in Kenya whetha civil or military. 

Privilege and Immunities A&' 

Kenya hosts a number of inter-govemmenîai organisation and UN specialized 

agencies concerned with aviation worldwide. Chief amongst these are: The ICA0 Eastern 

and Southem Africa Regional Offices; Regional World Meteorological Organbation 

(WMO); Headquarters of African Airlines Association (AFRAA) and the Technical 

Regional Office of International Air Transport Association (IATA) aii located in Nairobi. 

It is under this Act that the Ministry of Foreign Affairs in consultation with the 

appropriate government departmenu has been enabled to host and provide the proper 

working atmosphere and political hospitality to these international aviation organisations. 

The Immigration Act1'' 

This is b a s i d y  concemed with the enforcement of regulations regarding entry 

into and exit from the territory of Kenya by air and other means. It is by virtue of this 

Act that issues concerning visas, deportation of iilegal immigrants and general 

immigration issues are handled. Certain aspects of customs regulations also fhll under this 

Act. 

Chapter 179, Law of Kenya. 

'" Chapter 172, Law of Kenya. 
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The Public Health A d r n  

This Act is significant to civil aviation activity in so far as enforcing the 

provisions of international sanitary regdations both at the airports and on board aircnft 

is concemed. Public heahh and Sanitaion is a cruciai concem of air travel and issues like 

general medical safety and quarantine procedures are addressed unda the auspices of this 

Act. 

World Bodies as Sources of Law and Policy Applicable to Civil Aviation in Kenya 

Kenya, iike many emergent states, is by and large, the fruition of the United 

Nation's role in the decolohtion process. Conterminous with the task of decolonuaton 

was an even more difficult responsibility of bringing about economic and social 

advancement of these states. One world organisation that has been instrumentai in 

forrnulating civil aviation policy and law is the International Civil Aviation Organization 

(ICAO). Although the International Air Transport Association (IATA) is not an inter- 

govemmentd body, the effect of its policies and regulations on Kenya cannot be 

disregarded . 

-- -- 

UO Chapter 242, Laws of Kenya. 



105 

The International C i d  Aviation OrEpnintion (ICAO) 

The Convention on International Civil Aviation provides in Article 43 for the 

formation of ICAO. In Article 44, the aims of the Orgainsation are enumerated and for 

our purposes we wii i  summarize them as "to promote g e n d y  the development of all 

aspects of International Civil Aeronautics". ICAO has thus established the basic 

principles and general policy for rendering its financial and technical assistance to 

contracting States. lS1 The Organization, through its council, is the responsible 

international body to evaluate and formulate the adequacy of existing air transport 

facilities and seNices and ascertain the additional requitements for the operation of 

international air services, and to initiate expeditious action towards meeting those 

requirements. 15* 

In addition to fulfilling her obligations under the Convention on Intemational Civil 

Aviation as a contracthg Statel" Kenya has made efforts to cornply with and 

implement where necessary, ICAO Council resolutions and regulations relating to the 

provision of adequate air navigation facilities and services and in this context, the 

Annexes to the Chicago Convention became a source of law or civil aviation in Kenya. 

ICAO's efforts in promoting a multilateral agreement for the regulation of Commercial 

international air transport matters has witnessed its institution of li rnited initiatives on 

lS1 I U O  Res. A 145. 

Is2 Paras 3.1 and 3.2 of Annex to Res. A145 

la Qiicago Çanveotion, supra note 10, Art. 28. 
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orriain rnatters pertinent to the regdation of international air transportation including the 

following : 

- publication of guidance material for consideration by States in pursuing bilateral 

air transport nlationships - these included the Handbooks on Administrative 

Clauses in Bilateml Air Transport ~greernents'~ and one on capacity Clauses 

in Bilateral Air Transport Agreements1s5 

- promotion of cooperation betwen ICAO and regional aviation organi~ations'~ 

- the urging of cornpliance with Article 83 of the Chicago Convention re~uiring 

registrati.on with ICAO Council of any agreements relating to international civil 

aviation between member Statesln 

- the publication of an annuai survey on farcs and rates in international air 

~ S P O r t  

- undertaking of a smdy of existing bilateral tariff clauses culrninating in the 

issuance of a recommended tariff clause for guidance to States when negotiating 

bilateral air transport agreements; and 

ln I C A 0  Circuiar 63-AT/6 - Handôook on Capacity Clauses in Biiateral Air Transport 
Agreements. 

lU Reprtory Guide to the Convention on Intenionniononal Civil Aviaiion, I U O  Doc. 8POOL2, 
Second ed. 1977. 

'% I C I 0  Assembly Res. A12-18, I U O  Doc. W40, Policy and Guidance Material on 
International Air Transport Regulation and Tariffs, at 8. 

ln I C A 0  Assernbiy Res. A16-32. W. at 29. 
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- establishing a panel to examine the machinery for the establishment of 

international fares and rates.lS8 

The Intemationai Air mit Association (IATA) 

The IATA is a trade aSSOciation of the world's international airlines. Utilike the 

ICA0 which is an intergovernmental organization whose members are states, IATA is 

a pnvate international organhtion whose members are airline companies. Kenya 

Airways, the official carrier of Kenya is a member of IATA. IATA is a private 

organiqtion with a clifference, so much so that, it is referred to as a "quasi-public 

organization". The composition of its member airlines shows a "public" 

charactensticl" in that more than one half of them are either entirely or more than fifty 

per cent state owned. nie upshot of this is that those airlines which form a majonty in 

+ IATA are, in fact, state controîîed and when acting in the Association they can be 

regarded as acting under state supervision and control.'" 

In addition to normal trade activities, IATA has been delegated powers by 

govemments to act on their behalf in the tariff coordination process for the establishment 

of international fares and rates.'" This fbnction of setting fares and rates, otherwise 

'" For IATA Membership, see Article IV of its articles of  Association. 

'* For further discussion see P.P.C. Haanappel, Ratemuking in Irrternatiod Air Transpon 
(Deventer, The Netherlands: Kluwer, 1984) at 2 ff. 

16' Notably most states stipulate in tbeir bilaterals that fates and rates to be fixed by iATA 
subject to the approval of govemments concerned. 
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referred to as "rate maling', is the Association's most important and wntentious 

fhction. It is carried out through aaffic conferences estabfished by the Association. 

Kenya falls under 'Area 2' of the traffic conferences gwgraphical delineation. 

The Organization of AfncPn Unity (OAU) 

The ûrganization has as its objectives, the promotion of WLity and solidarity 

among Afican States, the cmrdination and intensification of cooperation and efforts to 

achieve a better Me for the peoples of Afnca; the defence of the sovereignty of the 

member States, their temtorial integrity and indepemdence. Other objectives are the 

eradication of al1 forms of colonialism in Africa and the promotion of International 

Cooperation, having due regard to the Charter of the United Nations.16* Member States 

are required to coordinate and harmonize their general policies, particularly in the fields 

of political and diplomatic cooperation, economic cooperation including transport and 

communications, educational and cultural CO-operation. 163 

"The Dedaration of General Poliey in the Field of C i d  Aviationm 

nie Sevenîh Summit Meeting of heads of States and govemments of the OAU, 

held in Freetown, Sierra Leone in 1980, approved a "Declaration of General Policy in 

the Field of Civil Aviation" which was to serve as a policy guideiine throughout the 

entire African Continent. The Deciaration, fvst presented for consideration by the 

'" Article 2(1) OAU Ckrter. 

la Ibid., Article 2(2). 
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Council of Ministers in the Thirty-third Ordinary Session held in Monrovia, Liberia in 

1979, was appmved by the Thirty-fifth Session of the Council held in Freetown before 

the Sumrnit. 

In a nutsheii, the Declaration defines the basic principles of collective or 

individual action by Afncan States in the field of civil aviation. In it, Afncan 

governments u n d m  effectively to strengthen co-operation between African airline 

companies with a view to rationalizing the continent's air services, particular1y regarding 

the harmonization of tirne-tables, setting up of rebated rates, exchange of naffic rights, 

standardization of abcraft, s h h g  of aircraft repair and maintenance facilites and joint 

organisation for lesearch and personnel training. 

The African Civil Aviation Commission (AFCAO 

The Afncan Civil Aviation Commission is the specialized regional institution 

established by Afncan States exclusively for Civil Aviation matters. For that reason, 

man y important decisions affecting the development of Africa' s civil aviation ac tivity 

have issued from there mainly in the form of recommendations to member govemments 

for implementation. AFCAC's membership is open to Afncan States members of ECA 

or OAU? Its objectives are to provide the civil aviation authorities in the member 

States with a framework within which to discuss and plan ail the required measures of 

coordination and cooperation for ai i  their civil aviation activities; and to promote 

See geaerall y, Afiican Air Tra~~~pon, Magazine, NovemberlDecember 1980 at 7. 

IbJ Article 1 of AFCIC Const i~on.  
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coordination, better utilization and orderly developrnent of African air transport 

systems. Kenya is a member of AFCAC. 

AFCAC Declarstion on Generil Poky on Civil Aviation 

At the 23rd Bureau Meeting of the Commission held at Bamako, Mali h m  17-19 

May 1979, the text of a Grnerai Policy Declaration was approved sina AFCAC has ban 

granted the stahis of a specialized agency of the 0AU,167 the approved text was 

presented for adoption to the OAU Council of Ministets at its 33rd Session in M o d a  

in Juiy 1979." After it had been aéopted it was further approved in the 16th 

Conference of the OAU Heads of States that followed the Ministerial Conference. 

The declaration is essentially a definition of the basic principles of collective or 

individual actions by Afiican States in the broad field of civü aviation which covered 

personnel training, African airlines co-operation and integration, optimum development 

of air senrices, financing of aeronautical activities, aviation medicine, etc. 

Even though the General Policy Declaration barely mentioned other issues like 

international air f m  and bilateral agreements. Nevertheless, those issues and the 

development of non-scheduled seMces have been topics of intense and elabrate 

166 M., Article ïïï. 

16' The Council of Ministers of the OAU at its 25th Ordinary Session held at Kampala, 
Uganda, in luly 1975, adopted a resolution granting AFCAC the status a specialized agency of 
the OAU. See also AFCAC recommendations S. 3-19 of 1975 and S4-1 of 1975; OAU/AFGIC 
Agreement, Article 1. 

la This procedure is provided in Article W of the OAUIAFCilC Agreemenf. 
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deliberations at aU the Commission's sessions. Many recommendations have k e n  made 

on these topics at the various sessions, an atwmblage of them forrns substanfiai policy 

guidelines in the areas. 



- 
GENERAL CONCLUSION 

In [the] modem state, law must not only correspond to the general 

economic position and be its expression, but fit] must also be an 

expression which is consistent in ifse& and which does not, owing to the 

inner contradictions, look glaringly inconsistent. And in order to achieve 

this, the faithful reflection of economic conditions is more and more 

infringed upon. 

This chapter is both a reflection of the main issues raiseû in the preceding 

chapters, and a projection into the future of the civil aviation law and policy in Kenya. 

A few general remmmendations are also made. 

4.2 Geaeral - 'lbe International -1 m e w o t k  

The world civil aviation system is presently undergoing a tremendous 

transformation. Air transport is virhially in the thnies of a revolution. A process of 

in H. Selsam and 8. Martel, ds., Reaàer in Mamist Phifosophy (New York: International 
Publishers) at 207. 
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change and adaptation has accelerated in recent years theteby heightening initiatives by 

many govemments for refm. Countries are f d g  a comôiition of pressures and 

fundamental changes which are rapidly influencing their aviation policies. One of the 

most signifiant factors is the growing trend of derepuiation, libaalisation and 

privatisation. After about 18 years of deregulation in the United States, the air transport 

industry in America has becorne more concentrated than ever before with smaU airlines 

disappearing and the handful of the so-called 'mega-carriers" dominating the market. 

Gradua1 liberalization in Europe - "Europe without frontiers" is also leading to greater 

concentration whose consequences will be the survival of only the fittest. 

Generally, civil aviation contributes to social and economic development of a 

region; a region's socio-economic conditions, laws and policies in turn affect the 

development of the civil aviation industry. n i u s  an exercise in the projection in the 

future of civil aviation in any given region must be based on existing considerations. For 

Kenya, these considerations include: the political economy, the will to modify old, and 

adopt new policies, the effectiveness of the countries institutions and better international 

caperation. The development of civil aviation in Afnca as a whole is to a great extent 

tied to îhe politicai economy of the region. So far that development has k n  impeded 

by two major factors vu: The region's infamous culture of poverty and instability. 

Poverty is not only responsible for the srnail air transport market, it has also starved the 

industry of capitai investment. Politicai instability on the other hand retards national 

productivity, adversely af%ects international aade and scares away potentiai investors. 
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For a more efféctive and long-term impact on Kenya's political eainomy, 

international trade and commerce must be stimuîated. To do that therc have to be 

investrnents. Investment laws and policies must be attwed to attract foreign and private 

capital. While it is our thesis that the govemment must review its policies and 

programmes if its development objectives are to be met, we admit that policy refonn is 

difficult and deiicate. In ail societies formidable obstacles privait quick responses to 

even the most carefully reasoned c a s  for change. For this ieason and others Kenya 

needs external assistance. The first step for the international community is a cornmitment 

to larger aid flow. The aid must be effwtive and project selection focused. On the 

Kenyan side, a complimentary step is to establish a new kind of social compact. The 

govemment should take finn action on factors that dilute the effective employment of aid 

and be more open to proposais to &se policies in light of experiences, and be willing 

to accept the proposition that without policy refonn higher aid will be difficult to 

mobilize. 

It bas been neassary to raise these issues because many civil aviation projects 

have been eannarked for Afica as a whole and a number of these are already undemay. 

The successful execution of those projects depends largely on external funding. It is 

posited in the subseqwnt parts of this chapter that Kenya hosts a number of crucial civil 

aviation institutions whose successfbl operation require enormous cooperation of the 

developed economies. A traditional form of cooperation has been the provision of civil 

aviation aid by the developed to the developing States. What is re~uested here is that such 

aid should be designed to have broader economic impact and enduring technid effects. 
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One positive fonn of cooperation betwem the developed and deveioping states in the 

field of civil aviation is manifest in the ICAO 24th Assembly Resolution 18/2 on the 

"practical measures to provide an enhanced opportunity for developing States with 

wrnmunity of interest to operate intemational air transport servi~es.'~ This was a 

very courageous molution because although the Chicago Convention expressly 

fecognizes the nght of ail contracting states to qua1 and fkir opportunity to operate air 

services, the critenon traditionaily recognized for a national carrier, has, in its strict 

application denied to rnany developing countcies the realization of this right. The ICAO 

Resolution 1812 is therefore designed to reâress this situation as it cails upon the 

contracting states to recognize the concept of community interest within regional 

economic groupings as a valid basis for the designation by any one developing state 

within the same regional economic grouping. The Resolution c m  also be seen as a move 

to mitigate the v a g h  of the "substantial ownership and effective contml' test of 

national airlines. It has also pmvided a legal basis for some states which do not have 

national airlines to exploit the traffc rights in theu bilateral agreements by assigning 

their routes to national carriers of neighbouring states. This Resolution is a formidable 

asset to any prospect for regional airline alliance. 



Befon the advent of colonialism, there was a civil aviation vacuum not only in 

Kenya but in Afica as a continent. Civit aviation activity in Kenya as rewunted in the 

preceûing parts of this thesis, is thenfore a legacy of the colonial administration. In some 

respects, one is ternpted to judge the colonial policies tao O o y  , in some, however, one 

- should be graeful. On objective reflection, there are some pre-independence aviation 

arrangements that should be re-introduced with necessary modifications. We single out 

regionalism as- a priority in that category. Regionalism is discussed in depth in the 

foilowing parts of this chapter. However, as a prologue thereto, we wish to make the 

foiiowing observation: 

East Africa is part of the international civil aviation community which is 

regulated, to a large extent, by international law. Sovereignty is one of the principles of 

international law which has signincant application in the field of civil aviation. The 

liberal and harrnonious operation of international air services is brought about through 

the adherence to the provisions of certain international üeaties such as the Chicago 

Convention, the Warsaw Convention, etc. While most African states are parties to the 

principal aviation treaties goveming aspects of air transport senrices, in the area of civil 

aviation security some states have not ratified all the treaties and some have not ratified 

any of them. Looking through the list of states that .a parties to the Tokyo, Hague and 

Montreal Conventions as at October 1995, we found that Tanzania and Algeria in Afnca 

have not ratified any of the Conventions on aviation secunty. Theû reluctance to atiQ 
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these conventions may not k uncomected with their stance on the concept of 

intemational temrism as exemplified in the arguments of some states, Tanzania amongst 

them, at thé United Nations Ad Hoc Cornmittee set to defme the concept intemationai 

temrism in 1973.17' These states argued that any definition of intemational terrorism 

shodd not constrain national liberation movements or impede stnigg1e against 

woppressivew regimes" and "foreign domination". They maintained that to clirninate 

international terrorism, its mot causes must be eliminated first. 

One sympathises with these views. It is an instance where ideology conflicts with 

law. W e  the system of ideology rnay be superior in several ways, it is dicult to 

operate especially in international relations. It depends on genuine understanding and 

internationalisation of the noms which are very difficult to achieve. There is often 

arnbiguity in the ideology, and in concrete situations, there rnay be considerable doubt 

as to what is the correct line of action. The machinery for the resolution of particular 

controversiaî situations is not readily available and then rnay often be political reasons 

why ambiguities are best left as ambiguities. Legalistic as it rnay be, it is not an 

overstatement to remember that law appears to have a better mechanism for, the 

resolution of confiicts even though it has o k n  failed to safeguard human freedom. Law 

rnay be important to inculcate discipline, regularity of procedures and rnay be more 

efficient in the consolidation of social and economic gains. 

Whilst it is true as Julius Nyerere, former Pnsident of Tantania has argued that, 

the law about individual freedom cannot be effective without a national ethic (read 

17' See UNGA Res. 3034 (XXVII) 1972. 
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ideology), it is also probably tme that individual liberty may be seriously threatened 

without law. Arbitrariness caz~ flourish under the guise of an idedogical i m p t i v e  and 

many cherished human values can be trarnpled upon and justified on the bais of 

ideological progress. The point we are stressing here is that law on such grave ma- 

as aviation security should k viewed by all as institutional arrangements and device for 

organising the ta& of govemments and govemhg in nsponse to iddogy, not in 

apposition to it. Although political terrorists have been responsible for the most 

spectacular civil aviation acts of sabotage, the threat to the security of civil aviation is 

not posed exclusively by them. The govemments of Tanzania and Algeria for example, 

should teconsider their positions and ratify the relevant treaties on the subject. Unlawful 

interference with civil aviation may not be at the rate wimessed in the late sixties and 

seventies but it remains a singular major threat to the safety of international civil 

navigation. Accordingly, concerted efforts by all States towards its elimination is a 

KENYA 

1. A New Civil Aviation Policv Outlook 

The common objectives of a national civil aviation policy can be broadly stated 

to include the following concepts: 

(a) Respect for national sovereignty; 
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Need to maintain Jafe and orderly operations; 

Expansion of trade @th intemal and extenial) including enhanament of tourism 

and balance of payments; 

Adaptation of the civil aviation industry to the defaice needs of the nation; 

Support for local industries; 

Increase employment opportunities for nationais; 

Improvement of the nation's diplornatic relations; and 

Need to satisfy public service requirements. 

Generally spealing, one prominent contributing factor to the restricted inira- 

Afncan network are the policies cwntly pursued by Afkican States on the exchange of 

traffic rights. The policies are characterized by excessive protectionhm pursued through 

predetermination method of capacity control with placement of emphasis on Thini and 

Fourth Freedom traffc operations and the application of principle of reciprocity in 

bilateral rdationships. Considerable limitations are placed on the grant of Fifth Freedom 

traffic nghts including demand for compensation for the exercise of such rights. A grid 

system would be illusory without nasonable extension of Fiflh F d o m  t r a c  nghts for 

rarely is there sufficient ThKd and Fourth Freedom trafic on tnuis-African routes to 

make such services economically viable. 

Kenya's civil aviation poücy, first formulated in 1979 after the break-up of the 

East African Comrnunity, has undergone a series of studies and refinements sina then 

with the last recorded review in 1988. During the intervening years, as observed above, 

many changes with direct bearing on the civil aviation industry have taken place and it 
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is felt that a m u s  appnisal of the current plicies is essential in order to develop a 

sound and wmpetitive policy capable of steering the country thrwgh the conhg years. 

For charters originating h m  Kenya and for Fifüi Freeûom operations, a rather 

restrictive policy has been =lied for all flights other than those of Kenya Airways. The 

rationale behind this policy has been the paramount nced to give reasonable protection 

to the seNices of Kenya Airways. However, in view of the ongoing privatisation of 

Kenya Airways we are of the view that protection of Kenya Airways will no longer be 

a nparamount" consideration as the airline will now be self-sustaining and not reliant on 

public resources for its operations. It is felt that there should now be a fairly liberal 

approach to licensing of operations provided: 

(a) they satisw any stipulated statutory criteria as to competency; 

(b) the operations are to points or on routes not aâequately ~ e ~ e d  by Kenya Ainvays; 

and 

(c) the operations are in the public interest. 

It is recognlzed that the success or othewise of the concept of biiateralism as a 

means of regulating international air transport seNices pre-supposes that the level of 

cornpetition permissible should be determine. taking into account the attitude of the 

parties to the agreement. As indicated in Chapter III of this thesis, Kenya's bilateral 

arrangements are based on the principles of equal opportunity, prior detemination and 

reciprocity, it is felt that it would be unwise at this stage of our development to accept 

the trend prevdent elsewhere for total deregulation of the air transport industry. The 

realist approach should be to ensure that provision of air seNices bet~een Kenya and 
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other states is govemed by a policy of wntrolled cornpetition which essaitially should 

take account of the broad objectives of the nation for a viable air transport system and 

in accordance with the recommendations of the AFCAC on the gmnt of air M c  rights 

especially to member States. In order to ensure the success of such a policy, it is 

suggested that any unnecessary constraints to the growth of the industry should be 

removed. These consüahts have k e n  identified as onaws taxes on fuel and spans, 

- over-control of charter activities, excessive user charges, aerodrome deficiencies and 

burdensome import licensing procedures. 

Infrastnicture 

Airports and kindred infrastructure play a pivotai role for air transportaiion 

particulariy in rnatters involving aircraft operations and flight safety. In the areas of 

facilitations, a major imtant are delays to passengers linked to excessive documentation 

at airports. Cargo dweii time too is a source of conceni to commercial activities using 

the same. This is largely attributed to lack of warehousing facilities and cornplex 

clearance procedures. 

Presently , Kenya has a viable general aviation industry . This industry has a highly 

developed infrastructure and it provides a base for extensive aviation activities to 

neighbourhg countnes. Thm are five main govemment airports, narnely Jomo Kenyatta 

Intemational (Nairobi), Wilson, Mombasa, Kisumu and Mahdi and Eldoret International 

Airport is stïil undemay. Besides these, there are numerous other smaii airstnps 

scattered all over the country c a t e ~ g  for general aviation needs. According to ICA0 
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Councii Annuai Report for thc year 1993 for Passenger and Cargo Kilometns, Kenya 

ranks seventh in Africa and sixtieth arnong the ICAO contracthg States. Nairobi Jomo 

Kuyatta International Airport is m e d  by about forty (40) internationally scheduied 

airlines. Mombasa Intemational Airport is served by more that sixteen charter füghts 

which ferry excursion tourists into and out of the country. One of the local airpom, 

Wilson Airport, is reserved for domestic flights only and is cumntly one of the busiest 

airports in the African region. C-ntly Kenya has exchanged more than seventy 

bilateral air seNice agreements with various countries worldwide. Considering that the 

expansion of the scheduled 0 t h  airlines domestic operations by the national carrier 

would, to some extent, be dependent on the ability of airports and their infrastmcture to 

accommodate particuiar airline and passenger needs and granted that rnany intemational 

airports have ta maintain mandatory standards set by ICAO in Annex 14 to the Chicago 

Convention, it is proposed that the Airports' Authority (Directorate of Civil Aviation) 

should be made autonomous in order to make it self-sustaining. We say this because 

under the current bureaucracy, airports do not have free access to the revenues they 

generate to d e h y  their expenses and this has reduced the morale of airport personnel 

making it harder for them to develop new revenue sources or increase incorne h m  

existing ones. It is not unusual to find that services offered by govemment owned 

airports are below standards and are not cornmensurate with the rising fm charged to 

the users. An airport o f f e ~ g  sub-standard facilities would lose airlines that would have 

operated into and out of it because they would seek more efficient airports elsewhere. It 

is Our argument therefore, that an autonomous airport authority could freely look into 
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possibilities of offering better services to its users, passengers and airlines. However, 

before an airport is privatised, it would be imperative for governments to outhe 

safeguards that would protect the highly dependent users from the exploitation of the 

monopolistic set up of the airport. Such safeguards would ensure that users are not 

overcharged and that menues generated are used to improve the savices that are paid 

for. Simplification of customs forms and improvement of warehousing including 

availabiliîy of reguiar staff to ensure the expedited release of goods to the consignees are, 

however, some of the short terrn infrastructural adjustments that could be initiated. 

Coordination of C i d  and Miijtary Aviation 

Another aspect of policy reform that the writer is compeiled to address & r a n d  

his background is the need for coordination of civil and military aviation. It is observed 

that civil and military aircraft use the sarne airspace and there is now immense 

concentration of military flights especially around such big airports as Jomo Kenyatta 

International (Nairobi) because of concentrated Air Force activities in and about the city . 
It is necessary to establish and maintain a permanent coordination between the 

Directorate of Civil Aviation and Department of Defence. The current practice of ad-hoc 

cornmittees being appinted just to study specific issues and then disbanded aftewards 

is not satisfactory. Kenya is a signatory to Article 3bis of the Chicago Convention and 

if it is committed to the spirit of that instrument, this important cornmittee should be 

established as soon as possible to deal with questions of air safety in Kenya. This 

measure is not a strange phenornenon in Kenya's aviation history since during the time 
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of East African Community a CivillMilitary Coordination Cornmittee existed to 

coordinate air safety matins but regrettably this wmrnittee ceased to exist with the break 

up of that Organisation 

Use of Space Technology in the Field of Air Navigation 

The shdies now king carrieci out by ICA0 and the African Civil Aviation 

Commission (AFCAC) on the above subject have not yielded positive resdts to enable 

definite poïlcy decisions to be made thereon. However, it is recognized that the aim of 

the study is to detemine the operational and technical requirements for an international 

satellite sy stem for air navigation, air traftc control, w mmunications and weather 

forecasting, and to attempt to formulate the relevant standards and recornmended 

practices. Realising the wmplexity of this subject and the formidable revolution it 

portends in the AU Navigation System, it is felt that the best method of developing a 

national poïicy on the use of space technology in air navigation is to keep abreast with 

international developments to ensure that Kenya does not lag behind in respect of this 

important technolopical break ihroug h . 

Aviation Meteorology 

The provision of meteorological seNices to general aviation is govemed by the 

Chicago Convention. Annex 3 to the Convention recommends the designation of a 

meteorological authority b y every contrachg state. The Kenya Govemment has 

designated the Meteorological Department as its meteomlogicai authority in accordance 
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with the convention. It is also noted that Kenya is a member of ICAO and the World 

Meteorological Organisation (WMO) and it hosts in Nairobi four international cmtres 

comected with these two UN specialized agencieo Vu: 

The WMO R e g i d  Meteorological Centre with responsibilities for weather 

forecasting for the .whole of Eastern and Central Africa; 

The ICAO Area Forecasting Centre with nsponsibilities for weather forecasting 

dong air mutes in Afnca and surrounding ocean anas; 

The WMO Regional Telecommunications Hub with nsponsibilities for collection 

and dissemination of Meteorological data in Afica; and 

The WMO Regional Trauiing Centre with nsponsibilities for training 

meteorologicai personnel h m  English speaking f i c a .  

Despite this magnanimous role in aviation meteorological seNices, Kenya has no 

domestic legisiation on meteorological seNices. It is felt that it would be necessary to 

enact such a legislation to regulate the provision of meteorological semices not only to 

aviation sector but also to other sectors of the economy. 

Environmental Control Requirements: Aircraft Noise, Sonic Boom and Engine 

Fmiiccioas 

There is increasing concems worldwide with regard to the effect of aircraft noise, 

sonic boom and engine emission on the environment. Problems of pollution of the earth's 

waters and atmosphere. It is generally acknowledged that one of the demanding 

environmental concems in Kenya relates to excessive abcraft noise especiaily in the 



vicinity of airports. After an examination of di environmental prob1ems. it is considered 

that apart from confonning with the recornmendations of ICA0 on that respezt, a need 

for comprehensive legislated environmental policy is urgent. This legislation should 

adquately protect the victims of environmental harards associated with aviation. A study 

of the present Civil Aviation  AC^'^ discloses ov~whelming inclination to protect the 

civil aviation h m  iîs poîential threats without any siflcant recognition that aviation 

- itself is a potent source of serious hazards and has the entire country's population as its 

victims in waiting . 

Aviation Linbüity and Insurance 

Kenya has already acceded to the original Warsaw Convention of 1929 and the 

Protocol to Amend the Warsaw Convention of 1929, The Hague, 28/9/55 but it has not 

yet ratifieci subseqwnt instruments revising this convention. The last such revisions are 

embodied in the four Montreal Protocols of 1975. It is obsewed that absence of 

ratification of aviation liability convention does not relieve Kenyan Airlines from third 

party liability for darnage caused on ground in other countries. The aithe would be 

liable in accordance with the national laws of the muntries concemed. The object of 

international convention on aviation liability is to achieve uniforrnity and avoid 

multiplicity of j urisdictions. There is a universal recognition that today ' s liability Limits 

are very much out of date and countries are now movhg to respond to the need of the 

travelling public and give them greater confidence and security in air travel. On the 

ln Cap 394 Laws, of Kenya, Sec. 73 and rules thereunder. 
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whole it is obsewed that the b i t s  of the Warsaw System are tao low and that Kenya 

should introduce more nalistic limits taking into m u n t  the g a i d  tnnd elsewhere but 

more particularly in the walce of ncait IATA inter-carriers agreement Kuala Lumpur of 

30 ûctober 1995. Which, when put into effect, wül d t  in the waiver by signatory 

IATA carriers of which Kenya Aimays is one, of the limitation on fecoverable damages 

for passenger injury or death provided by the 1929 Warsaw Convention, the 1955 Hague 

Protocol and the 1966 Montreal Agreement (applicable only to transportation involving 

a point to, h m  or through the United States). The long-awaited ratification and the 

cornhg into force of the 1975 Montreal Additional Protoc01 No. 3 (MAP3) wil l  now 

becorne a moot issue, since MAP3 would have perpetuated the Warsaw Convention 

principle of limitation of liability of the air carrier for passenger injury and death. The 

1995 IATA Interder Agreement (ICA) also waives al1 treaty Limitations on remverable 

damages for passager injury and death. The successful implementation of this new 

Intercarrier Agreement is envisioned to prevent govemments h m  being forced to take 

unilaterai action to provide higher liability limits for their nationals. It is Our belief that 

the agreement will modemize and update the liability regime in a rnanner likely to 

survive into the next century; there is no n a d  for any d e r  to delay implementation 

of the ICA. It is Our strong proposal that Kenya Aimays does the sarne and we are 

optimistic in that regard granted that KLM Royal Dutch Airlines, one of initial signatory 

carriers to ICA has recently aquired a 26 percent stake in Kenya Airways.ln 

ln nie WeeWy Review, 5 Jaauary 199- "A Success Story ; KLM and Kenya Airways Sealed 
the Deai of Year". 



128 

Regionalism 

Decolonkation involves poli ticai sel f-determination and nation-buiiding by peop1es 

who had depended heavily in the past on the political and economic will of foreign 

powers. In this thesis, some programmes and institutions designed p~cipaliy to promote 

collective self-reliance in the field of civil aviation and econornic development in East 

Afica were mentioned. The implementation of the outstanding programme on East 

Afican Cooperation will no doubt boost civil aviation since an efficient transportation 

system is both a condition for and a result of economic development and integration. No 

lesser persons than the three regions heads of States have recognized the need to 

coordinate efforts towards increased economic ceoperation. This was illustrated by the 

forma1 launch of the Anisha based permanent tripartite Commission W C )  as a 

Coordinating ûrgan in a bid to revive the now-defunct East Africa Community (EAC) 

or, failing that, some politico-econornic structure resembling it. 174 

From our brief recount of the problems that plagued the management of the East 

Afncan Airways, we hasten to observe that the preponderance of the analysis so far 

outweighs against the establishment of a multi-national airline in the likeness of East 

African Aimays again in the region. East A h ' s  situation, however, would compel her 

to be influenced by few successful cases elsewhere than by the many unsuccessfbl ones 

including her own. It is Our opinion that any new plan to form a single East Afncan 

Airline again is less practical. The lessons from East Afnca's cooperative history and 

politics do not favour such a move. And, even assuming the formation of a single East 

'" See The Weeldy Review, 15 March 1996. 
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African airline were feasible, would such a single airline sem the bast interwts of the 

consumers and the three East African states? 

It is demonstrable that national airlines which operate on domestic mutes without 

wmpetition fiwn supplemental carriers tend to paform poorly, to the chagrin of the 

travelling and shipping public. A national carrier enjoying the zeaious protection of one 

govemment is barely tolerable; a single East African airüne enjoying the unfettered and 

combine protection of ai i  the three govemments rnay be too monstrous for the public. As 

p i n  ted out earlier, there may be problems for the d e r  itself too. Petty differences by 

nationals and govemment of the member states in respect of distribution of positions and . 

facilities couid be severe enough to seriously affect the management and operations of 

the airline. Reconciliation of the wide range of national ideologies and  philosophie^ 

which would inexorably be impsed on such an airline would be unfathornable. 

An option which seems more prudent, practical and safe for regionalism at this 

juncture is to establish regional (East African) intemational air carriers in the form of a 

consortium, with the national or domestic carriers, rathcr than the govemments holding 

shares therein. The exclusion of direct govemment participation will minimize undue 

political and generally, bureaucratie rigrnasoles in what should be entirely a commercial 

outfit. Such a carrier should concentrate on international operations while the 

supplemental carriers act as fders  and back-up operators by carryùig domestic and non- 

scheduled üaffic. The establishment of such an airline should be an evolutionary rather 

than a revolutionary process. It should not be carrieû out by one stroke of the pen in a 

diplomatic conference of political leaders. We venture to opine that the beginning point 
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should be that the sister states and th& entire populace should be exposed to effeçtive 

psychologicai and politicai n-onentation and preparation through seminars and sympsia 

in order to neutraiize such inherent constraints as the glamour that individual states have 

so fat. attached to their national carrier and their reluctance to conœde even the 

semblance of sovereignty . 

Granted the initial East African Co-operation debacle, some ainsider the quest for 

a greater econornic and political co-aperation between the three neighbouring countries 

outlandish, the majority of the East Afncans, including the writer however, have long 

recognized that regional integration is redrawing the economic map of the world, with 

countries that fail to embrace regionalism risking marginalisation. In the face of very 

limitai resources, there is an important muirement in East Afnca now for national, 

prudent and broad-based planning in the establishment of civil aviation facilities and 

operation of air transport system to maximize the econornic benefits derivable therefrom. 

To this end, the establishment of a regional airline has &en strongly fàvoured. The 

graduai formation of airlines consortium is recommended as a practical and wnducive 

arrangement is the successful operation of the gnd system envisaged by AFRAA and 

attuning various regional aviation policies. More positive traits of regionalism could be 

imaged from EU: practice and directives on regional aviation policies. These, however, 

are not necessarily to be adopted wholesale, but as an example of the versatile attitudes 

of governments in other regions. Now is the time for the East Afican States too, to re- 

examine some of their long existing civil aviation policies and arrangements with all their 

complexities and vain mernories, in a bold drive towards new horizons. 
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Finally, the novelist, V.S. Naipul, was quoted by Professor Richard Sandbrwk 

as saying that Afnki has no hiture." It n e c a d l y  follows that civil aviation in East 

Afncan region has no fiiture. But one would prefer not to thinL so. The region may be 

cheerless today, but it is certainly fkr from being hopeless. Howewr, hope should be 

based on some practjcal indicatm, otherwise it could be a delusion. Unless the region 

a n  corne up, as early as possible. with a purposefbi, singie-minded, selfiess and 

- development oriented leadership that can engineer the development of the region's 

economy, then we are afrad Naipul rnay be proved right. 

The future prospect of civil aviation in East Africa in general is bnght if only the 

poiicy malcers in the partner states would bormw a leaf h m  experiences in other regions 

of the world and adopt these experiences to suit local circumstances. 

--- - 

17s See international Perspectives, JanuarylFebmary 1983 at 6. 



STATUS OF KENYA 
WlTE REGARD T0 INTERNATIONAL AIR LAW INSTRUMENTS 

(as at 25 Odober 1995) 

DATE OF I DA- OF 
SKiNATURE RATIVK:ATH)N 

OR ACCESSION 

Intemitionil Ait SeNices Tnnipon &memat 
Chicago. 7/12/44 

4- I nbtocol on ibc Aucbcaiic Triüogurl Tcxî of the 
Convention on International Cd A v i ~ t i o ~  
WIcaor Aires, 24/9/68 

Pmtocol on rhe Authentic Qwdrittoguil Tcxî of the 
Convention oa h r n i t i o d  Civil Aviilion 
M o d .  30/9/77 

6- 1 Anick 93& 
M o d ,  27/5/47 

Il. ( Article 5q1) 
New York, 12/3/71 

11. 1 Mclc SO(2) 
M o d ,  16/10/74 

Article 83& 
Monmal, 6110180 

.M. 1 Article 3& 
M o d .  lOISI84 



Comraaioa oa Dmuge Gad by Famiga Aircnd ro - - - 
'Ihird nnitr oa the Sudkce 
Rom, 7110152 

Rococd to Amtnd the Wrnrw CaavMioa of 1929 - - - 
Ibe bp, 28/9/55 

Rotocol IO Amend tbe Wuvar Convealion of 1929 as - - - 
Amcnded by '2he Hague notoc01 of 1955 
Guiicmili City, 8/3/71 

Addirioail Pmhxol No. 2 - - - 
Moairrrl, 2mn5 

Additiod Rococo1 No. 3 1 - 1 - 1 - 

Montceal Proiocol No. 4 - - - 
Monmal, 25/9/75 

Convention on Onenco .nd Certain Chhcr AcU - - - 
Commiticd on Baird Aircnfi 
Tokyo, 14/9/75 

Convention for the Suppmsion of Ualiwîbl Seizurc of 2U6nO 20/9/70 
Aircnit 
Tokyo, 1419163 

Convcaiian for the Suppreuion of Ualidul A c t ~  i g k t  
the Safety of Civil Aviation 
M U .  23/9/71 1 



rt Not in force 

I Kenya deposited its instrument of adherenœ on 7/10/64, with validity as from 12/12/63, 
on which &te it became an independent State (befon Kenya became independent, 
acceptance of the Convention was effected by the United Kingdom on 3/12/34). 

Source: ICA0 
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