
INFORMATION TO USERS 

This manusuipt has bean nproducsd fmm tb microfilm master* UMI films 

the text directly frwn the original or submitddd. Thus, some thesis and 

disurftatim copies am in typewrW face, while a(hm may be from any type of 

computer prinbr. 

Tho quality of thk npmductlon k &pendant upon th. quality of th. 

copy submitted. Broken w indistinct mnt, dored or pow quality illustmtkns 

and photographs, print b l w d t h ~ h ,  substandard margins, and impper 
alignmnt can adversely slhct nprodudkn. 

h the unlikely event (ht the ruthor did not s a d  UMI 8 compkb, manuscript 

and then are missing pages, them will be Mod. Also, if unauthorized 

copyright moterial had to be removed, a no@ will indicate the deletion. 

Oversize matrwials (e.g., maps, drawings, charts) we nproducd by 

sectioning the original, beginning at tha upper left-hmd wmer and continuing 

from left to right in equal rrctkn, with mall overlaps. 

Photographs included in the original manuapt have been nproduod 

xerognphically in this copy. Higher quality 6" x Sa black and white 

photo~mphic prints are ~ i h b b  For my photognphs or iflustmtims appearing 
in this copy for an a d d i i l  charpr. Contact UMI dimtly to OrSkt* 

MI & Homl Infomurth and Luming 
300 NoM Zeeb Road, Ann A M ,  MI 481OblW USA 

800.521.4600 





ICAO AND THE USE OF FORCE 

AGAINST CIVIL AERIAL INTRUDERS 

by 

John V. Augustin 

A thesis submitted to the Faculty of Graduate Studies and Research in partial fulfihent 
of the degree of Master of Laws (LLM.) 

Institute of Air and Space Law 
Faculty of Law, McGill University 

Montreal, Quebec, Canada 
August 1998 

J.V. Augustin 0, I998 



"I uisitiorrsand Acquisitions et 
Bib iognphic Services semices bibliographques 

The author has granted a non- 
exclusive licence allowing the 
National Library of Canada to 
reproduce, loan, distn'bute or sell 
copies of this thesis in microform, 
paper or electronic formats. 

The author retains ownership of the 
copyright in this thesis. Neither the 
thesis nor substantial extracts fiom it 
may be printed or otherwise 
reproduced without the author's 
permission. 

L'auteur a accorde me licence non 
exclusive pennettant a la 
Bibliotheque nationale du Canada de 
reproduire, preter, distnibuer ou 
vendre des copies de cette thtse sous 
la forme de microfiche/film, de 
reproduction sur papier ou sur fonnat 
electronique. 

L'auteur conserve la propriete du 
droit d'auteur qui protege cette these. 
Ni la these ni des extraits substantiels 
de celle-ci ne doivent Stre imprimes 
ou autrement reproduits sans son 
autorisation. 



ABSTRACT 

There have been many cases of intrusion of civil aircraft into the airspace of foreign 

States. On occasion, the subjacent State has reacted by using force against such aircraft, 

sometimes with fatal consequences. Customary international law admits the use of force only 

in exceptional circumstances. As the United Nations specialized agency responsible for 

international civil aviation, ICAO has conducted fact-finding investigations into a number of 

cases of aerial shootdowns and adopted resolutions and taken decisions in this comectioa 

Such resolutions and decisions have clearly been influenced by political factors. 

The Organization has also taken specific legal and technical steps aimed at reducing 

the dangers to civil aircraft and their occupants arising out of an intrusion. In the legal field, 

its principal achievement has been the adoption in 1984 of an amendment (Article 3 bis) to 

the Chicago Convention which is, however, not fiee of ambiguities and obscurities in meaning 

and which, despite numerous assertions to the contrary, does not reflect the exact scope of 

customary international law in this area. On the technical side, the Organization has 

successfhlly developed a number of detailed provisions in Annexes to the Convention which 

are universally respected and accepted by its Member States. 



Il y a eu de nombreux cas d'intrusion d'abonefs civils dans l'espace airien de pays 

tiers. A I'occasion, 1'Etat sous-jacent a ria@ en utilisant la force, entrahant pdois des 

constquences fatales. Le droit international coutumier n'admet l'emploi de la force que dans 

des circonstances exceptio~elles. En tant qu'agence specialisde des Nations Unies 

nsponsable pour I'aviation civile internationale, I'OACI a mene des enquetes dam un certain 

nombre de cas ou des aeronefs avaient W abattus, et a adopte des resolutions ou pis des 

decisions s'y rapportant. De telles resolutions et decisions ont manifestement Qe influencees 

par des facteun politiques. 

L'Organisation a egalement pris des mesures spicifiques tant juridiques que 

techniques visant a reduire les dangers encourus par les aeronefs civils et leurs occupants suite 

a une intrusion. Sur le plan juridique, sa realisation principale a ete I'adoption en 1984 d'un 

amendment (Article 3 bis) a la Convention de Chicago dont le sens, cependant, n'est pas 

exempt d'ambiguites ni de zones d'ombre. Du point de w e  technique, I'Organisation a 

developpe avec succb de nombreuses dispositions dQaillees incorporees dans les Annexes 

a la Convention qui ont 6te universellement respectees et accepttts par ses Etats membres. 
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On November 7, 1944, at a conference held in Chicago and attended by 52 States, 

the Convendon on Intemun'onal Civil  viat ti on* was adopted, regarded as the constitution 

of transnational civil air navigation. In addition to incorporating a set of principles and 

rules governing various aspects of international civil aviation, the Convention established 

the Intunational Civil Aviation Organization (ICAO), which eventually became a 

specialized agency of the United Nations. One of the principal "aims and objectives" of 

the Organization, spelled out in Article 44, is to "[plromote safety of flight in 

international air navigationw. Article 3 specifies that the Convention is applicable to civil 

aircraft only, and not to state aircraft; aircraft used in military, customs and police 

services are deemed to be state aircraft. 

Article 1 of the Chicago Convention reflects the well-established principle of 

customary international law that "every State has complete and exclusive sovereignty 

over the ainpace above its temtory". There is consequently no automatic right of 

passage of aircraft of one State over the territory of another State. It follows that, in 

general, every State also has the right to prohibit foreign aircraft From flying over the 

whole or part of its temtory, and to require that its laws relating to the admission, 

departure and navigation of aircraft be complied with. 

It may happen that a civil aircraft registered in one State will enter the temtory 

of another State without permission, or fly into a prohibited area or outside an assigned 

flight corridor. On occasion, the subjacent State will react by using force against such 

intruding aircraft, often with fatal consequences to the passengers and crew. 

In light of the fundamental objective of ICAO to promote the safety of flight in 

international air navigation or, more precisely, the safety in flight of civil aircraft 

engaged in international air navigation, and keeping in mind the occasional use of force 

by States against foreign civil aerial intruders, this thesis will examine the actions of the 

'15 U.N.T.S. 295; ICAO Dac. 7300/7; 1957 A-T.S. 5; 1944 C.T.S. 36; 1953 U.K.T.S. 8; 
Dereinafter "Chicago Convention"]. 



Organization to enhance the safety of such aircraft. In particular, the Organization's role 

in the development or icaffirmation, as the case may be, of the legal standards 

applicable in relation to the use of force against foreign civil aerial intruders will be 

explored. 

To facilitate an understanding of the problem of the use of force against aerial 

intruders, a factual and legal background will be provided. 

The thesis will also offer a synopsis and evaluation of actions taken by ICAO 

when it has dealt with the question of use of force against civil aircraft. The Organization 

has had occasion to consider several instances of shoot-downs of civil aircraft, and has 

in fact carried out factual investigations in four cases, three of which concerned aerial 

intrusions. 

Next, ICAO's contribution to the development of the law governing the use of 

force against aerial intruders will be examined. In particular, a 1984 amendment to the 

Chicago Convention (Article 3 bis) as well as the resolutions adopted and decisions taken 

by the Organization when considering the subject of use of force against civil aircraft, 

will be analyzed. 

Since general technical standards developed by ICAO are meant to protect civil 

aircraft from the use of weapons, they too will be discussed. 

Because of special rules prevailing in times of war and in particular those relating 

to the rights and duties of belligerents and neutrals, this enquiry will be limited to aerial 

intrusions in peacetime only, except insofar as wartime rules may shed light on applicable 

standards in peacetime.' Besides, in time of war, parties to the Chicago Convention are 

not obliged to act in accordance with it? 

pot  rules governing civil aircraft in times of war, sre J.M. SpoiWght, Air P o w  ond War RigliP, 
3rd ed. (Landon: Longmans, Green, 1947) at 394-419. 

%rticIe 89 of the Chicago Convention reads: 
"In case of war, the provisions of this Convention shall not affix$ the Morn of 
action of any of the contracting States rrffected, whaber as kLligetcnts or as 
neutnls. The same principle shall apply h the case of any contracting State which 
ckclaces a state of national cmcrgcy and notifies the h c t  to the Council. " 



Article 1 of the Chicago Convention states the d e  of customary international law 

that each State has complete and exclusive sovereignty over the airspace above its 

territory; for the purposes of the Convention, "temtory" is deemed to be the land and 

territorial waters adjacent thereto.' 

According to Cooper, by 1910 there was already "general agreement that usable 

space above the lands and waters of a State is part of the territory of that State."* In any 

event, by the time of the adoption in 1919 of the fist multilateral treaty' to regulate 

international civil aviation, namely, the Convention Reluting to the Regulution of Aeriol 

N~vigation,~ the predecessor of the Chicago Convention, the rule of customary 

international law was so well established that the contracting parties had no difficulty in 

recognizing 'that every power has complete and exclusive sovereignty over the airspace 

'Qlicago Convention, supra, Introduction, mte 1 at Micle 2. Ibe Geneva Conwention on the 
Territorial Sea and the Contiguous Zone, done at Geneva on 29 April 1958 (516 U.N.T.S. 205; 196S 
U.K.T.S, 3; 52 A.J.I.L. 834) and the UnW N'wns Convention on the trrw of the Sea, done at 
Montego Bay on 10 December 1982 (me Law of the Sea: l@cioI Text of thc United Nations 
Convention on the Lmu #the Sea with Annacs ond Ma ('New York: United Nations, 1983); UN 
Doc. NCONF. 62/122 and Corn. 1-1 1) both teiterate in their respective Articles 2 that the 
sovereignty of a State extends to the airspace above the territorial sea. 'Ibe outer limit of the territorial 
sea was undefined in the 1958 Convention, but the 1982 Convention specifies a breadth "up to a limit 
not exceeding 12 nautical miles". The upper limit of airspace and the boundary with outer space 
remains unsettled, No State may claim sovereignty to any part of outer space: see Article 2 of the 
T r e q  an the Ptinc@lts &vcming he  Activities of Statcs in de Erploratwn a d  Use of OW Spoce, 
Including the Moon and other Celesrial Bodies, done at London, Moscow and Wasbogton on 25 
January 1967 (610 U.N.T.S. 206; 1968 U.K.T.S. LO; Cmnd. 3519; 1967 A.T.S. 24; T.I.A.S. 6347). 

'I.A. Vlasic, ed., &pbrcrriorr in Ampace Ltaw - selected mays by John Cob6 Cooper, 1916 
I%6, (Moatteal: McGill Univctsity Rcss, 1968) mezcinaffcr ~ t o r o t i o ~ ~ ~ ]  at 105. For a contrary 
view, see D.H.N. Johnson, Rights In Aimpoct (Maachesta: Manchesta University Press, 1965) at 
23-24. 

'With thirtyeight parties. 

'Done a Pacb on 13 October 1919, 11 L.N.T.S. 173 [ h d d t e t  "Paris Conventionu]. 



above its territory* ,s a principle twenty-five years later incorporated into the Chicago 

Convention .6 
The Arbitrator in the Island of Polnw Carc Netherlands v. U.S., 1928) 

made some general comments on the concept of sovereignty, stating that: 

"Sovereignty in the relations between States signifies independence. 
Independence in nlation to a portion of the globe is the right to exercise 
therein, to the exclusion of any other State, the functions of a State. The 
development of the national organization of States during the last few 
centuries and, as a coroUary, the development of international law, have 
established this principle of the exclusive competence of the State in 
regard to its own turitory in such a way as to make it the point of 
departure in settling most questions that concern international relations. "' 

In the same judgement, he further stated that, "Temtorial sovereignty ... involves the 

exclusive right to display the activities of a State."' Such exclusive competence is, of 

course, subject to whatever Limitations which may exist by reason of international law. 

Flowing from the principle of the complete and exclusive sovereignty of each 

State over its territory is the right to exclude foreign aircraft (i-e. aircraft not possessing 

its nationality), civil or military, from entering its ainpace or overflying or landing in 

its territory, or to admit them subject to such conditions as it may stipulate. There is with 

respect to aircraft no customary law right analogous to the innocent passage of ships 

slbid. at Article 1. See also Article 1 of the Convention on Commercial Aviorwn, done at Havana 
on 20 February 1928, U.S ,T.S. 840 mereinafter "Havana Conventionn]. This regional agreement for 
pan-American States had 11 parties but like the Paris Convention, was superseded by the Chicago 
Convention by virtue of Article 80 of the latter. 

"For further discussion of the evolution of the concept of State sovereignty in &pace, see 
M.S. McDougal, D.L. Lasmvell and LA. Vlasic, Lav cud Public Order in Space (New Hann: Yale 
University t y s ,  1963) at 257-267; Johnson, supra, note 2; P.H. Sand, G.N. Pmtt and J.T. Lyon, 
An Historical S u m y  of the tmv of F@hr (Monacll: McGa University, 1961); Etpbratio~,  supm, 
note 2 at 55-136; A.I. Moon, 'A Look at Ainpre Sovdgnty" (1963) 29 I.A.L.C. 328; 
5.M. Dem, "Stam' Jurisdiction in Acmsppce Under Internatiod Law" (1910) 36 J.A.L.C. 688; 
RY. lennings, "International Civil Aviation and the Law" (1945) XXII B.Y.I.L. 191; and F. Hnssm, 
"The Shooting Dawn of Korean Airinem flight 007 by the USSR and the Future of Air Wdy for 
Passeagers" (t984) 33 I.C.L.Q. 712. 



through territorial waters. Rights of an aircraft to enter, overfly or land in, foreign 

tenitory must be based on the agreement of the foreign State concerned. Concerning state 

aircraft, the Chicago Convention is explicit: 

"No state aircraft of a contracting State shall fly over the territory of 
another State or land thereon without authorization by special agreement 
or otherwise, and in accordance with the terms 

The Paris Convention contained a similar provision in Article 32. With respect to all 

aircraft, civil or state, authorization may be granted on a multilateral or a bilateral basis. 

In respect of civil aircraft, each party to the Chicago Convention agrees in 

Article 5 that aircraft of the other contracting States not engaged in scheduled 

intemutional air services shall have the right to make flights into or in transit non-stop 

across its temtory and to make stops for non-traffic purposes (commonly referred to as 

the "first two freedoms" of the air) without the necessity of obtaining prior permission. 

Each "contracting State nevertheless resemes the right, for reasons of safety of flight, 

to require aircraft desiring to proceed over regions which are inaccessible or without 

adequate air navigation facilities to follow prescribed routes, or to obtain special 

permission for such flights." The Article further provides that such aircraft, "if engaged 

in the carriage of passengers, cargo or mail for renumeration or hire.. .shall also.. .have 

the privilege of taking on or discharging passengers, cargo, or mail, subject to the right 

of any State where such embarkation or discharge takes place to impose such regulations, 

conditions or limitations as it may consider desirable." 

As fa. as scheduled i n r e ~ i o m l  services are concerned, Article 6 is emphatic: 

"No scheduled international air service may be operated over or into the 
tenitory of a contracting State, except with the special permission or other 
authorization of that State and in accordance with the terms of such 
permission or authorization. " 

Consequent thereto, permission or authorization for scheduled international air se~ces ,  

and sometimes for non-scheduled international air services engaged in the carriage of 

passengers, cargo or mail for renumeration or hire, are reciprocally exchanged under 

- 

'Supra, b d u c t i o n ,  note 1 at Aaiclc 3(c). 

5 



bilateral air transport agreements between States, of which thousands have been 

conduded. More rarely, such rights are unilateraUy granted to foreign aircraft. 

Earlier, each party to the Paris Convention agreed by virtue of Article 2 "in time 

of peace to accord Worn of innocent passage above iu territory to the aircraft of the 

other contracting Satesa lo This fteedom of innocent passage was restricted by Article 15 

which required such &craft to follow the route fixed by the State over which the flight 

took place, and to land if ordered to do so for m n s  of general security. Article 15 was 

modified in 1929 with the inclusion of the following provision: 

"Every contracting State may make conditional on its prior authorization 
the establishment of international W a y s  and the creation and operation 
of regular international air navigation lines, with or without landing, on 
its temtory . " 

Consequently, the establishment of scheduled s e d c e s  was subject to the consent of the 

overflown State." 

In respect of scheduled international air services, each party to the Inremutional 

Air Services Transit Agreement (Chicago, 1944)12 agree to grant to other contracting 

States the two technical freedoms i.e. the privilege to fly across its territory without 

landing and to land for non-traffic purposes. However, these privileges are subject to the 

right of each contracting State to designate the route to be followed within its territory. 

The Transit Agreement currently has 115 parties, including most of the major civil 

aviation countries. More extensive commercial rights can be exchanged multilaterally 

through the Intemationul Air Transport Agreement (Chicago, 1944)13 and are also 

- -  - 

''An identical provision is found in Mcic  4 of the Havana Convention (supra, notc 5). 

"For the retationship between Articles 1, 2 and IS of the M s  Convention, see McDougd, 
L.ssw~ll and Wasic, supra, note 6 at 261-262; Johnson, supm, note 2 at 34-35; Jennings, supra, note 
6 at 197-198; and Denam, supra, note 6 at 692-694. 

"84 U.N.T.S. 38; ICAO Doc. 7500. 

U171 U.N.T.S. 387. 



subject to the right of each contracting State to designate the route to be followed; 

however, this "five-freedomsw agreement is limited to a mere twelve parties. 

The qualified authorizations granted by the Chicago Convention in respect of non- 

scheduled services (iicluding general aviation) suggests that there is no additional 

requirement of a pennit from the State to k entered. However, advance notice of 

intended arrival for traffic control, public health and similar purposes could be 

required,14 and indeed, for safety purposes is almost invariably required. More 

specifically, even for flights in transit (i.e. exercising the first two frredoms of the air) 

the "general practicen is "to require the filing of a flight plan or some form of prior 

notification for air traffic control, immigration, customs and public health purposes. The 

period of prior notification varies from State to State, the most common being twenty- 

four hours"." With respect to non-scheduled commercial flights with traffic stops, 

some form of advance permission is sometimes required from the foreign State.16 

Amex 2 to the Chicago Convention requires a flight plan to be submitted prior 

to operating, inrcr alia, my flight or portion thereof to be provided with air traffic 

control service or any flight across international borders. The flight plan must include 

the route to be followed as well as destination aerodrome. These rules form part of most 

national regulations and are followed in common practice. 

Consequently, although the right to enter foreign temtory may exist in principle 

under the Chicago, Transit, and Transport agreements or bilateral agreements, 

nevertheless, for appropriate control of air traffic, States require additional prior 

knowledge of incoming flights, without which an aircraft may be perceived by air traffic 

control and military authorities of a State to be an "intruderw. 

Additionally, the Chicago 

for reasons of military necessity 

Convention in Article 9 allows each contracting State 

or public safety to restrict or prohibit the aircraft of 

%A0 Doc. 9587: Policy and 
Zfansport (1992) at 11, 

Guidance M ~ ~ l  on the R e g u W n  of I r t l d n a I  Air 



other States from flying over certain preps of its territory; each contracting State also has 

the right "in exceptional circumstances or during a period of emergency, or in the 

interest of public safety, and with immediate effect, to restrict or prohibit flying over the 

whole or any part of its temtory." The Paris Convention also contained comparable 

provisions. 

Under Article 11 of the Chicago Convention, the Iaws and regulations of a 

contracting State relating to the admission to, or departure from, its temtory of aircraft 

engaged in international air navigation, or to the operation and navigation of such aircraft 

while within its territory, must be respected by such aircraft. 

It sometimes happens that a civil aircraft may deliberately or inadvertently: 

i) enter without prior permission the airspace of a foreign State; or 

ii) having obtained such pennission, deviate from its assigned route or a 
designated air corridor; or 

iii) having prior authorization to enter under one of the general conventions 
or a bilateral agreement, nevertheless does not meet the requirements of 
the State regarding advance notifications of the particular flight to an 
extent that the State does not how of its intended entry; or 

iv) enter a prohibited or restricted area. 

Such aircraft may be regarded as having committed an "aerial intrusionw." 

The frequency of aerial intrusions is difficult to ascertain since it is not known 

how many remain unreported, and the vast majority it is believed end without 

newsworthy incident. One writer, without indicating the basis upon which he has drawn 

his conclusions, states that "in view of the sp &...of civil transport (sic) and poor 

weather conditions, it is not ran for such aircraft to stray from their route when it runs 

"Supra, note 4 at M c l e  3. See dso Article 5 of the Hnvana Convention (supra, note S). 

'%ereinSRer, the term 'aerial intruder' will be used in this b m d  sense to refa to such 
unless the context indicates otherwise. 'Ibe question of the status of a civil aircrpA which bmacbc~ 
the Iaws aad regulations of some States relating to air defense identification zones deserves Kpnte 
treatment and will not be covered in this en- to the extent that such bmch docs not b ~ g  the 
aim& within this defition of "d intruder*. 



along the airspace of a State.'19 He adds that "violations by aircraft operating scheduled 

services, ... occur practically every day.'m While the last statement may be an 

exaggeration, in 1983 the prestigious Flight International Magazine reported that the 
shooting down of aircraft 'has occumd at least once a year during the last 20 years and 

at least 33 times since 1947."U Although the circumstances of these incidents were not 

given, nor whether the victim aircraft were civil or military, w suspects that most of 

the shootings can be attributed to aerial intxusions. 

The record shows, however, that there have been numerous intrusions by military 

aircraft in peacetime, by civil commercial aircraft as well as by general aviation 

aircraft." For example, in 1994 it was reported that Japan had been understating for 

decades the number of aircraft violating its airspace in order to avoid diplomatic 

squabbles, and that about twenty-eight such violations had been made public since 1967; 

information about other incidents had been suppressed." Also in 1994, an Afghanistan 

airliner entered Pakistani airspace without prior clearance and was ordend back to 

Kabul; a Pakistani Government spokesman said that both civilian and military aircraft 

19G. Fouilloux, "The Destruction of the K.A.L. 747 and the Lawn ITA Magazine No. 10 - 
November l983,S6 at 61. 

%id at 65. On another occasion, he states that "violations of airspace recorded by States in a 
position to identify them exceed ten a day on avenge" (0. Fouilloux, 'The Protocol of 10 May 1984 
Amending the Convention on International Civil Aviation' ITA Magazine No. 17 - JunJJuly 1984, 
51 at 51). 

"Issue of week ending 17 September 1983 at 732. 

=See McDougal, Lsssweil and Vlasic, supra, note 6 at 269-276; Johnson, supra, note 2; 
O.J. Lissitzyn "The Treatment of Aerial Intruders in Recent Practice and Intematiod Law " (1953) 
47 AA.1.L. 559; WJ. Hugha, 'Aer*L Intrusions by Civil Airliners and the Use of P o d  (1960) 
45 J.A.L.C. 595; G. Richard, "KAL 007: The Legal FaUout" (1984) M A.A.S.L. 141; F. m, 
'A b g d  Analysis of the Shoothg of K o m  A i r b  Flight (WI by the Soviet Unionn (1984) 49 
I.A.L.C. 555; I. Sundkrg, "Legitimate Responses to A e a l  Intrud~' (19m X A.A.S.L. X1; 
Fouilloux, wpm, note 19; K. H a i l b r o w  R o t d o n  of hi Frontiers (LL.M. Thesis, McGii 
Univefsity, 1969); and A.K. Tbairer, hternational k w  and the Legal Status of Military Aircraft in 
Peacetime (U.M. Thesis, McGi Univdty, 1%9). 

=IFALPA Internatioarl Civil Aviation Executive Nms Service, 16-18 April 1- at 1. 



from Afghanistan had repeatedly violated Pakistani air traffic control procedures and 

safety requirrrnent~.~ 

The flight of aircraft over the territory of foreign States without their prior 

consent or knowledge dates back to the early days of manned flight. Before 1910, 

authorization of the subjacent State was not required or sought, perhaps because the 

concept of State sovereignty in the airspaa and its scope in dation to overflight by 

foreign aircraft had not been settled. In the words of Coopu: 

"When the paris] conference met in 1910, international flight was 
practically unregulated. Free balloons took off from one State and landed 
in another or wherever they might drift. The early zeppelins started on 
test and training flights from their base in Germany and directed their 
flight over Switzerland without consideration of the need for a permit. The 
French aviator Bleriot took off on his famous 1909 airplane flight and 
crossed the English Channel from France to Great Britain without thought 
of creating an international incident. 

Between April and November of 1908 at least ten German balloons 
crossed the frontier and landed in France carrying over twenty-five 
aviators at least half of whom were German officers.. . . 
The first recorded shoot-down of a civil aerial vehicle, at least in peacetime, 

occurred in 1904 when Russian soldiers shot down a German balloon? In 1910, 

Russian guards fired at "aeronautsw who had crossed the fmntier of Russia." Both these 

incidents resulted from real or perceived intrusions into the airspace of a foreign State. 

While the vast majority of aerial intrusions are handled without serious danger to 

the aircraft and its occupants, on occasion force, often fatal, is used to end the violation. 

The hazards of even the most innocuous intrusions are illustrated by a fairly recent 

incident when, on 12 September 1995, a Belorussian helicopter shot down an American 

"IFALPA International Civil Aviation Executive News M c e ,  18 August 1994 at 3. 

*See Ekpbrario~~~, supra, note 2 at 106. Sec rlso Sand, Pmtt and Lyon, supm, note 6 at 9-10; 
and D.W. Freer, "The Roots of Internationalism - 1783 to 1m3" ICAO Wetin, March 1986,30 at 
30-3 1. 

arJohnson, supra, note 2 at 70-11; Sand, FWt and Lyon, s u p ,  note 6 at 12. 

%d, Pmtt and Lyon, ibirl, 



hot& balloon, Lilling both pilots. The balloon had been competing in an international 

race and had drifted into Bclorussian ahpace without permission? Even more recently, 

real or pefceived violations of Cuba's tenitorid airspace by civil aircraft from the United 

States led to the shooting-down of two such aircraft on 24 February 1996 by Cuban 

military aircraft, resulting in the death of four persons." 

In terms of sheer number of fatalities resulting from the use of force to end an 

aerial intrusion, two cases stand out. First, on 21 February 1973, a Libyan Airlines 

Boeing 727 on a flight from Tripoli to Benghazi and then on to Cairo (Egypt) deviated 

from its course and was shot down by Israeli fighter aircraft over the Israeli-occupied 

Sinai Peninsula; 110 persons died.M Second, on the night of 31 August 1983, a South 

Korean Air Lines Boeing 747 (designation KE 007) with 269 persons on board deviated 

From its planned route from Anchorage, Alaska, to Seoul, penetrated Soviet airspace and 

was shot down by interceptor aircraft, with the loss of all lives on board?l 

Another noteworthy case involving the shooting down in peacetime of a civil 

commercial airliner with an even greater loss of Lives, which did not, however, arise out 

V A L P A  International Civil Aviation Executive News Service, 15 September 1995 at 1 ; IFALPA 
International Civil Aviation Executive News Service, 3 October 1995 at 1; The (Montreal) Gatette, 
15 September 1995. 

Bfhc facts of this case are set out in ICAO Council Working Paper (C-WP)110441. 

-or the facts of this incident, see CW/5764, Attachment; and Hughes, supra, note 22 at 6 1 1- 
612. For a related d y s i s  of the legality of Israel's actions, see K. Hailbromcr, "Topid W e m s  
of International Aviation Law" (1973) 8 Law and State 96. 

"Probably w case of the destruction by force of an intruder has generotod as much 
literature as this incident. E.g., see P. Martin, "Destruction of Korean Air ir k i n g  747 o v a  Sea 
of Japan, 31 August 1983" (1984) IX:3 Air L w  138; B. Chcng 'The Destruction of KAL Flight 
KE W7, and Article 3 b b  o f f  e Chicago Convention* in J.WE. Storm vm's Gravesande & A. van 
der Vocn Vodc, e&., Air W o d y  - U e r  Amicorum Honouring h f ~ s o r  Dr. LH. PH. Did&- 
V'chr @eventec Kluwer Law and Taxation, 1985) 47; -, supm, notes 6 and 22; Richard, 
supra. note 22; Fouilloux, supra, note 19; G. Gulllaume, 'The Destruction on 1 September 1983 of 
the Korean Airlines k i n g  (Right KE 007)' mA Magaziac No. 0-18, Scptembcr 1984, 21; 
F. Machado, "The Destnrction of the KAL 007 (KE OW) - How did it happen?" ITA Magazine No. 
12, January 1984, 15; M. Sayle, "Closing the File on Flight 007' The New YorkecB 13 Dacemk 
1993,90. Additionally, for the k t s  of the case, see C-WPd7764 and 9781. 



of an aerial intrusion into foreign ahpace, was the destruction of Iran Air IR655 over 

the high seas by a United States warship on 3 July 1988, with 290 fatalities." 

Two relatively recent incidents illustrate different treatment accorded civil aerial 

intruders as compared to the incidents mentioned immediately above. On 20 July 1995, 

a Jordanian pilot flew his light plane into Israel by mistake. Israeli Air Force planes 

intercepted the aircraft and directed it to land. Jordan later sent a plane to pick him 

up." On the very some day, Russia forced a United Kingdom commercial airliner to 

land in Moscow "because it had not secured approval to fly over the city. After more 
than eight hours on the ground, the plane had to return to London with 255 angry 

passengers and 16 crew. "" 
As can be seen, the treatment afforded intruding civil aircraft varies widely. In 

the next chapter, an examination will be made of the applicable legal standards as they 

existed before the adoption of the Protocol introducing Article 3 bis into the Chicago 

Convention. 

'me fm are given in C-WPI8708, App. 

nIFAtP~ International Civil Aviation Executive News Mce, 2% July 1995 at I. 

)rat (Montreal) Gazette, 22 July 1995. 



SE OF FORCE AGAINST CIvn A-L INTRUDERS 

L LAW BEFORE THE ADOPTION OF ARTICLE 3 bt 

Professor Lissitzyn, in his authoritative article on this subject, succinctly states 

that: 

"Aerial intrusions may occur for a variety of reasons and in a variety of 
circumstances. They may be deliberate and with hostile and illicit 
intentions such as attack, reconnaissance, aid to subversive activities, 
smuggling, or calculated defiance of the territorial sovereign. They may 
be deliberate but with essentially harmless intentions such as shortening 
a flight or avoiding bad weather. They may be necessitated by distress or 
caused by mistakes. They may occur in peacetime or wartime.. . . "' 

Essentially, the broad classification is, on the one hand, of voluntary intrusions and, on 

the other hand, involuntary intrusions caused by necessity, mistake, distress or fm 

majeure. 

In light of the customary and conventional principle of the complete and exclusive 

sovereignty of a State over its airspace, the question is whether a State whose airspace 

was violated had an unfettered discretion in dealing with a civil aerial intruder and, in 

particular, whether it could use force against such aircraft; or whether and to what degree 

its actions were circumscribed by international law, prior to the adoption of Article 3 bis. 

It is generally accepted that the sources of international law are set out in 

Article 38 of the Statute of the International Court of Justice Q.C.J.), namely: 

(a) international conventions or treaties, whether general or particular; 

@) international custom, as evidence of a general practice accepted as law; 

(c) general principles of law recognized by civilized nations; and 

'Lissitzyn, supra. Ch. I, note 22 at 559-560. 
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(d) judicial decisions md "the teachings of the most highly qualified 
publicists, as subsidiary means for the determination of rules of law? 

This Chapter will examine the provisions governing the use of force against aetial 

intruders, in treaties and in other sources of international low, before the adoption of 

Article 3 bis. 

ATY LAW 

Treaty law on this subject is to be found mainly in the Chicago Convention and 

in the Charter of the United Nations, However, to facilitate an interpretation of the 

relevant provisions of the Chicago Convention, it is proposed to consider first the 

applicable treaty law prior to the adoption of the Chicago Convention in 1944. 

a) Prior to the Chicago Convention 

An Inremufionul Air  Navigation Conference held in Paris in 1910 completed all 

but a few clauses of a draft convention, which was however, never finalized. The 

Conference's First Commission which dealt with the admission of foreign aircraft agreed, 

inrer &a, that each contracting State shall permit the navigation of aircraft of other 

contracting States over its temtory "subject to restrictions necessary to guarantee its own 

security and that of the persons and goods of its inhabitantsn. However, "sojourn 

required by necessity can not be refused in any case to aircraft of a contracting State." 

me Statute is annexed to the Charter of the United Nations. A number of inter-related quedons 
have been raised in co~ection with Article 38, such as whether the list is set out in an ordet of 
priority; the meaning of c) and its relationship with b); and whclba decisions. resolutions and 
klarations adopted by intermtionat organizations should be regarded as a separate category or 
source. 

'See Ej;plor&ns, supra, Ch. I, note 2 at 115-1 16. 



A biltuemt agreemenf of 1913 b e w n  F m e  Md Gi?rmany4 dealt with the 

mutual admission of each State's aircraft into the other's territory. Aircraft were divided 

into those belonging to the military service or the crew of which was composed entirely 

or in part of soldiers in uniform, and all other aircraft. Aircraft of the first category from 

one State w e n  not atlowed to fly ova the other State's ttrritory or to land therein except 

upon invitation of the lam.  However, in case of necessity, permission to "remainw on 

the latter's territory was not to be rehsed. If such an aircraft was (involuntarily) 

"carried" over the territory of the foreign State, it had to display the signal of distress 

as provided by that State's regulations, to effect a landing as quickly as possible, and 

immediately to notify the nearest authorities of that State; a military authority was 

obliged to start an inquiry to ascertain whether or not this really was a case of necessity, 

and if so, the aircraft was to be released. If the intrusion or landing did not arise out of 

necessity, the agreement foresaw the possibility of judicial action by the State of landing. 

The second category of aircraft (non-military) were allowed to fly over and to 

land under certain conditions, except in forbidden zones. However, even if these 

conditions were not met, in case of necessity, such a i r d t  were allowed to "remain" (or 

enter) the territory of the other State. The authorities of the State of landing were obliged 

to take necessary steps to protect the aircraft from damage and to assure the safety of the 

crew. 

Under this agreement, nonmilitary aircraft were to be treated leniently in case 

of intrusion caused by necessity; there was no explicit or implicit authorization for the 

use of force against the aircraft in such cases. Nothing was said as to action which might 

be taken in respect of intruding military aircraft which either did not give the distress 

signal or mfused to land, or both. 

By virtue of Article 32 of the Paris ConventionS of 1919, it was forbidden for 

military aircraft of a contracting State to fly over the taritory of another contracting 

'Eurhunge of Notes between France and OmMny Concernhg A H  Navigoridn (1914) 8 AJ.1.L. 
Supp. 214. See aIso Erpbranbrts, ibid. at 130-132. 

'Supra, Ch. 1, note 4. 



State without special authorization. When such authorization was obtained, the airaaft 

enjoyed the privileges which wen customarily accorded to foreign warships, but if a 

military aircraft was forced to land or was requested to land, it enjoyed no such 

privileges. Every aircraft, military or 'private", which "finds itself" over a prohibited 

area was requid ,  as soon as it became aware of the fact, to give a specified signal of 

distress "and land as soon as possible outside the prohibited area at one of the nearest 

aerodromes of the State unlawfully flown over."6 Article 22 stipulated that aircraft of 

other contracting States were entitled to the same measures of assistance for landing, 

particularly in case of distress, as national aircraft; Lissitzyn is of the view that a right 

of entry in distress could be implied from the language of this Article.' There was 

nothing stated a9 to action which might be taken in respect of violation of the borders as 

opposed to flight over a prohibited area, nor in respect of an aircraft which did not give 

the distress signal or land or both.' 

Draft Article 42 of the 1923 Hague Rules on Aerial ~arforc' provides that in 

time of war a 'neutral government must use the means at its disposal to prevent the entry 

within its jurisdiction of belligerent military aircraft and to compel them to alight if they 

have entered such jurisdiction." In a comment on another draft article, the Commission 

of Jurists which drafted the Rules stated: 

"Where aircraft and their personnel are in distress and seek shelter in 
neutral temtory, knowing that their fate will be internment, or where the 
entry is due to the fact that the aircraft has lost its bearings or experienced 
engine trouble or run out of fuel, the neuaal State is under no obligation 

'Article 4. 

'Liositryn, supm, Ch. I, note 22 at 565; he dso points out (at 560-561) that the Lepl Sub- 
Committee of the Aeronautid Commission of the Peace Coofett~ct (1919) which drafted the 
Convention indicated its belief that foreign military aircraft should not be pnslW for an intrusion 
caused by distress. 

I b e  Havana Convention also mqyired aircraft overf'lying a prohibited area to land as soon as 
possible outside said area. That Convention also foresaw the possibility of deviation fmm prcraibcd 
routes (Article 5) or landing in ochet thaa "the corresponding customs sirdrome" because of jbw 
mcrjeure (Astick IS). 

'(1938) 32 A.J.I.L. Supp. 12. 



to exclude them; it is, in fact, m o d y  bound to admit them. This is due 
to the principle that those who are in distress must be succoured. The 
prohibition in the article is aimed at those who enter in violation of the 
rights of the neutral state. "lo 

Although the Rules were never adopted in treaty form, they are commonly regarded as 

authoritative statements of the law. A f &u ri, one could conclude that at a minimum, the 

same considerations would apply to civil aerial intruders in peacetime. 

b) The Chicago Coavention 

Like the Paris Convention, the Chicago Convention does not deal explicitly with 

the use of force against civil aircraft. 

In Article 3(d), the 'contracting States undertake, when issuing regulations for 

their state aircraft, that they will have due regard for the safety of navigation of civil 

aircraft. ' This may be taken, inter uliu, as an implied obligation that in any interaction 

between state (including military) aircraft and civil aircraft, "due regard" shall be paid 

to the safety of such civil aircraft. 

Under paragraph (c) of Article 9, each contracting State is authorized to require 

any foreign aircraft entering a prohibited or restricted area "to effect a landing as soon 

as practicable thereafter at some designated airport within its temtory." The Convention 

does not specify the remedies available to the subjacent State in case the aircraft does not 

land "as soon as practicable", or otherwise disobeys orders to change course. 

On at least two occasions, governments have engaged in the interpretation of 

Article 9(c). The United Kingdom Memorial to the I.C.J. relating to the Aerial Incideat 

of 2 7 J l  1955, stated that: 

"since the Conventions on Aerial Navigation do not sanction the use of 
force against aircraft flying above prohibited or restricted areas, no 
Contracting State can be in any stronger position against civil aircI;lff on 



scheduled flights which overfly other veas of their territory without 
permission. 

And in 1983, in a statement before the governing body of ICAO, the Council, the United 

S tam' Representative said: 

"...Article 9(c) contemplates that the remedial measure for aircraft 
entering a prohibited area is a requirement to land .... By its actions and 
words, the Soviet Union has declared the right to guard its prohibited 
areas by the destruction of civil aircraft, even those which have left or an 
about to leave its airspace. Such actions clearly go far beyond the rights 
of states contemplated in Article 9, or reflected elsewhere in international 
law. " l2 

For these two States then, the remedies available to the temtorial sovereign against civil 

aircraft unlawfully flying over its prohibited areas are strictly limited to those expressly 

mentioned in Article 9, viz., to require landing as soon as practicable at a designated 

airport; the subjacent State may not use force to enforce its rights. 

Article 25 of the Chicago Convention provides that: 

"Each contracting State undertakes to provide such measures of assistance 
to aircraft in distress in its territory as it may find practicable, and to 
permit, subject to control by its own authorities, the owners of the aircraft 
or authorities of the State in which the aircraft is registered to provide 
such measures of assistance as may be necessitated by the circumstances. " 

There has been debate whether the obligation to assist extends to an aircdt which 

unlawfully inrmdes, or whether the Article applies only to cases where the aircmft had 

prior permission to enter. Views are divided on the subject. Lissitzyn, for example, 

believes that "the article.. .may, pexhaps, be interpreted like the corresponding provision 

in the Paris Convention as implying the existence of a right of entry for such aitcnftDmu 

incident of 27 July 1955 (T'ael v. Bulgaria; Uniral Statts of Amcricu v. Bulgorirr; UnW 
Kingdom v. Bulgaria), [I9591 I.C.1. Pleadings at 364. 

121C~0 Doc, 9416-C/1077, C-Mia. EXTRAORDINARY (1983)/1-4: Councif - ~ o o n i h a t y  
Session (Montreal, 15 a d  I 6  Septembet 1W) Minutes at 24-25. 

"Supra, Ch. I, note 22 at 569. Hassaa, s u p ,  Ch. I, note 22 at 580, after quoting Article Z, 
state9 that "if a tnspesshg Pircraft gives an indication of its distress to the subjr=:at State, it should 
be provided with suitable assistanceff. In a Note entifled "Legal Aspar ofRcconnakamcc in Ainproe 
and Outer Spaceff (1961) 61 C.L.R. I074 at 1078, it is -tad that "the Chicago Convention and 
customsry law impose a positive duty to aid civil Pircrafk in distressn. For similu opinions, a 



An opposite view is taken by Hailbm~er, who states categorically that Arbcle 25 refers 

only to cases of authorized entry." Others recognize a lack of clarity in the wording of 

Article 25. A 1958 Study by the Legal B m  of ICAO pointed out that a 'question 

arising is whether a contracting State is obliged [under Article 2S) to allow an aircraft 

in distress to enter its territory. "* 
It bears emphasis that the Chicago Convention was not drafted in a vacuum. Its 

provisions were heavily influenced by the Paris Convention and through that Convention, 

by the product of the 1910 Conference and State practice, including the 1913 

FrenchlGman Agreement and the wartime practices reflected in the 1923 Hague Rules. 

On balance, therefore, the better view, and indeed the predominant view, would seem 

S.M. Beresford "Surveillance Aircraft and Satellites: A Problem of International Law" (1960) 272 
J.A.L.C. 107 at 113; and Fouilloux, supra, Ch. I, note 19 at 60-61. 

The United States has stmngly implied (bat A&le 2S applies to an intrudiag civil aircrafk 
"A commercial airliner found to be flying off course should not be presumed to be 
hostile. It is likely that such aircraft is lost and in need of assistance. Under Article 
25 ... each ICAO State has promised 'to provide such measures of assistance to 
aircraft in distress in its territory as it may find pmcticable ....' This obligation to 
assist is a reaffirmation of basic principles of humanitarian behaviouc.,., Then, 
apparently without adequate warnhg and without any known attempt to assist the 
aircraft back on its course, the Soviet Union fired on the airliner and its 269 
occupants. This action was precisely the opposite o f  what the Chicago Convention 
seeks to ensuren(ibkf. at 25)- 

See also a Canadian statement at the 25th Session (Extraordinary) of the ICAO Assembly (ICAO Doc. 
9437, A Z J - b . ,  P-Min. : Assembly - 25th Scssio~ (Exrrru,rdinqJ, Plcllcuy Meetings, RcsoIuriO~t~ d 
Minutes at 69). Additionally, some speakers at the 19th Session (Extraotd'iary) of the ICAO 
Assembly which considered the 1973 shooting down of the Libyan Arab Airlines Boeing 727 
expressed the view that there was an obligation unda the Chicago Convention to render asshtatm 
to aircraft in distress, including in this case an aerial intruder (JCAO Doc. 9061, A19-Res., Min.: 
Assd fy - Nineteenth Session (Ejcnuurdinary), RcsoZurions a d  Minuses at 29-63). 

"Supra, Ch. [, note 30 at 103, m opinion shared by McDougal, LPSswc11 and Vlasic (sup, 
Ch. I, note 6 at 269). 

*C-WP12609 p a .  19. A similar question is posed by the United Kingdom in its MtmorhI to tbe 
I.C.J. in the Aniol Imidenf of 27 Jufj 1955 (supra, note 11 a! 359) and by F. Feddc, Peacehe 
Racodsance from Air Space and Outer SF: A Study of Defensive Rights in Contemporary 
International Law (LL-M. Thesis, McGii University, 1965) at 98. 



to that Article 25 was meant also to cover intruding civil aircraft in distress,16 but 

it must be recognized that the wording is open to a different interpretation." 

Under Article 37 of the Chicago Convention, ICAO is given the authority to 

adopt and amend international Standards and Recommended Practices (SARPs) and 

procedures in a number of technical aeronautical fields, contained in documents 

designated as Annexes to the Con~ention.'~ The 7th Edition of Annex 2 (Rules of the 

Air), which was in effect at the time of the adoption of Article 3 bis, contained a number 

of provisions on interception of civil aircraft, including action to be taken by intercepted 

aircraft and intercepting aircraft, such as visual signals for use in the event of 

interception and to warn unauthorized aircraft flying in, or about to enter, a restricted 

or prohibited area. Special Recommendations in Anachmenf A to Annex 2 warned, inter 

alia, that interceptions of civil aircdt were in all ciises potentially hazardous and should 

be avoided and be undertaken as a last resort only; however, if undertalen, interception 

should be limited to determining the identity of the aircraft and providing any 

navigational guidance necessary for the safe conduct of the flight; and interceptors should 

refrain from the use of weapons in a l l  cases of interception of civil aircraft. However, 

the Annexes are not an integral part of the Convention and the SARPs are not 

automatically binding on States by virtue only of their being party to the Convention. 

Except in the limited case of the applicability of Annex 2 Standards over the high seas, 

States are entitled to file a difference to any particular Standard they do not comply with. 

Furthermore, the Special Recommendations in the Attachment are, as the name suggests, 

16Neilber the Paris Convention nor the Chicago Convention, defines distress. The k t s  which may 
cause an aircraft to be in distress within the natural meaning of the word of being in a state of danger, 
arc infinite. Annex 12 (Search and Rcscue) to the Chicago Convention defines "distress p h d  as 'A 
situation w h d  there is reasonable certainty that an Pircraff and itJ occupants are threatened by 
grave and imminent danger or require immediate assistance." 

17h an interesting analogy, the P e q  of Princ@Ies Oovaning the Actiwis of Stutcs k ahc 
tpiomrion a d  Use of Ovta Spclce, kluding the Moon Md Orlier Cct& Bodiu, provides in 

5 that State partits arc to render ta astronauts all possible assistance in the event of acddent, 
distress or emergency landing on the territory of another State party (supra, Ch. I, note 1). 

''See infiu, Chapter V for a more detailed emmbtion of SARPs, and in particular, those relevant 
to the use of force against civil aimaft, 



recommendatory in nature only and there is no need to file a difference in case of non- 

compliance. Finally, although the Special Recommendations urge States to "refrain from 

the use of weapons" in cases of interception of civil aircraft, the SAWS themselves do 

not indicate the manner in which the subjacent State may act if the intruding aircraft 

disobeys or ignores the instructions and wamings which am given to it. 

On 4 June 1973, the Council of ICAO adopted a resolution in co~ection with the 

shooting down of the Libyan Airhes passenger aircraft, in which it nfemd to the 

Israeli action as a flagrant violation of the principles enshrined in the Chicago 

Convention, without identifying which principles. On two occasions in the Korean 

Airlines 747 (KE 007) incident and also twice in its consideration of the incident 

concerning two U.S.-registered civil aircraft on 24 February 1996, the Council expressed 

the opinion that the use of weapons against civil aircraft in flight was incompatible with, 

inter alia, not only the Chicago Convention, but also the SARPs in the ~nnures.'~ 

C) The Charter of the United Nations 

In some cases involving the use of force against intruding aircraft, States have 

claimed that such act was a violation of the provisions of the Charter of the United 

Nations. 

On 9 and 19 August 1946 respectively, two American military transport aircraft 

found without authorization in Yugoslav airspace were brought down by Yugoslav 

fighters. The United States claimed in a Note to Yugoslavia that the use of force under 

the circumstances was a violation of Yugoslavia's obligations under the Charter not to 

use force except in ~elfdefence.~ A foniori, a use of force under sim3a.r circumstances 

against civil aircraft would, under the United States' position, also constitute a breach 

of Charter obligations. 

l9Infu, Ch. IU, 1 b). 

'"(1946) 15 U.S. Department of State Bulletin r 417-418; also cited in Lissitzyn (supm, Ch. I, 
note 22 at 571). 



In the Aerial Incident of 27 July 1955 concuning the use of force by Bulgaria 

against an El Al aircraft, the United Kingdom maintained in its Memorial to the I.C.J. 

that the use of armed force against foreign ships or aircraft is not justified in international 

law unless it is used in the legitimate exercise of the right of selfdefence, and that this 

basic principle was reflected in the Charter in Article 2(4). As a logical conclusion to this 

interpretation, the United Kingdom assuttd that: 

"...there can be no justification in international law for the destruction, by 
a State using armed force, of a foreign civil aircraft, clearly identifiable 
as such, which is on a scheduled passenger flight, even if that aircraft 
enters without previous authorization the airspace above the territory of 
that State. w2L 

Likewise, in the ICAO Council's consideration of the Korean Airlines incident, 

the United States' Representative was of the view that use of force by military aircraft 

against a civil airliner in peacetime was a violation, inzer olio, of the "fundamental norms 

of international law enshrined in the Charter" 

The Charter of the United Nations is universally accepted and its substantive 

provisions are commonly regarded as forming part of general international law. It aims 

to prohibit the use of force in intemational reIations, except as specifically authorized. 

According to Article 2(4): 

"All Members shall refiain in their international relations from the threat 
or use of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the 
United Nations," 

This general prohibition is, however, subject to an important exception contained in 

Article 51, which reads: 

* ' S u p ,  notc 11 at 358. In the Sadon of the ICAO Assembly which adopted Article 3 bk, the 
UK made a statement to the effect that Article 2(4) forbids the use of fbrce against civil aircraft on 
h e  basis that it prohibits the use of force in any mannet inconsistent with the purposes of the UN; 
one of these purposes is the promotion of human rights, one of the most important of which is &e 
right to life (ICAO DOE. 9437, s u p ,  note 13 at 28). See rlro the Canadian statement OCAO 
Doc. 9437, supra, notc 13 at 68). 

~ C A O  Doc. 9416, supra, notc 12 at 23. 



'Nothing in the present Charter shall impair the inherent right of 
individual or collective seSdefence if an armed attack occurs against a 
Member of the United Nations.. . ." 
Brownlie, after examination of the travawr pdpar(uroires and basing himself on 

the principle of effectiveness, concludes that Article 2(4) does not by implication sanction 

the use of force not dincted against the territorial integrity or political independence of 

a State, or which is not in any other manner inconsistent with the purposes of the United 

Nations? 

The conditions for the lawful employment of force in self-defence are 

encapsulated in correspondence arising out of the Caroline case where a British force 

destroyed a U.S. ship which had been supplying Canadian rebels, resulting in the death 

of two U.S. nationals. The United States' Secretary of State, Webster, wrote to the 

British Ambassador in Washington on 24 April 1841, stating that the British Government 

would need to show: 

" . . . a necessity of self-defence, instant, overwhelming, leaving no choice 
of means, and no moment for deliberation. It will be for it to show, also, 
that the local authorities of Canada, even supposing the necessity of the 
moment authorized them to enter the territories of the United States at all, 
did nothing unreasonable or excessive; since the act, justified by the 
necessity of self-defence, must be limited by that necessity, and kept 
clearly within it. "" 

Two principles emerge from this case which govern the right of self-defence to this day: 

the principle of necessity (or rule of last resort) to take the action in selfdefence and the 

principle of proportionality of the action taken in response to the threat or use of force. 

The World Court in the Nicaragua case expressly sanctioned these two principles.* 

Brownlie, "The Use of Force in SeI'Defenceu (1961) XXXVII B.Y.I.L. 183 at 232-236. 

% British and Foreign State Papers 1 137-1 138; 30 British and Foreign State P a p  1954%. 
See also R. Higgins The Legal Limits to the Use of Force by Sovereign States-United Nations 
Practice" (1961) XXXVlT B*Y.I*L. 269 at 298-299; B m d e ,  ibid. at 186; and the C.L.R. Note 
supra, note 13, at 1096 n. 123. 

U M i r i ~ ~  Ond Purm7irary Activin'ts in and against Ntctmgua (nl-~catagua v. Unitd St- 4 
Antcrica), [I9863 1.C.J. Rep. 14 para. 176 @rcnaffcr Mcaraguu case]. Tbe Coult held that the 
Charter did not "cover the whole a m  of the regulation of the use of force in intetnatiod relations"; 
that Article 51, with its w g t  of the words "inhmnt right", tcferred to the custoauuy law of self- 



Brownlie, writing in 1961, notes that for at least the previous thirty years, self- 

defence 'appeared in State practice principally as a Mction to the use of force against 

the territorial domain, the physical entity, of a S tatem, and that it was not surprising that 

the drafters of the Charter should define it by reference to 'armed attackm? Regarding 

the meaning of the phrase 'armed attackw which would justify a response in selfdefence, 

Brownlie cites the U.S. Senate Foreign Relations Committee in a comment on the North 

Atlantic Treaty that, "'armed attack is ordinarily self-evident.. . ; . . . the words.. .clearIy 

do not mean an incident created by irresponsible groups or individuals, but rather an 

defence. The Court found: 
"that Article 51 of the Chartcr is only meaningful on the basis that them is a 
'natural' or 'inherent' right of self-defence, and it is hard to see how this can be 
other than of a customary nature, even if its present content has been cunfinned and 
influenced by the Chatter. Moreover the Charter, having itself tocognized the 
existence of this right, does not go on to regulate directly all aspects of its content. 
For example, it does not contain any specific mle whereby self-defence would 
warrant only measures which are proportional to the armed attack and necessary to 
respond to it, a rule well established in customary international law. Moreover, a 
definition of the 'armed attack' which, if found to exist, authorizes the exercise of 
the 'inherent right' of selfdefence, is not provided in the Charter, and is not put of 
treaty law. It cannot therefon be held that Mcle  51 is a provision which 'subsumes 
and supervenes' customary international law. It rather demonstrates that in the field 
in question, the importance of which for the p-nt dispute need hardly be stressed, 
customary international law continues to utia alongside treaty law. The areas 
governed by the two sources of law do not overlap exactly, and the rules do not have 
the same content." 

For hrther discussions on whether and to what extent the customary right of self-defence still exists 
or has been modified or superseded by Miclc 51, see Browdie, supra, note 23; Higginr, supra, note 
24; and D, W. Bowett , SePD#ence in Intmtan'oml &w (Manchcstcr: Manchester University Pnss, 
1958). 

uBmvmlic, supro, note 23 at 223. W.W. Bishop, 'General Course of Public Law' (1965) 115: 
11 Acad6mie de Droit Internatiode - Recud des Cours 151 at 435437, states: 

"The much more serious problem with M c l c  51, of course, is whether the right of 
self-defe~l~e covered by M e  51 is limited to casa where m armed attack has 
occurred or may be extended to csra where it is thxeatcned or is believed to be 
imminent or probable. Most writers and statesmen bdieve that the combination of 
the plain wording of AtticIe 2, paragraph 4, with Article 51, lmvcs unlrwfirl under 
the Charter any use or threat of force unless the case is one fatling squuely within 
the language of Article 51, 'if an mud attack accuto'. 

,..we might well wish that the Chuter bad been drafted diffimatly on this 
point. But in my opinion the wording 'if m umed attack accurc' is too dear to be 
swept aside." 



attack by one State on another'" ? The World Court has held in the Nicomgrro case 

that leaving aside the question of anticipatory selfdefence, the exercise of the right of 

individual selfdefence "is subject to the State c o n d  having been the victim of an 

armed attack" and that there was now 'general agreement on the nature of the acts which 

can be treated as constituting armed attacks'. It continued: 

"In particular, it may be considered to be agreed that an iumed attack 
must be understood as including not merely action by regular armed forces 
across an international border, but also 'the sending by or on behalf of a 
State of armed bands, groups, imgulan or mercenaries, which carry out 
acts of armed force against another State of such gravity as to amount to' 
(inter alia) an actual armed attack conducted by regular forces, 'or its 
substantial involvement therein'. This description . . .may be taken to 
reflect customary international law. 

Under this reasoning it would be difficult, if not impossible, to postulate a 

scenario under which the Charter's right of self-defence would apply in the case of an 

intrusion by civil aircraft, since as a rule civil aircraft could not by definition carry out 

State-sanctioned armed attacks on another State, because in such an instance they would 

more properly be regarded as military or potice (state) aircraft." 

If it is deemed that the use of force against civil aerial intruders is governed 

primarily by the Charter, then the conclusion of the United Kingdom in the Aerial 

Incident of 27 July I955 that there can be no justification for the destruction by a State 

of a clearly identifiable civil airliner, cannot be challenged. However, there is a 

nBmwnlie, supra, note 23 at 245. 

uNkaragua case, supra, note 25 para. 195. 

%r a clear exposition of this last point, see cog., the statement of the Delegation of New 
Zedand at the Zth Session (Extraordinary) of the ICAO Assembly (ICAO Doc. 9437, supro, note 
13 at 60-61). Brownlie h of the view that them may be situations where no state nspollsib'ity is 
involved, for example, where natiods undertake uplitions in conditions ofiwrrccy, aad he believes 
that a right of selfdefence could k claimed in such aca. Such m assdon was made 'on the brri 
of principle and policy since the legal rnakrials relating to selfacfcnce in intematiolul law 
contemplate action against States only'; he recognized that use offitct to repel pirates at sea had the 
character of "a sanction, an exercise of jurisdiction, d a  than m a e  d€defkncen (supm, note 23 
at 262). 



convincing contrary view that the Charter is not per se relevant or applicable to cases 

involving the use of force against inmding civil aimaft. According to Hailbronner: 

"...the prohibition of the use of force does not affect the inherent right of 
a sovereign State to defend its fkmtiers. The right of a State to pment, 
or put an end to, any unauthorized entry into its territory is an essential 
dement of temtorial sovereignty. The proscription of the use of force in 
intunational law has its field of application in the prevention of 
international conflicts, but does not constitute a restriction on the 
sovereign rights of States within their own territories. Hence, coercive 
measures may be used to enforce the landing of ships and aircraft entering 
foreign territory without permission, just as hntier guards who have 
inadvertently crossed into foreign territory may be arrested. 

A leading commentator, Profasot Cheng, writing about references to Articles 2(4) and 

51 by delegates to the ICAO Assembly which adopted Article 3 bis, puts it even more 

clearly: 

"...But, with the greatest respect, the entire reference to the United 
Nations Charter, especially its Articles 2(4) and 5 1, seems misconceived. 

The United Nations Charter in general and its Articles 2(4) and 51 in 
particular are concerned primarily with inter-State relations and relations 
between the Organization and its Members. They were never intended to 
lay down specific rules on how States, especially within thdr own 
territory, should treat or should not treat either own nationals or foreign 
nationals, into which category civil aircraft really fall. The question of 
how a State should deal with civil aircraft is in essence one of treatment 
of nationals and foreigners, and it should have been approached as 
such.w3s 

*Supra, Ch. I, note 30 at 102. 

"Cbcng, supra, Ch. 1, note 31 at 70-71. But see A.A. Majid, "Treaty Amendment Inspired by 
Korean Plane Tragedy: Custom Clarified or Confirsed?" (1986) 29 Oermaa Yearbook of International 
Law 190 at 195. Browalic makes the point that in relation to intruding ahah, "the makcids are 
often equivod and do not make a clear distinction between the problem of self-dcfiznce against a use 
of force and the different question of apprehending tresplrssem." Ho states that in general, the practice 
seems to be that there is no right to shoot down tmpmcrs wless they fcfiw or sppcpr to nfirse to 
land, but that in certain utceptionol citcumstances and in light of the potential destnrctive power of 
an aimaft,  the subjacent State may take immediate preventive meas- without wpmiag; he describes 
this as a rare instance in which force may be used although no actual attack has taken ploce (sqra, 
note 23 at 261). 



There is strong circumstantial evidence that the above view is s h d  by States 

and intemational organizations. When the UN General Assembly considered the El A1 

incident and adopted Resolution 927 on 14 December 195S,n it did not therein make 

any reference to a breach of Charter obligations. Likewise, on other occasions when the 

UN has pronounced on the use of force against civil air&, for example in rehtion to 

the 24 February 1996 incident involving two US-registered civil aircraft, it failed to 

express the view that such action constituted a violation of the Charter. The United 

States, in its draft resolution submitted to the Security Council on the 24 February 1996 

shoot-down," invited the Security Council to condemn the use of weapons against civil 

aircraft in flight as being incompatible with elementary considerations of humanity, rules 

of customary international law and ICAO SARPs, but did not refer to the UN Charter. 

ICAO, in its various resolutions and decisions on the subject, has also not deemed the 

use of force against civil aircraft as being contrary to the norms in the Charter. 

Although the Charter right of self-defence seems to be inapplicable per se in a 

case not involving the use of a State-sanctioned or State-supported armed attack by aerial 

intruders, it seems that the customary right of selfdefence, using the Caroline test, still 

exists and would operate to allow a State to take action against a civil aircraft which 

carries out an armed attack for private purposes or which acts in a way inimical to 

important security interests of the subjacent State, provided always that the twin criteria 

of necessity and proportionatity are met. 

321nfio, Ch. UI, note 2. 

33S11996/S96. The resolution adopted by the Security Council at its 3683rd meeting on 26 July 
1996 in relation to this incident also firilcd to cbancterize the actions of Cuba as a of ChPrter 
obliw*ons (S/RES/1067, UN S.C.O.R., Slst year, UN Doc. S-INFH2 (1996); SlRES/1067 (1996) 
in UN Press Rclciase, SC/63U, Resolurio~~~ and Statements o@ ScM.iry Cbuncil, at 54, (22 Januuy 
1997)) 



The Chicago Convention deals with the problem of civil aerial intruders in a very 

n m w  and ambiguous manner. The Convention quires landing in case of unauthorized 

overflight of prohibited areas, but there is no guidance as to the rights of the subjacent 

State in cw such aircraft refuse to land or otherwise comply with its orders. It would 

seem that in cases of distress, aerial intruders an to be given such assistance as the 

subjacent State finds practicable; quite apart from the vagueness of the content of the 

obligation, it has to be admitted that to this day the law is not definitively settled as to 

whether Amcle 25 applies also to intruders or only to aircraft overflying with prior 

permission, although prevailing opinion favours the former interpretation. Apart from 

these two limited aspects of aerial intrusions, namely, overflight of prohibited areas and 

cases of distress, international conventional air law is silent on the matter of civil aerial 

intruders and, in particular, on the use of force against them. 

The technical regulations in the 7th Edition of Annex 2 (and indeed, the current 

edition) were more detailed on unauthorized flight over prohibited areas and interception 

of civil aircraft, but the SARPs do not conclusively answer the question of the remedies 

available to the subjacent State where the intruder does not obey its orders or warnings. 

Furthermore, in general, Standards and especially Recommended Practices, are not 

binding on States, without their agreement. The " Spedal Recommendations" which urge 

States to limit interceptions to determining aircraft identity and to providing navigational 

assistance, and to "refrain" from the use of weapons against civil aircraft, are for 

guidance only. 

Despite the occasional claims by States that use of force against civil airmft is 

a breach of UN Charter obligations, the better view would seem to be that the Charter 

was not intended to, and does not, govern this matter. 

It is to other souras of international law, thenfore, that one must hUn to obtain 

further clarification of the principles which govern the use of force against civil serial 

intruders, 



Under this head, it is proposed to examine relevant principles of customary 

international law before 1984 as evidenced by the practice of States. Subsequently, 

judicial and arbitral decisions ("subsidiary means for the determination of mles of lawn) 

will then be considered. 

a) Customary Iaternatioaal Law 

Article 38 of the I.C.J. refers to international custom "as evidence of a general 

practice accepted as laww. The I.C.J. has elaborated on this source in a number of cases. 

In the Colombian-Pemvian Asylum case, the Court held that: 

"The Party which relies on a custom of this kind must prove that this 
custom is established in such a manner that it has become binding on the 
other party. The Colombian Government must prove that the rule invoked 
by it is in accordance with a constant and uniform usage practiced by the 
States in question, and that this usage is the expression of a right 
appertaining to the State granting asylum and a duty incumbent on the 
territorial State. 

Further, in the important Nonh Sea Continental Shelf cases, the Court referred to an 

indispensable requirement of extensive and virtually uniform State practice, and 

continued: 

"Not only must the acts concerned amount to a settled practice, but they 
must also be such, or be carried out in such a way, as to be evidence of 
a belief that this practice is rendered obligatory by the existence of a rule 
of law requiring it. 

Consequently, there must be a practice coupled with a belief (opinio juris) that the 

practice or behaviour is required by law, and not by mere courtesy. 

"(Colombia v. Peru), [I9501 1.C.J. Rep. 266 at 276. 

*(Fader01 Republic of Germany v. Denmrk; Federal Republic QGmnmy v. IIK Nctletlruds), 
LC J. Rep- [I9691 3 para- TI. See aIso the Flrlicrics case (United Kingdim v. Nomrry), [19SI] I.C.I. 
Rep. 116; and the Low case (Fmncc v. Turlcy), [I927 P.C.1.J. Sa. A, No. 10. 



However, complete uniformity and univcTSality of practice is not required. A 

certain degree of opposition to a rule will not necessarily pment it from coming into 

king,' although there is a division of views as to whether an objecting State will be 

bound by the rule.n 

Lissitzyn has made a comprehensive study of State practice on the tmtrnent of 

aerial intruders up to 1953. He found that before World War I, aerial intrusions beame 

a concern to governments but did not generally result in serious incidents or diplomatic 

controversies; usually the intruders were permitted to leave after an investigation, 

although customs duties were sometimes levied on the aircraftO3' 

During World War I, he points out, neutrals closed their airspace to belligerent 

aircraft and in numerous cases enforced this by firing at intruding military aircraft. 

Although the instructions of some neutral States provided for the firing "only when 

necessary or after a waming, the Dutch and Swiss often opened fin without any 

warningu In a note dated 18 March 19 16, the Netherlands Government neverthekss 

stated that: 

'Considerations of humanity may lead the authorities to defer the resort 
to force until the aviator has been warned that he is above neutral 
territory, but no such warning is ~bligatory."'~ 

%Judge Tanaka, in his dissenting opinion in the Sowl, W~pr Ajica cases (Ethiopia v. South A ~ o ;  
Liberia vi South Afiica), Second phare [196q I.C.I. Rep. 6 at 291, upftssea this clearly: 

"Concerning the question whetbet the consent of oll States is required for the 
creation of a customary international law or not, we consider that the aoswcr must 
be in the negative for the reason that Article 38, paragraph I@), of the Statute does 
not exclude the possibility of a few dissidents for the purpose of the creation of a 
customary international law and that the contrary view of a particular State or States 
would resuIt in the pmnission of obstmction by veto, which could not have been 
expected by the legislator who drafted the said Article." 

''See Majid, supra, note 3 1 at 219-220 for the view that an objector will bs bound; d the 
Dissenting Opinion of Judge Ad Hoc Sonnsen in the N o d  Seu Cllnrinentaf Sher/cascs (snpm, note 
35 at 247) for the opposite opinion. 

tBfissitzyn, supra, Ch. 1, note 22 at 561. 



Later, it agreed not to tin at an aircraft in distress when such aircraft gave agreed 

signals. 

Lissitzyn concludes that between the two World Wars: 

"mhere were many instances in which foreign aircraft intruding by 
mistake or in distnss were permitted to enter and depart without 
molestation.. . . States enacted laws imposing penalties for the unauthorized 
entry of foreign aircraft, .,.but at least in some instances a distinction was 
made in such laws between avoidable and unavoidable intrusions, the 
latter being exempt from penalties. National regulations generally provided 
that unauthorized aircraft flying over prohibited anas were to be ordered 
to land, and force was to be applied only if they disobeyed."" 

During World War II, "neutrals once more resorted to firing on intruding 

belligerent aircraft, although some.. .regulations again provided that such aircraft should 

fust be warned. "42 

Lissitzyn reports that between the end of World War II and 1953, cases of 

intrusion of foreign civil and military aircaft were numerous. He states that: 

"In many instances, even when such intrusions occurred across the Iron 
Curtain, the intruding aircraft, whether civil or military, and their 
occupants were released and permitted to leave. In some instances, no 
action was taken to control the intruders' movements, although diplomatic 
protests may have been subsequently lodged. .. . In some other instances, 
the intruding aircraft were fired upon. 

He examined a number of incidents concerning intrusions or alleged intrusions of military 

aircraft into Soviet airspace and concludes that: 

". . .the Soviet Government has in no case claimed the right to open fire on 
an intruding aircraft without warning, but alleged in most of these cases 
that the intruders had been the first to open fire. In some cases where this 
was not alleged, the Soviet fighter was said to have opened fire by way 
of warning only .... It is, furthermore, significant that there have been 
numerous alleged, and several admitted, cases of deviation of allied 
aircraft from the corridors prescribed for flights to Berlin over East 

-- 

"Lissitqn, s u p ~ ,  Ch. I, note 22 at 566-567. 

421bid at 567. 

UIbid at 569. 



Germany in which the Soviet forces apparently refrained from firing on 
the intruders, 

The correspondence arising out of the August 1946 shootdowns of American 

military air transport aircraft by Yugoslavia is instructive in telation to the minimum 

standard of treatment to be accorded military, and a fortiori, civil aircraft in a s  of 

intrusion caused by bad weather. The United States dairned that if one of its aircraft was 

found over Yugoslav territory, it was only because the pilot had been forced by bad 

weather to deviate from the prescribed rouk. it stated: 

"It would be assumed that the authorities of Yugoslavia would wish to 
render a maximum of assistance and succour to aircraft of a friendly 
nation when the latter was forced by the hazards of navigation in bad 
weather.. .to deviate from their course.. . . On the contrary, Yugoslavia 
fighter aircraft have seen fit without previous warning to take aggressive 
action against such a United States transport plane.. . " ; 

and requested a Yugoslav statement on: 

"whether in the future the United States Government can expect that the 
Yugoslav Government will afford the usual courtesies, including the right 
of innocent passage over Yugoslav territory, to United States aircraft when 
stress of weather necessitates such deviation from regular routes.d5 

The United States further stated that the aircraft were unarmed passenger planes; that 

theu flight did not constitute a threat to the sovereignty of Yugoslavia; that the use of 

force under the circumstances was without justification in international law, was 

inconsistent with relations between friendly States, and was a violation of the UN 

Charter; and that the deliberate firing without warning on the unarmed passenger planes 

of a friendly nation was an offence against the law of nations and the principles of 

humanity." It informed Yugoslavia that U.S. planes would not overfly Yugoslav 

''lbid. at 580. For some cases of intmion of military sircAA after 1953, see Hailbmnaer (supm, 
Ch. I, note 22 at 635) which supports Lirnitzyn's conciusion (hat at l a s t  8 prior wamhg was 
required before the application of force, 

W.S. Department of State Bulletin, supra, note 20 at 415416. 



tenitory without prior clearance unless forced to do so by circumstances over which 

there was no control such as bad weather, loss of direction and mechanical tro~ble .~  

Yugoslavia, in turn, demanded that unauthorized flights be stopped unless due to 

emergency owing to bad weather, but stated that instructions had been issued to the effect 

that no transport planes were to be fired upon even in cases of unauthorized overflight; 

they would be invited to land, and if they refused, their identity would be established and 

the Government would take the necessary action through appropriate  channel^.^ 
In relation to civil aerial intrusions, the following cases illustrate what States 

believed the law to be. 

(a) On 29 April 1952, an Air France scheduled flight from Frankfurt to Berlin 

through the agreed air corridor in the Soviet zone of occupation was fired upon by Soviet 

fighters, ostensibly for deviation fiom the corridor and penetration into East German 

airspace. The Soviet Union stated that the aircraft had disobeyed orders to land, and that 

in fact it had been inadvertently hit by shots meant as a warning. The Allied High 

Commissioners in Germany denied that the aircraft had leh the corridor and stated that: 

"Quite apart from these statements of fact, to fue in any circumstances, 
even by way of warning, on an unarmed aircraft in time of peace, 
wherever that aircraft may be, is entirely inadmissible and contrary to all 
standards of civilized behaviour. "" 
@) On 23 July 1954, a British airliner on a scheduled flight from Bangkok to 

Hong Kong was shot down east of an international air corridor off Hainan Island by 

fighters of the Paople's Republic of China, killing thirteen persons. The captain of the 

airliner was reported to have said that the attack took place without warning. The 

Chinese Government took responsibility for the incident and maintained that the aircraft 

had been find upon due to a mistake in identification." 

'9Repmduced in Lissitzyn, supra, Ch. I, note 22 at 57% A.F. Lnwnftld, " L o o ~ g  Back and 
Looking Aheadn (1989) 83 AJ.1.L. 336 at 338-339; and Majid, supra, note 31 at 197498. 

qughcs,  s u p ,  Ch. I. wtc 22 at 602; bwenfeld, ibtL at 339. 



(c) On 27 July 1955, an &liner belonging to El A1 Israeli Airlines Ltd., flying 

fhm London to Tel Aviv with stops in Paris and Viema, strayed in bad weather into 

Bulgarian airspace and was shot down, resulting in the death of all 58 persons on 

board? It was disputed whether the airraft had k e n  warned prior to the shootdown, 

Bulgaria claiming that the aircraft had ignored the signal to land. In connection therewith, 

the UN General Assembly adopted Resolution 927 which nevertheless failed to give clear 

guidance to States as to the circumstances which would permit them to use force against 

aerial intruders; the Resolution instead called upon States to take m e a s m  to avoid such 

incidents. Israel, the United States and the United Kingdom sought to bring the incident 

before the LC. J., but the Coun decided it lacked jurisdiction. 

In a Diplomatic Note dated 28 July 1955 From Israel to Bulgaria, the former 

stated that since there could have been no genuine difficulty in identifying an unarmed 

civil airliner of the Constellation type, the actions of Bulgaria exhibited "a wanton 

disregard of human life and of the elementary obligations of humanity."* In its 

Memorial to the I.C.J., Israel stated that: 

". . .when measures of force are employed to protect territorial sovereignty, 
... their employment is subject to the duty to take into consideration the 
elementary obligations of humanity, and not to use a degree of force in 
excess of what is commensurate with the reality and gravity of the threat 
(if any)? 

When a State party to the Chicago Convention in time of peace encounters 
instances of an infingement of its airspace ... it normally reacts in one or 
both of two ways. In the first place, if this is physically possible, it 
indicates to the aircraft in the appropriate manner, and without causing an 
undue degree of physical danger to the aircraft and its occupants, that it 
is pedorrning some unauthorized act. In taking this action that State may 
also, always exercising due care, require the intruder either to bring the 
intrusion to an end (Lee to return to its authorized position, within or 

"For the hCtp as reported by the Israeli Commission of inquiy, see ICAO C h u l u  50-AN145 
Aim@ Accident Digm No. 7, No, 35, 146. 

I n d e n t  of 27 July I955, supra, note 11 at 11. 



without the lirspace in question) or to submit itself to examination after 
landing ... in the territory of the State in question .... In the second 
place. ..it may deal with the infringement of its sovereignty by malcing the 
appropriate d w r c h e  through the diplomatic channel. 

For its part, the United States expressed the view that no pilot of a civil airliner 

would expect to be shot down without opportunity adequate to give him a safe 

alternative, i.e. the aircraft should have been informed that it was off course and escorted 

elsewhere; if there had been a threat to Bulgarian security, the aircraft should have been 

led to a designated airport using reasonable methods. The United States also believed that 

in a case where the aircraft had been identified as being civil in character, the appropriate 

solution for Bulgaria would have been to make diplomatic repnsentati~n.~~ 

As previously indicated, the United Kingdom's position was that the use of w e d  

force against foreign aircraft was not justified unless used in the legitimate exercise of 

the right of self-defence; there could be no justification for the destruction, by a State 

using armed force, of a foreign civil aircraft, clearly identifiable as such, which was on 

a scheduled passenger flight, even if that aircraft intruded into the airspace of a foreign 

State." The United Kingdom cited the Corfu Channel case" in support of a 

proposition that "international law condemns actions by States which in time of peace 

u~ecessarily or recklessly involve risk to the lives of the nationals of other States or 

destruction of their property. 

(d) In the case of the Libyan Arab Airlines Boeing 727 which was shot down on 

2 1 February 1973 by Israeli fighters when it intruded into a prohibited military zone over 

the occupied Sinai peninsula, it was claimed by the pilot of the intercepting aircraft that 

he had followed ICAO recommended procedures and signals for interception as contained 

%id. at 8687. 

*Ibid at 210-21 1. 

%pra, note 21 and accompanying text. 

Channel case ( t L  k v. Albmh), [I9491 1-CJ. Rep. 4. 

s~&al Incident of 27 July 1955, supra, note 1 I at 358. 
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in the Aeronautical Information Publication (AXP) of Israel, but as then was no 

compliance by the airIiner, he find a burst of gunfire (with tracer) across the path of the 

ahcraft. Only when the airliner also failed to obey this signal did he open fire in an 

attempt to force it to land!9 Egypt, on its part, denied that there had been any warnings 

given. 

The ICAO Assembly adopted a Resolution in which it condemned the Israeli 

action." The ICAO Council also, on 4 June 1973, condemned Israel, and described its 

action as a flagrant violation of the principles in the Chicago Convention? 

(e) On 20 April 1978, a Korean Air Linu Boeing 707 aircraft on a polar 

flight from Paris to Seoul strayed deep into Soviet airspace. According to the uncontested 

Soviet version of events, the aircraft did not comply with orden given by Soviet fighters, 

and did not land until two hours after the unauthorized penetration inside Soviet 

temtorye6* The pilot and the navigator of the airliner confirmed that they had 

understood the orders of the Soviet aircraft but chose not to obey them. Subsequently, 

the interceptors fued a missile which tore off part of a wing of the Boeing 707, but its 

pilots managed to land it on a froten lake, with two fatalities. In the light of the factual 

circumstances, criticism of the Soviet action was muted. 

(f) On the night of 31 August - 1 September 1983, a Korean Airlines Boeing 747 

with 269 persons on board, engaged in a scheduled commercial flight from New York 

to Seoul (KE 007), with a stopover in Anchorage, deviated significantly from its planned 

route, penetrated Soviet airspace over sensitive military areas and was shot down by 

sCIWP/S764, Attachment at 21. 

'%solution A19-1, ICAO Doc. 9124: Assentbly Roolurions in Force (a 4 1 5  Cktober 1974) 
at 29; ICAO Doc. 9061, supra, note 13 at 11. 

%AO Doc. 9097-C/1016: Adon of the G7uncil - 7Rh SLuion at 33; the debater h the 
Assembly and the Council are summarized at infio, Ch. III I b). 

'%~ghes, supra, Ch. I ,  note 22 at 613-614; LoWCllfe1d, supra, note 49 at 340; Majid, s u p ,  noto 
31 203-205. 



USSR interceptor aircraft. The shooting down of KE 007 provided an opportunity for 

many States to express their views on the use of force against civil aircraft. 

Several States wrote to the President of the UN Security Council requesting an 

urgent meeting of the council." The United States' letter stated that: 

"This action by the Soviet Union violates the fundamental legal norms and 
standards of international civil aviation. These noms and standards do not 
permit such use of armed force against foreign civil aircraft. There exists 
no justification in international law for the destruction of an identifiable 
civil aircraft. " 

It also refened to "this unprovoked resort to the use of force.. .in contravention of 

international civil aviation organization standards and the basic nons of intemationd 

law.. .". The Republic of Korea was of the view that the Soviet Union had committed an 

"unprovoked barbaric act ... in blatant violation of basic norms of international law and 

practice in international civil aviation" while Canada believed that "[tlhese actions an 

flagrant and unacceptable violations of the norms and practices of international civil 

aviation and international law." Australia expressed the opinion that this was an act 

"incompatible with civilized behaviour between States. " 

During the debates in the Security Council (2-12 September 1983), the Republic 

of Korea stated that the Soviet Union had committed "a criminal act in violation of al l  

the legal norms and standards of international civil aviation" and that there was "no 

provision in international law that justifies the use of force against an unarmed civilian 

airliner under any circumstances. "" The United States' Representatives also believed 

that a "criminal act" had taken place. They refened to legal obligations which flow from 

"elementary considerations of humanity", and believed that these principles would rule 

out shooting a passenger aircraft; Annex 2 to the Chicago Convention set out the 

procedures to be used when intercepting a foreign aircraft, and these did not include 

BTbc text of the letters to the Resident of the Security Council are repcoducod in "Documents 
Concerning the Korean Air Lina Incident - United Nations Security C o d  Consideration' (1983) 
225 I.L.M. at 1 109-1 1 13. 



shooting it down." The Representative of Japan also called for respect for the ICAO 

Annex provisions which provide "for abstention from the use of weapons" and stated that 

"in the light of the provisions of the [Chicago] Convention as well as of the basic norms 
of international law, the action of the Soviet Union can in no way be justified." The 
Canadian Representative described the action of the Soviet Union as "nothing short of 

murder" and in contravention of the international law principle of proportionality: the act 

of firing "on the Korean aircraft was in excess of what is commensurate with the gravity 

of the threat represented by the presence of a civilian aircraft in Soviet air space"." 

Similarly, the Australian Representative expressed the view that there was "no 

circumstance in which any nation can be justified in shooting down an unarmed civilian 

aircraft serving no military purposew, and that "procedures governing the situation when 

a civil aircraft may have strayed into another country's airspace are laid down in the 

Chicago Convention. "' The French Representative described the destruction of the 

Korean aircraft as being "in disregard of elementary considerations and the demands of 

civil aviation safety as recognized by the international community," The 

Representatives of Zaire," the 

also believed that the shooting 

Federal Republic of Germany,71 Fijin and Liberian 

down was disproportionate to the violation of Soviet 

dSIbid. at 1 I 144 115. The Representatives were equally emphatic in a later statement: 'We do not 
believe that the protection of the sovereignty of any nation gives that nation a right to shoot down any 
plane in peacetime, flying any place over its tcmtory" (&id. at 1146). 



Pinpace; similar views w a e  expressed by the Representative of ~elgium?' It was stated 

by the Representative of Togo that the Chicago Convention contained "no provision 

authorizing a State whose airspace has been violated" to destroy the intruder aircraft, ad 
that no motive could justify the "act of deliberate destruction of a civilian passenger 

aircraft."7s A similar opinion was expressed by the Representative of Singapore who 

believed that the action of the Soviet Union was "contrary to international law generally, 

and to the Chicago Convention. ..in parti~ular."'~ The Representative of Ecuador, in line 

with these views, also stated that the action of the Soviet Union was an infringement of 

the "basic principles of human coexistence and a violation of the civil aviation 

conventions to which the Soviet Union is a partyown A number of other repnsentatives 

condemned the shooting down of the Korean aircraft as contrary to international law. 

For their part, the Soviet Representatives quoted a report dated 2 September 1983 

from the Soviet News Agency, TASS, which stated that an unidentified aircraft had 

"rudely violated the Soviet State border and intruded deep into the Soviet Union's 

airspace". The Agency also reported that interceptor aircraft had tried repeatedly to 

establish contacts with the aircraft using generally accepted signals and to take it to the 

nearest airfield but that the intruder ignored these attempts. Later, "the intruder plane left 

the limits of Soviet airspace and continued its flight towards the sea of Japan. For about 

ten minutes i t  was within the observation zone of radio location means, after which it 

would be observed no more." The TASS report stated that the intrusion was pre-planned 

with a view to intelligence gathering." The Soviet Representatives also referred to 

recent, systematic violations of Soviet borders by U.S. aircrafton They stated that the 



intruder had entered Soviet airspace in an 'area where a most important base of the 

strategic nuclear forces of the USSR is locatedam and that the Soviet pilots a u l d  not 

know that the Korean aircraft was civilian, since it 'was flying without navigation lights, 

at the height of the night, in conditions of bad visibility and not answering the 

signals."" Although the Soviet Union tried to justiQ the shoot-down as 'in keeping with 

the law on the State border of the USSR",n the thrust of its statements made clear that 

it too, did not believe that the shooting down of a clearly idenelable civilian aerial 

intruder which did not pose a security threat, to be in accord with international law. 

A draft resolutiona sponsored by seventeen States received nine votes in favour, 

*lbid. at 1148; Report of the Security Council, 16 June 1983 - 15 June 1984, UN G.A.O.R., 
39th Sess., Supp. NO. 2 at 18, ON Doc. A3912 (1984)- The draft ccsolutioa (S/ 15966/Rev. 1) reads: 

"The Security Council 
.*- 

Gravel~ disturbed that a civil airliner of the Korean Air Lines on an internationaI 
flight was shot down by Soviet military aircraft, with the loss of all 269 people on 
board, 
Reaffirming the rules of international law that prohibit acts of violence which pose 
a threat to the safety of international civil aviation, 
. . . 
Stressing the need for a full and adequate explanation of tht fbcts of the incident 
based upon impartial investigation, 
1. Dee~lv depIores the destruction of the Korean airliner and the tragic 

loss of civilian life therein; 
2. peCIares that such use of armed force against international civil 

aviation is incompiibIe with the norms governing intgnstionrl 
behaviour and elementary considerations of humanity; 

3, Urnes all States to comply with the aims and ob jdves  of the 
Chicago Convention. . ; 

4, Welcomq the decision to convene an urgent meeting of the Council 
of [ICAO]; 
0.. 

6, bviteg the Secretary-Gend, moldng we of such expat advia as 
he deems necessary and in codtation with the appmpnate 
international bodies, to conduct a fbll investigation into the 
circumstances of the tragedy; 



two against with four abstentions 'and was not adopted, owing to a negative vote of a 

permanent member of the Council" .@" 
The Council of ICAO considefed this matter on 15 and 16 September 1983. A 

number of views on the legality of such action were expressed,* after which the 

Council adopted a resolution in which it recognized that: 

"...such use of armed force against international civil aviation is 
incompatible with the norms governing international behaviour and 
dementary considerations of humanity and with the rules, Standards and 
Recommended Practices enshrined in the Chicago Convention and its 
Annexes and invokes generally recognized legal cons#luences," 

and "the principle that States, when intercepting civil aircraft should not use 

weapons against them." The Secretaq General was directed to institute an investigation 

to determine the facts and technical aspects related to the flight and destruction of the 

aircraft. Upon consideration of the report of the Secretary General, the Council on 

6 March 1984 adopted another resolutionn in which it reaffirmed that, whatever the 

circumstances which may have caused the aircraft to stray off course, such use of armed 

force constitutes a violation of international law, and condemned the use of anned force 

which resulted in the shoot-down of the airliner. 

7, Frther invites the Secretary General to report his tindings to the 
Security Council within fourteen days; 

8. Calls uwa dl States to lend their fullest co-operation to tbe 
Secretary-General in order to ficilitate his investigation.. . " 

It is interesting that the sponsors seem to have prefemd a UN, as opposed to an ICAO invcstlCgation. 
Further it should be noted that the fourteenday time W e  for carrying out a "full" investigation and 
repofling to the Security Council displayed a serious lack of appreciation of the politid and technical 
complexitiw involvad in such an investigation. 

YRepoa of the Security Council, 16 June 1983 - IS June 1984, ibid 

OA more detailed examination of the opinions of Stotcr upmsed at the ICAO Council sessions 
and a session of its Assembly which considered this incident can be found at h@a, Ch. IIX 1 c). 

~ C A O  Doc. 9416, s u p .  note 12 at 59-60. 

"ICAO Doc. 944l-C/lO8 1, C-Min. 1111 1-18: ~ Y I I C ~ (  - 11 lth SCSSWII, Mtuuu with Swbja 
Ida  at 106, 



b) Judicial and A h i M  Decisions 

There has been no judicial or arbitnl decision on the merits in any case dealing 

with the use of force against aerial intruders, military or civil. However, there have 

been some cases not involving aerial intruders which have influenced the law in this 

regard. The first of these cases concerned the shooting of a Mexican girl by an American 

officer, who fired upon a raft which had crossed the Rio Grande from Mexico, illegally 

entered the United States, and was about to commence its return journey. The US- 

Mexican General Claims Commission in 1926 held that human life may not be taken 

either for prevention or for repression, unless an extreme necessity exist, and that: 

"to consider shooting on the border by armed officials ...j ustified, a 
combination of four requirements would seem to be necessary: 

the act of firing, always dangerous in itself, should not be 
indulged in unless the delinquency is sufficiently well- 
stated; 

it should not be indulged in unless the importance of 
preventing or repressing the delinquency by firing is in 
reasonable proportion to the danger arising from it to the 
lives of the culprits and other persons in their 
neig hbourhood; 

it should not be indulged in whenever other practical ways 
of preventing or repressing the delinquency might be 
available; 

it should be done with sufficient precaution not to create 
unnecessary danger, unless it be the official's intention to 
hit, wound or kill." 

Further, the Commission could 'not endorse the conception that a use of f ' s  with 

distressing results is sufficiently excused by the fact that there exist prohibitive law, that 

enforcement of these laws is necessary, and that the men who are instructed to enforce 

them are furnished with firearms. "'' 

- 

"~on:ia ord Oono case, 4 R.I.A.A. 119 * 119423; (1927) 21 AJ.1.L. 581 at 581-584. 
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In this case, which buuJ strong similarities to a situation involving use of forcc 

against civil aerial intruders, the Commission did not rule out the use of force in all 

circumstances but did set out strict standards before such use of force could be justified, 

these standards repeating the rules of necessity and proportionality elaborated in the 

Caroline case, although the latter was concerned with a claim of self-defence as opposed 

to mere termination of a trespass. 

h the trailblazing Island of Palmus case (Netherlands v. United States, l928), the 

Arbitrator, while defining the scope of territorial sovereignty, added that each territorial 

sovereign had as a corollary a duty to protect within its temtory the rights of other 

States, including the rights which each State may claim for its nationals in foreign 

territory. In a most-often quoted sentence, he asserted that, "Territorial sovereignty 

cannot limit itself to its negative side, i.e. to excluding the activities of other States; for 

it serves to divide between nations the space upon which human activities are employed, 

in order to assure them at all points the minimum of protection of which international law 

is the guardian."" Consequently, each State must protect in its temtory the international 

legal rights of other States. 

In the Nuuliloo case (Portugal v. Germany, 1928), the Arbitrai Tribunal held that 

acts of reprisal (as distinguished from other acts of self-help or self-defence) must be in 

accord with common human experience and the rules of good faith, applicable in the 

relations between two States. As to the test of proportionality, the Tribunal expressed the 

view that a reprisal out of aU proportion to the act justifjing it would be excessive and 

therefore illegal. On the facts of the case, the Tribunal did find that there had been 

evident disproportion between the incident and the acts of reprisal which followed it? 

The I'm Alone case (Canada v. United States, 1933-1935) concerned a British 

vessel which was ordued to heave to by United States coastguard cutters, on suspicion 

of smuggling alcohol, at a point, according to the U.S., when she was ten milu from the 

U.S. coast, but within a twelve-mile limit established by United States revenue laws. She 

%pra, Cb. I. note 7 at 839. 

QO1 R.1.A.A. 1011 d 1026-1028. 



fled, was pursued, still &sed to heave to, and was sunk with loss of life. The United 

States and Gnat Britain had concluded a treaty whereby the latter agreed not to object 

to the boarding of private British vessels outside the limits of the United States' territorial 

sea. The Joint Commission decided that 'the United States might consistently with the 

Convention, use necessary and reasonable forcea to board, search, seize and bring the 

vessel into port, and that "if sinking should occur incidentally, as a result of the exercise 
of necessary and reasonable force for such purposes, the pursuing vessel might be 

entirely blameless". The Commissioners found that in this case the sinking was not 

justified by anything in the treaty or by a principle of international law.91 

The United Kingdom Delegation to the 25th Session (Extraordinary) of the ICAO 

Assembly stated that this case and those decided by the U.S .-Mexico Claims Commission 

in the 19209, "demonstrate most clearly that it is wrongful under international law to kill 

foreign nationals even if they deliberately trespass into your territory or violate your law. 

The only significant difference between these cases and intrusion by civil aircraft is that 

the numbers of human lives at risk if force is used lgainst a civil aircraft Iike a wide- 

bodied jet are likely to run into hundndsmWn 

Finally, the CON Channel case provided a formulation which has been frequently 

invoked by States and international organizations when dealing with the use of force 

against civil aerial intruders. In that case, Albania failed to warn British warships of the 

existence of a minefield in its tentorial waters, resulting in severe damage to two British 

destroyers and loss of life. The I.C.J. stated: 

"The obligations incumbent upon the Albanian authorities consisted in 
notifying, for the benefit of shipping in general, the existence of a 
minefield in Albanian temtorial waters and in warning the approaching 
British warships of imminent danger to which the minefield exposed them. 
Such obligations are based.. .on certain general and well-recognized 
principles, namely: elementary considerations of humanity, even more 
exacting in peace than in war; ... and every State's obligation not to allow 

O L I I I  R.I.A.A. 1609 at 1617; and (1935) 29 A.J.LL 326 at 330. 

"ICAO Doc. 9437, supm, note 13 at 29. 
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knowingly its tenitory to k used for acts contrary to the rights of other 
S t a ~ . " *  

Municipal legal systems also regulate the use of force against intruders. A 

prominent scholar describes the English common law as allowing a trespasser to be 

ejected "by force, but only by moderate force, not amounting to death or serious bodily 

harm. "01 

The following principles can be extracted from the foregoing review of the case 

law : 

1) States must ensure in their territory the protection of the 
legal rights of other States and their nationals; 

2) elementary considerations of humanity demand that a 
warning be given to foreigners of special dangers in one's 
territory; and 

3) while the use of force against intruders or trespassers is not 
prohibited outright, the exercise of such force must be 
reasonable and necessary, or to put it more precisely, force 
must not be used except after all other practical means of 
preventing the intrusion have been exhausted, and even 
then should only be proportionate to the danger created, or 
threat posed, by the 

msupra, note 57 at 22. 

*G. Wiams, "Assault and WOKIS" 1957 Criminal Law Review 219 at 220. 

"For a discussion of pmpodonality in a situation not involving the use of annd € o w ,  see the 
Chse Cbncemihg the Air S m k e  Agremnt  of27 M d  1946 8- the United S~mo Md Fnuw 
(United Statcs u, France), XVlII R1.A.A. 415 at 443-444. 



Based on the relevant aaty provisions, customary international law and judicial 

and arbitral decisions, the following principles may be said to have been applicable to 

the use of force against civil aerial intruders prior to the adoption of Article 3 bis in 

The discretion of the subjacent State in dealing with civil aerial intruders 

was limited by governing rSs of international law; use of force was 

allowed but only in exceptional circumstances. 

In all cases of intrusion, unless there was an imminent threat to its 

security, the subjacent State was obliged make aSl reasonable effom to 

identify the intruder. 

Aircraft identified as civil in character, which appeared to have intruded 

because of necessity, mistake, distress or force rnojeure was to be treated 

leniently and afforded a l l  reasonable measures of assistance. 

In all cases of an intrusion by a manifestly civil aircraft, the temtorial 

sovereign was entitled to request the intruder to land or to change come; 

such order was to be obeyed unless the aircraft was unable to do so. 

In attempting to control the intruder, the territorial sovereign must not 

cause an unreasonable degree of danger to the aircraft and its 

occupants.% 

A primary remedy for the subjacent State was to make appropriate 

diplomatic representation regarding the intrusion to the State of nationality 

of the aircraft. 

In case the civil intruder did not pose or appear to pose an immediate 

threat to the security of the subjacent State, force was not to be used 

against it even if it disobeyed orders of the temtorial sovereign. 

'Sjgitzyn. supm. Cb. I. note 22 at 586. 
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8. In the rare case of an intruder identified as a civil aircraft which 

nevertheless acted or appeamd to act in a manner inimical to the security 

of the subjacent State, force was not to be used unless it was n- 
and proportionate. The requirement of necessity was satisfied if the 

aircraft disobeyed the instructions to change c o w  or to land and, if 

possible, was warned by shots or tracers before being attacked. Even if 

no other practical means to end the intrusion existed, the subjacent State 

could only use force which was proportionate to the danger to its security 

arising from the intr~sion.~ 

9. In all its actions in relation to a civil aerial intruder, the subjacent State 

must be guided by considerations of humanity. 

Even States which have shot down civil aircraft have not denied that at least these 

minimum standards apply. Indeed, the survey of State practice shows that explanations 

" W a n ,  supra, Ch. I, note 22 at 581, giving his opinion that the destruction of an a i d  is 
only justified under the doctrine of selfaefeace (simirar to the position of the United Kingdom in the 
Atrial Incident of 27Jull 1955), propounded the following "controlling lcgd principle": 

" . . .primcrfacie, a passengct airliner, whether trespassing intentionalty or not, should 
not be considend to pose a military threat to a territorid sovereign sufficient to 
justify the plane's destruction. A mere refusal to land after being o d d  to do so 
is not a vatid basis for use of force by the subjaccnt sovereign. Actual hostility 
committed, or about to be committed, by the trespassing plane is the only basis 
which can justify the subjacent state in using force against the plant. While normally 
a passenger airliner should not be considered a threat to a temtorjal sovereign, in 
an isolated case, given today's technology, a subjaccnt state may be justified in 
treating an apparently civilian aircraft as a security risk. k a u s c  this threat would 
only be tnre in the exceptional case, a heavy burden rests on the territorial soverrign 
to substantiate such an allegation More acting in self4efence." 

Later, at 587, he states that: 
"Under the doctrine of sdf-defence, force is only to k used against the aircraft of 
other nations when national security risks of the subjacent state ace of an urgent 
nature. Therefore, unless the subjacent state can show the intruding p b ' s  mission 
was hostile or aggressive, it bas no right under customary i n ~ o a r l  Iaw to down 
a civilian passenger plane." 



are often that the airaatt had not been identified as civilian, or that it was, or was 

reasonably believed to be, on a military mission posing a threat to State security, and had 

not responded to warnings. Considering the number of intrusions which take place, it is 

dear that these standards are in the main accepted by all States, and the rarity of 

shoatdowns is the exception which proves the de.* 

'In the Nicaragua case, s u p ,  note 25 para. 186, the I.C.J. stated: 
"It is  not to be expected that in the practice of States the application of the rules in 
question shouId have been pcrfcct, in the sense that Stat= should have refrained, 
with complete consistency, fmm the use of force or from intervention in a c b  other's 
internal affairs, The Court does not consider that, for r rule to be established as 
customary, the correspondimg practice must be in absolutely rigorous conformity 
with the rule. In order to deduce the existence of customary rules, the Coun deems 
it sufficient that the canduct of States should, in general, be consistent with such 
rules, and that We8 of State conduct inconsistent with I given rule should 
generally have been trroted as breaches of that Nk, not as indications of the 
tacopition of a new ale. If a State acts in a way prim. ficie incompatible with I 
recognized rule, but defends its conduct by appealing to exceptioas or justifications 
contained within the rule itself, then whether or not the Strte's conduct is in fhct 
justifiabk on that basis, the significance of that attitudt is to confirm cather than to 
weaken the rule." 



SIDERATION BY TCAO OF INCIDENTS INVOLVING THE USE OF 

T C M L  AERIAL INTRUDERS 

During the past half century, ICAO has dealt with four specific incidents 

involving the use of force against civil aerial intruders. Additionally, there was one case 

which though not involving an intrusion, nevertheless resulted in the use of fatal force 

against the aircraft, and ICAO's consideration of this case serves as a useful complement 

to, and comparison with, those involving intrusions. In four of these five incidents, 

ICAO carried out an investigation into the factual circumstances. The four incidents 

related to an intrusion will first be examined in chronological order, followed by the one 

not so related- 

a) El A1 Constellation (Israel-Bulgaria, 1955) 

Following the shootdown of the El A1 airliner by Bulgaria on 21 August 1955,' 

Israel requested that an item on the question of the safety of commercial aircraft flying 

in the vicinity of, or inadvertently crossing, international frontiers be placed before the 

UN General Assembly. The General Assembly adopted on 14 December 1955 Resolution 

927 in which, infer olio, it called the attention of the appropriate international 

organizations to the Resolution and to the Assembly's debate on the matter.' 

lFor the report of the Israeli Commission of Xnquiry, see s u m ,  Ch. XT, note 51. 

2Questhn of the S4Fry of ~ o m m ~ ~ ~ r b t  aikm@f&ing in the uiciniry of, or inrdycrtently mwsing, 
i n t d n o l f i o n t i m ,  GA Ra. 927, UN G.A.O.R., 10th Sgs., Supp. NO. 19, p. 14, UN DOC. 
A13116 (1955), which reads: 

"me Gcnerul Assd&, 



The Resolution was communicated to ICAO and considered by its council3 on 10 

May 1956, on the beds of a paper (C-WW2153) presented by the Secretary General. C- 

WP/2153 stated that incidents of the kind involved legal aspects as well as technical ones. 

In relation to legal aspects, it noted that these: 

*...arise from the fact that national laws of several States specify, in 
rrspect of aircraft which have not obtained air aaffic control clearance, 
or have deviated from comdors, or have entered a prohibited area, that 
the aircraft would be intercepted and shot down without warning, or 'may 
be fired upon', or 'will be subject to danger' or will be subject to 
'sanction in an attempt to bring them to the real course'. Also, the 
assertion has betn made by some Governments that it is contrary to 
international law for a State to shoot down a civil, unarmed aircraft under 
any circumstances, (then being no question of repelling an attack), while, 
on the other hand, this principle has been denied by some States. "' 

In relation to technical aspects, C-WPI2U3 stated that there appeared to be a need for 

the development and acceptance of codes of signals, especially from aircraft to aircraft, 

as an examination of some previous incidents indicated that the signals given by 

intercepting aircraft to foreign aerial intruders had not been understad by the Iatter. 

C-WPl2153 foresaw the possibility of the development of new SARPs or the preparation 

of a new convention on the subject. The Council decideds that in the first instance, the 

problem should be studied by the ICAO Secretariat; when these studies were sufficiently 

M i n d f  of incidents involving attacks on civil aircraft hocently deviating from 
fixed plans in the vicinity of, or across, intenrational fioutiers, 
Noting that such incidents cause loss of human life and affkt relations between 
States, and that the problem is therefore a matter of general international concern, 
1.  Ciak upon all States to take the ndcessaq measures to avoid such 

incidents; 
2. Invfta the attention ofthe appropriate international organizations to 

the present resolution and to the debate on the matter held in the 
General Assembly rrt its tenth session." 

'The Council is a permanent pvaniDg body responsible to the sovtftign body, the Assembly, 
and is cumntIy composed of thkty-three member States. Its fimctions am spdt out in k t i c la  54 md 
55 of the Chicago Convention (supra, Ch. I, note 1). 

4C-WP/2153 para. 5. 

'ICAO Doc. TI40-Cf89S: Acrion of the Council - 2&h S d n  at 8-9. 



advanced, they should be examined by the Air Navigation Commission (ANC)6 and 

possibly by the Legal Committee.' 

The Tenth Session of the Assembly considered whether to include this subject in 

the Work Programme of the Legal Committee but satisfied itself on 28 June 1956 merely 

to note that the Secretariat studies would be referred to the technical bodies and possibly 

also to the Legal C~rnmittee.~ 

The ANC reported back to the Council in C-WW2376. The Commission dealt 

fint with an examination of the various national  procedure^ for signalling, and 

considered that most of these, if not already out of date, would shortly become so, with 

the introduction of faster and higher flying aircraft. It recognized that standard signals 

were desirable but agreed that practical difficulties existed in devising acceptable 

procedures. It concluded that at the time, efforts "would be better directed towards 

ensuring that aircraft do not violate restricted airspace, rather than in evolving procedures 

on the action to be taken after they have done so. As a consequence, the Commission 

reached the following conclusions: 

'1) that for the time being it seems unlikely that any simple and 
reliable system of signalling for worldwide use in the case where 
an aircraft has entered or is about to enter restricted airspace, can 
be devised; 

2) that since any system so far suggested might cause confwion and 
even danger, no attempt should be made, at this time, to introduce 
standard procedures, although it is recognized that the introduction 
on a national basis of such xlfcvident signals a9 may be 
applicable to inform a violating aimaft of the action it should 

9 b c  Commission is a body of technical upau, established by the Chicago Convention, and 
tasked, infer alio, with recommendiag to the Council modifications to the Annexes and to otherwise 
advise the Council on information useful for the advaaernent of air navigation. 

'The bgal Committee is the premier legal body of the O q p h t i o n ,  constituted by the Assembly 
in 1947, and mponrible to the Council; it is composed ofrrprrcmtatives of Member S c d a  of ICAO. 
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take, even if such signals introduce an element of danger, is 
preferable to resorting to more extreme measures; 

4) the Commission further considers that States' efforts should be 
directed towards ensuring that aircraft do not infiinge restricted 
airspace and that a policy of installing navigation aids to achieve 
this may be more hitful than attempting to implement signalling 
procedures. "lo 

The Commission recognized that the measures proposed did not offer a solution to the 

problem, but only alleviated some aspects of it. In accepting the conclusions of the ANC 

on 1 April 1957, the Council drew attention to a suggestion: 

'that consideration might be given to the possibility of establishing a 
procedure by which airlines would give advance notification of flights in 
the vicinity of restricted ainpace to States controlling such airspace, when 
these are not States that would automatically be informed through the 
f ~ n g  of the flight plan. "11 

The ANC considered this idea but informed the Council that it was without merit 

and that it (the ANC) was "not in a position to offer a technical solution to the problem 

other than the alleviation of some of its aspects" as outlined in ~ - ~ ~ / 2 3 7 6 . ' *  

In considering C-WP12376, the Council had also decided that a paper on the legal 

aspects of the problem raised by incidents of the kind mentioned in the UN General 

Assembly Resolution should be prepared. In compliance therewith, the Secretary General 

presented C-W2609 which exarnined the practice of States, relevant provisions in the 

Chicago Convention, and national legislation on the subject. The Secretary General 

concluded that there was scope and need for developing international rules on the subject. 

The object would be "to ensure the d e t y  of civil aircraft flying in the vicinity of, or 
inadvertently crossing, international frontiers, including early clearance, without undue 

"ICAO Doc. 7818-Cf#)L: A&n ofthe Guncil - 3&h S&n at 24. 

%-WP/2SS2 -4. 'Ibis was noted by t&e Cowil  on 11 Dscemk 1957 ([CAO Doc. 78SF 
C/904: A&n of he Council - 3 2 d  Saswn d 25). 



detention, of aircraft, crew and passengers, particularly in cases where an aircraft crossed 

a bntier or entered a prohibited area innocently.. . " . l3 C-WP/2609 highlighted the 

following aspects as deserving consideration: 

The desirability of extending the scope of the rules beyond what was 
indicated by the title of the UN Resolution, to include "situations where 
the aircraft is operated in the vicinity of the frontier of a State without 
having crossed that frontier into such State, or has, without authorization, 
crossed such frontier, or has, while authorized.. . to operate into such State, 
crossed the frontier at a point other than the designated one, deviated from 
specified air routes or corridors or flown over a prohibited or restricted 
area. a 

The procedure for identification and interception of an approaching 
aircraft by the authorities of the State which it enters or is about to enter, 
the procedure could specify that the intercepted aircraft should not take 
retaliatory or evasive actions. 

Agreement of States that force will not be resorted to merely because 
aerial sovereignty has been violated; self-defense would be a different 
matter. 

Whether Article 25 of the Chicago Convention meant that a contracting 
State was obliged to allow an aircraft in distress to enter its territory, and 
the matter of whether an aircraft apparenrly in distress in fact has hostile 
intentions. 

Treatment of the aircraft, crew and passengers after landing. 

The practicability of establishing "a forum (composed of persons having 
the nationality of the territorial State, the State of the ahcraft's registry 
and a disinterested third State) for ascertaining the facts pertaining to the 
aerial intrusion and related matters and for re&mmending any 
compensatory or remedial measures. " l4 

The paper concluded by recommending that the Council q u e s t  the Legal Committee to 

study the subject with a view to the development of international rules. When the Council 

considered the paper in March 1958, a proposal by the Representative of Mexico that the 



legal aspects of the subject should be referred to the Legal Committee was defeated by 

nine votes to eight." 

Instead, the Council requested the ANC to put on its work programme the 

technical questions raised in C-WPi2609 and any others that it considered relevant to the 

problem of assuring the safety of civil aircrafk flying in the vicinity of, or inadvertently 

crossing, international frontiers. The ANC examined the matter and once again in 

November 1958 informed the Council that it had no further proposals and reaffumed its 

view that at the time, it still appeared that the best solution lay in an improvement of air 

navigation facilities so as to ensure that the chances of infringement of restricted airspace 

was remote? 

The shoot-down of the El A1 airliner did not result in an ICAO investigation of 

the factual circumstances nor in an ICAO expmsion of its opinion concerning the 

specific incident. However, ICAO was forced to consider the question of standardized, 

global international rules (as opposed to application within regional contexts) intended 

to enhance the safety of civil aerial intruders. While these early efforts did not yield 

immediate apparent results, they were the first steps leading to the eventual adoption of 

Article 3 bis on the use of weapons against civil aircraft in flight; in the technical field, 

by means of a State letter dated 12 September 1966, the Council was able to recommend 

to all "contracting States the desirability of avoiding the interception of civil aircraft and 

using interception procedures as a last resort* and to invite States, in such cases of last 

resort, to use only specified procedures and visual signals." 

' s IC~O Doc. 798SC1908: Action of the Council - 33rd Ssswn at 15-16. 
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b) Libyan Arab Airlines (Libya-Israel 1973) 

On 21 February 1973, a Libyan Arab Boeing 727 airliner was on a flight from 

Tripoli to Benghazi and on to Cairo when, on the latter leg, it deviated from its fight 

path probably because of an error in navigation; it entered Israeli-occupied Sinai, flew 

over a prohibited military area and was shot down by Israeli fighters, killing 110 of the 

113 persons on board." The leader of the intercepting pilots stated that the interceptors 

had complied with Israeli procedures and signals for interception. The Israeli procedures 

and signals were in accord with ICAO recommended procedures and signals. The leader 

further claimed that as there was no compliance with his signals, he f d  tracers across 

the path of the Boeing 727, again to no avail. The interceptors then fired at a wing tip 

of the Libyan aircraft and later at a wingroot area, with the intention of forcing the 

aircraft to land. In attempting a forced landing, the aircraft crashed." The testimony 

of survivors seemed to show that the interceptors did attempt to warn the airliner 

(perhaps not in accord with ICAO procedures), but their signals appear not to have been 

seen or understood by the latter's flight crew. 

It should be noted that the aircraft was shot down twelve minutes after entering 

the Sinai area. The interception and use of force occurred in daylight?* At about the 

time of the interception, the El A1 airliner had turned towards the general direction of 

Cairo.21 It was shot just before it reached the Egyptian border and at a time when it was 

descending. 

At the 19th Session (Extraordinary) of the ICAO Assembly which had been 

convened from 27 Febrwry to 2 March 1973 for other purposes, the shooting down was 

"Supra, Ch. I, note 30; supra, Ch. II, note 59; and accompanying tuo. 
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condemned by most speakers. A majority also called for an impartial investigation of the 

incident, to be canied out by ICAO. 

The Delegation of Egypt stated that the Libyan aircraft had not been warned and 

that this was a 'heinous crime [which] violated all humanitarian  principle^";^ it stated 

further that "Israel had violated the fundamental legal norms and standards of 

international civil aviation which did not permit the use of armed force against a foreign 

civil aircraft clearly identified as such"? The Delegation of Lebanon also believed that 

the Israeli action constituted a violation "of the most elementary considerations of 

humanityN ." 
A number of delegations expressed variously the opinion that there had been a 

violation of the rules of the Organizati~n,~ of the Chicago C~nvention,~~ of the 

Chicago Convention and SARPS,~~ or other basic instruments of ICAO,*~ and of 

international ruless or international conduct."' Those of Tunisia," Malaysian and 

QataP stated that under the Chicago Convention, States had an obligation to render 

"ICAO Doc. 9061, supra, Ch. I[, note 13 at 31. 

"Ibid. at 55. 
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assistance to aircraft in distress; that of SyriaY placed such an obligation in accordance 

with the rules of international law and under humanitarian considerations. The Delegation 

of Tunisia also reminded the Assembly that Israel had, in its Memorial to the I.C.J. in 

the 1955 El Al incident, stated that: 

"'no rule of law, and not the most stringent interpretation of any provision 
of the Chicago Convention or of the rules of general international law to 
which it gives expression, permits such a degree of violence'. "" 

The Yugoslav Delegation expressed the view that the "shooting down of a civil aircraft 

represented a grave violation of international law and of the principles of the 

OrganizationuM and further, that the "rules of international law and the norms of 

humanity ...p rescribed that civilian aircraft should never be fued upon, in any 

circumstances whatever"? The Delegation of Kenya stated that "civil aircraft were 

never admissible targets, whatever justification might be given";" Ghana similarly 

believed that the "deliberate shooting down of a civil aircraft.. .was inexcusable" f9 and 

France "condemned this recourse to force against a civil aircraftu ." The Canadian view 

was that the "shooting down of an unarmed civilian airliner ... could only be deeply 

deplored by reasonable people everywhere. "'' 
In Israel's defence, its Delegation stated that its Prime Minister had expressed her 

deep sorrow over the incident, and that the Israeli Government "had declared its 

*Ibid at 34; and s e t  the Aerial Incident 4 2 7 ,  
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readiness to make ex gr& payments to the families of the victims and to the suwivors" . 
The interceptors had identified the aircraft as belonging to Libyan Ahways: 

"and for seven minutes flew around it, signalling to it in a clear and 
correct manner, with internationally agreed signs, to follow them so as to 
land.. .Since the Boeing aircrah did not comply with these instructions, 
suspicions grew concerning its mission. At this point, demonstratively and 
in full view of the crew, warning shots were fired.. .but the Libyan plane 
ignored them. The assumption therefore was that the plane had entered the 
area on a hostile mission, ... 
At this stage it was accordingly decided that the aircraft must be 
compelled to land by tiring upon it.. . 

The incident resulted from a series of errors and omissions on the part of 
the Libyan aircraft and the Egyptian control system, which had led the 
Israeli air defence system to assume that the aircraft had penetrated a 
closed military zone in Sinai on a hostile mission. On the basis of that 
assumption.. .the operational decision had been taken to compel the aircraft 
to land." 

It further stated that the incident had not occurred in a vacuum, but had to be viewed 

against ihe background of the situation in the region, where there had been a wave of 

acts of tenor against Israel and its citizens, and that there had been public reports that 

"Arab terroristsN were planning to crash a civilian aeroplane laden with explosives on Tel 

Aviv or some other town in Israel. It quoted the Chief of the General Staff of the Israeli 

Defence Forces as saying that had these forces known at the time that this was a civilian, 

passengercarrying aircaft, they would not have used force to make it land." 

The Assembly proceeded to adopt Resolution A194 by 105 votes to 1 (Israel) 

with 2 abstentions: 

"THE ASSEMBLY, 

HAVING CONSIDERED the item concerning the Libyan 
civil air& shot down on 21 February 1973 by Israeli 
fighters over the occupied Egyptian territory of Sinai, 



CONDEMNING the Israeli action which resulted in the 
loss of 106 innocent lives, 

CONVINCED that this action affects and jeopardizes the 
safety of international civil aviation and therefore 
emphasizing the urgency of undertaking an immediate 
investigation of the said action. 

(1) DIRECTS the Council to instruct the 
Secretary General to institute an 
investigation in order to undertake fact 
fmdings and to report to the Council.. .; 

(2) CALLS UPON all parties involved to co- 
operate fully in the investigation. 

Several delegations, although voting for the Resolution as a whole, expressed 

discomfort over the fact there was a condemnation of the Israeli action before the ICAO 

fact- finding investigation had been completed and considered. 

Prior to and during the Assembly, requests were received from Libya, Egypt, 

Lebanon and Saudi Arabia for a neutral body to investigate the facts of the incident." 

The Council considered these requests, together with Assembly Resolution A19-1, on 

5 March 1973.4s Then was general consensus that the investigation should be a 

technical inquiry undertaken by a group of experts drawn entirely from the ICAO 

Secretariat if possible. There was, however, less agreement on the Legal basis for a 
Council decision to institute such an investigation, it being noted that this was the fitst 

investigation of its kind to be undertaken by ICAO. Some representatives believed that 

a proper legal framework would include both Resolution A194 and Article 5S(e) of the 

Chicago Conventionmu Others thought that Article 54@) of the Convention under which 

*Supra, Ch. 11, note 60. 
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the Council is obliged to wry out directions of the Assembly, was a sufficient basis. 

After some discussion, the Representative of the United States proposed that the Council, 

in accordance with Article 54 (b), follow the directions of the Assembly in Resolution 

A19-1: this suggestion was accepted by 25 votes to none, with two abstentions. One of 

those who abstained, the Representative of France, had reservations because he conectly 

believed that there might be future investigations where Article 540) could not be 

applied. 

The report of the Secretary General's investigating team, made up of members 

of the Secretariat, was presented to the Council as an Attachment to C-WP/S764 and 

considered on 4 June 1973, together with a draft resolution presented by various States 

in C-WP/5792.'7 

Seveml representatives stated that the report proved that there was no justification 

for the shooting-down of the airliner and called for a condemnation of the Israeli action. 

The Representative of Egypt stated that ICAO procedures and signals wen not followed 

by the interceptors," and that the Israeli action "was a flagant violation of principles 

enshrined in the Chicago Convention and other international instruments" ? Similarly, 
the Representative of Lebanon said that "Israel did not respect or observe the principles 

of the Chicago Convention and the elementary principles of international lawm,% while 

the Representative of Czechoslovakia saw in the Israeli action "a violation of all the basic 

principles of the Chicago Conventi~n".~~ The Representative of Senegal concluded "that 

international laws and conventions were not held in the same respect by ail members of 

- - - -- 

after such investigation, issue such reports as may appear to it deskable." 
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ICAO".~ The Representative of the People's Republic of the Congo expressed the view 

that firing upon a civil aircraft constituted a crime against humanity." The 

Representative of Spain found it "completely unacceptable that errors in navigation or in 

the control should be punished by the demolition of an aircraft and the death of its 

passengers and crewBWY Equally blunt was the Representative of the United States: 

"there was no justification for the use of lethal force against aircraft employed in 

international civil aviationa, although in this instance she saw the existence of 

contributory factors. 5S 

The Observer of lsraelM urged the Council to concentrate on ways to prevent 

future tragic aerial incidents rather than let the deliberations degenerate into political 

harangues. In his Government's view, there existed a number of "cumulative facton 

lending suspicion as to the intentions of the aircraft." These were given as follows: 

a) "The aircraft was a vast distance from any route of Libyan 
aimays"; 

b) There had been intelligence information that "Arab terrorist 
groups" were planning to crash a hijacked aircraft onto downtown 
Tel Aviv; 

c) "Arab terrorists openly supported by Libya had made a practice of 
directing their nefarious activities to civilian aircraft and civil 
aviation and the fact that [the Libyan airher] was outwardly a 
civilian aircraft could in the circumstances by no means indicate 
friendly intentions" ; 

d) The aircraft bore the markings of Libya, whose President a few 
weeks earlier had stated that the war must be transfened to Israeli 
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soil, and that there was a need for a political decision by Arab 
States to launch an attack on I d ;  

e) The aircraft "passed unchallenged through Egyptian Air Defence, 
claimed by some to include the heaviest concentration of ground 
to air missiles the world has known"; and 

f )  The aircraft was headed towards sensitive military installations. 

Only when the Libyan aircraft failed to respond to the interception procedures was a 

decision made to force it to land. The Observer believed that the report confirmed the 

following: that then "was extreme incompetence and negligence by Libyan and Egyptian 

authoritiesm; that the aircraft's crew made serious navigational errors; that the aircraft 

flew over the Israeli defence area of Bir Gafgafa; that it lowered its airspeed over Bir 

Gafgafa; that "Israel used AIP Israel procedures and signals for interception" which were 

observed by the Libyan aircraft's flight crew but w e n  not complied with; and that the 

"aircraft descended for a forced landing under power". 

The United States proposed a number of amendments to the draft resolution in 

C-WPl5792, all but one of which were rejected. As a result of its consideration of the 

matter, the Council adopted the following resolution by 27 votes to none with two 

abstentions (Nicaragua and the United States) : 

"THE COUNCIL, 

RECALLING that the United Nations Security Council in its 
Resolution 262 in 1969 condemned Israel for its premeditated 
action against Beirut Civil Airport which resulted in the destruction 
of thirteen commercial and civil aircraft, and recalling that the 
Assembly of ICAO in its Resolution A194 condemned the Israeli 
action which resulted in the loss of 108 innocent lives and directed 
the Council to instruct the Secretary General to institute an 
investigation and repa to the Council; 

CONVINCED that such actions constitute a serious danger against 
the safety of international civil aviation; 

RECOGNIZING that such attitude is a flagrant violation of the 
principles enshrined in the Chi-cago Convention; 



HAVING CONSIDERED the report of the investigation 
team. ..and finding Fram it no justification for the shooting down 
of the Libyan civil aircraft; 

(1) STRONGLY CONDEMNS the Israeli action which 
resulted in the destruction of the Libyan civil aircraft and 
the loss of 108 innocent lives; 

(2) URGES Israel to comply with the aims and objectives of 
the Chicago Convention. '" 

During the discussion, a number of representatives favoured the Council asking 

the ANC to study the question of interception of civil aircraft, and indeed, one of the 

amendments put fonvard by the United States would have included in the Resolution such 

an instruction to the ANC.~' It was rejected on the information of the President of the 

Council that the Secretariat had already prepared a paper suggesting a generally worded 

instruction to the ANCS9 

C-WP/5774, presented by the Secretary General and considered by the Council 

on 6 June 1973, gave a brief chronology of ICAO's work in the area of interception of 

civil aircraft, and suggested that it was the responsibility of the Organization, within its 

capabilities, to remove the need for interception of civil aircraft or to reduce to a 
minimum the risks resulting from interception, and to that end, invited the Council to 

request the ANC to, inter dia,  develop relevant draft material for circulation to States 

for ~ornment.~ 

During the Council's consideration, the Representative of Belgium proposed that 

a letter be sent to contracting States immediately, reminding them of the letter of 

12 September 1966 and: 

"urging them not to have recourse to interception and, if it became 
necessary as a last resort, to limit it to the identification of the aircraft and 

nLMd at 2PX); and ICAO Doc. 9097, supra, Ch. 11, note 61 at 33. 

ssIbid, at 59. 

%bid at 61. 

Q c - ~ ~ ~ n ~  m. 2.2 a d  s. 

63 



to action intended to get the aircraft out of dangerous or prohibited anas 
or to assist the crew.. . 

The above was communicated to member States by State Letter AN l3/1673/l l8 dated 

29 June 1973, which also informed them that the Council had decided to urge contracting 

States: 

"- to limit the interception of civil aircraft to those instances where 
it is essential for ensuring the safe fight of the aircraft; 

- to ensure that, in the exceptional case where the intercepted 
aircraft will be required to land in the territory overflown, the 
designated aerodrome is suitable for the safe landing of the aircraft 
type concerned; - to refrain from the use of arms in all cases of interception of civil 
aircraft. " 

Later that year, the 20th Session (Extraordinary) of the ICAO Assembly met in 

Rome from 28 August to 21 September to consider problems relating to unlawful 

interference with aircraft and had before it a proposal to include in the Chicago 

Convention an article by which contracting States would undertake to refrain from the 

u r  or threat of force against civil aircraft of another State.62 The proposed amendment 

failed to be adopted because it did not obtain the votes of two-thirds of the Assembly as 

required by Article 94(a) of the Chicago C~nvention~~ and the matter was not pursued 

further until the shoot-down of KAL 007. 

6 1 1 C ~ 0  Doc. 9097, supo. Ch. I& note 6L m 10. 
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c) Korean Airlines (South Korea - USSR, 1983) 

On 1 September 1983, the Minister of Foreign Affairs of the Republic of Korea 

informed the Pnsident of the ICAO Council that a Korean Airlines Boeing 747 passenger 

airliner (Flight KE 007) bound for Seoul was missing near Sakhalin Island (USSR) on 

31 August 1983, after it had taken off from Anchorage, Alaska. The Minister requested 

assistance in ensuring the safety of the passengers, crew and air~raft.~ The President 

immediately sent a telex to the Minister of Civil Aviation of the USSR, stating that press 

reports indicated a possible landing of the aircraft in Soviet territory and that "we are 

confident that your authorities are rendering every possible assistance to passengers, crew 

and air~raft."~ 

In light of the developing knowledge that the aircraft had been shot down, on 

2 September 1983 the Republic of Korea requested that an Extraordinary Session of the 

ICAO Council be convened on 15 September 1983.' 

On 7 September 1983, the Representative of the USSR on the Council forwarded 

to the President of the Council a statement of 6 September 1983 by the Soviet 

Government in which, inter olia, it admitted that "the interceptor-fighter plane of the 

anti-aircraft defences fulfilled the order of the command post to stop the flight.* 

On 10 September 1983, the USSR Representative sent to the President of the 

Council a letter from the Chairman of the USSR Commission for ICAO which provided 

more detail about the incident." It stated that the headquarters of the anti-aircraft 
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defences in the area had, after analyzing the actions of the intruder aircraft, concluded 

that it was a reconnaissance aeroplane; the interceptor pilots "could not be aware that it 

was a civil aircraft". In fact, the flight had been a 'premeditated, pn-planned operation 

in a strategically important area," which was a flagrant violation of the principles in the 

Preamble and Article 4 of the Chicago Conventi~n.~ Finally, the Chainnan of the 

USSR Commission informed that the USSR was, in accordance with Article 26 of the 

Chicago Con~ention,~~ canying out an investigation into the "circumstances of the 

accident" and that ICAO would be informed of the results upon its completion. 

The 1983 Investieation 

The Extraordinary Session of the Council was held on 15 and 16 September 1983, 

soon after the Security Council's consideration of the matter. In opening the Session, 

the President of the Council stated that: 

"It falls clearly to ICAO ... to focus its attention on gaining a full and 
complete technical understanding of how this tragic event occurred and to 
examine every element in ICAO's existing technical provisions for 
promoting the safety of air navigation in order that similar events never 
occur in the future. "'I 

This was to prove an underlying theme in many of the interventions made. What follows 

below is a summary of some of the statements made in the Council. 

The Observer from the Republic of Korea stated that the Soviet fighters had made 

no attempt to follow the provisions of Annex 2, njected the claim that the Pircraft had 

been on an espionage mission and rquestcd that the USSR apologize, pay compensation, 

w e  Ramble ref= to the abuse of international civil aviation while Article 4 provides thrt each 
"contracting State agrees not to use civil aviation for my purpose inconsistent with the aims of this 
Convention". 
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punish those responsible and guarantee the prevention of a ncumnce of such an 

incident ." 
The Representative of Canada demanded an impartial investigation into all 

relevant circumstances surrounding the destruction of the aircraft, on the basis of Article 

55(e) of the Chicago Convention. Semndly, the ANC should examine whether all 

relevant provisions of the Chicago Convention and its Annexes were being fully 

implemented by contracting States and whether these provisions were adequate? 

Most other representatives also called for an investigation by the Secretary 

General into the facts surrounding the shoot-down, and for reexamination and further 

development of relevant ICAO technical provisions. 

The French Representative believed that an investigation, based on Article 55(e), 

should be carried out. France further made two proposals, one in the legal, and the other 

in the technical, field. In the legal field, it proposed that the Council: 

"include in its Work Programme and examine with the highest priority the 
question of an amendment to the [Chicago Convention] involving an 
undertaking to abstain from recourse to the use of force against civil 
aircraft subject to the provisions of the Charter of the United Nations and 
to convene, before the end of January 1984, an Extraordinary Session of 
the Assembly to examine and adopt that amendment. nN 

In the technical field, France presented two working papers. In C-WP/7695 it requested 

the ANC to undertake a number of tasks and presented a draft resolution in C-WPl7698 

by which the Council would instruct the ANC to undertake certain tasks in line with the 

proposals in C-WP/7695.7s 

The Japanese Representative was of the view that 'the shooting down of an 

unarmed civilian aircraft constitutes a violation not only of humanitarian principles but 

''C-WPt7694 and Addendum 1 thcreb, 
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also of the rules of international law." He believed that the Council should strongly urge 

the USSR to "admit and accept full responsibilities including compensationa. As a 

preventive measure, States should comply with the rules and SARPs in the Annexes, 

including those on signals between intercepting and intercepted aircraft, and the one 

providing that intercepting aircraft should refrain from the use of weapons. Japan 

proposed that the ANC study a number of specifred technical matters with a view to 

amendment of the Annexes. Finally, Japan considered that it might be necessary to 

amend the Chicago Convention or to conclude a new agreement aimed at preventing a 

recurrence of such an incident: such an amendment or agreement could, for example, 

prohibit armed attack against civil a i r ~ d t . ~ ~  

The Representative of Germany stated that "the shooting down of a civilian 

aircraft under any circumstances whatsoever represents an inhuman act and a clear 

violation of international law and the principles of the international civil aviation 

community," and that the Council should "explicitly condemn and declare unlawful the 

use of weapons by military aircraft intercepting civil aircraft under any 

circumstances. "n 

The Representative of Egypt stated that the focus should be on two main 

constitutional principles: 

1) ensuring the safety of international civil aviation; and 

2) "the inviolability of territorial airspace with due respect for 
international frontiers, prohibited and restricted areas 
established by different States.' 

ICAO was urged to develop a legal system relating to interception of civil airctaft to 
ensure that when a State exercised its sovereign right to order an aircraft to land, "such 

right shall be exercised with (sic) the necessary limits nquirrd for its security, so as not 

to endanger the safety of civil aircra ft... 



The United States' Representative quested the Council to initiate an 

investigation, condemn those responsible, and naftirm that such use of force against civil 

aircraft was prohibited. It requested the USSR to "offer a formal apology, provide full 

and complete information regarding this incident, . ..make (sic) appropriate compensation, 

and give credible guarantees to nfrain from similar action in the future.' He described 

the actions of the USSR as an irresponsible violation of international law, and believed 

that the ANC should "study ways to facilitate co-ordination between civil and military 

aircraft and their respective air traffic control systems." Interception of civil aircraft 

should be in conformity with the obligation of States in Article 3(d) of the Chicago 

Convention that they will have due regard for the safety of navigation of civil aircraft 

when issuing regulations for their military aircraft. The United States Representative 

stated that: 

"The international community has rejected deadly assault on a civil 
airliner by a military aircraft in peacetime as totally unacceptable. It 
violates not only the basic principles set forth in the Convention, but also 
the fundamental norms of international law enshrined in the Charter of the 
United Nations and established firmly in the practice of the civilized 
world. 

In his view, the actions of the USSR went beyond the rights contemplated in Article 9 

of the Chicago Convention and was contrary to the obligation under Article 25 to assist 

aircraft in distress? 

The Representative of India raised a number of questions which he believed 

needed to be answered. He was therefore of the opinion "that a full investigation into the 

facts of the incident, in accordance with established ICAO procedures", was necessary, 

and that "until a l l  the facts are in, judgement must necessarily be suspended."" 

Interestingly, in the Libyan Airlines incident, India had cwponsored a resolution which 

condemned the Israeli action and was adopted by the ICAO Assembly bef~rs the 

Secretary General's investigation into that incident. 



The Jamaican Representative believed that the destruction of the aircraft was an 

inhuman act and a grave violation of international law.81 

The Representatives of the Soviet Union provided certain information relating to 

the intrusion and the actions of the Boeing, which they claimed led the Air Defence 

Command of the region to conclude that the Korean aircraft was engaged in intelligence 

gathering. There had been a "blatant violation of the sovereignty of the Soviet Union", 

a violation of Article 9(c) of the Chicago Convention, and specific rules in Annex 2. 

They believed that the air traffic services and air defence agencies of the United States 

could not have failed to detect the deviation of the aircraft from its route, yet failed to 

take any corrective action. Japan was also culpable in this regard. A Commission of the 

USSR was conducting an inquiry in compliance with the Chicago Convention, Annex 13 

(Aircraft Accidenf and Incident Investigation) and USSR legislation. Until the 

Commission had completed its work and presented its report to ICAO, there would be 

no foundation for a continued examination of this matter in ICAO and for Council action. 

The Representatives proposed that examination of the matter by the Council be defmed 

until then." 

Following the general debate, the Council considered C-WPn696 containing a 

draft resolution presented by certain Western States, C-WPl7697 containing a draft 

resolution presented by the USSR, and C-WP's 7694 (with Addendum No. l), 7695 and 

7698 presented by France. The President of the Council considered the draft resolutions 

in C-Wl?/7696 and CWl7697 as alternate proposals and asked the Council to consider 

first C-WPl7696, being the first one to be presented." The draft resolution in 

C-WPl7696 was adopted by 26 votes in favour, 2 against (USSR and Czechoslovakia) 

and 3 abstentions (India, Algeria, China) and reads as follows: 



"THE COUNCIL 

HAVING CONSIDERED the fact that a Korean Air Lines civil aircraft 
was destroyed on September 1, 1983 by Soviet military aircraft, 

DEEPLY DEPLORING the destruction of an aircraft in commercial 
international service resulting in the loss of 269 innocent lives, 

PECMNIZ1NG that such use of armed force against international civil 
aviation is incompatible with the norms governing international behaviour 
and elementary considerations of humanity and with the rules, Standards 
and Recommended Practices enshrined in the Chicago Convention and its 
Annexes and invokes generally recognized legal consequences, 

REAFFIRMING the principle that States, when intercepting civil aircraft, 
should not use weapons against them, 

EMPHASTZINQ that this action constitutes a grave threat to the safety of 
international civil aviation which makes clear the urgency of undertaking 
an immediate and full investigation of the said action and the need for 
further improvement of procedures relating to the interception of civil 
aircraft, with a view to ensuring that such a tragic incident does not recur, 

(1) DIRECTS the Secretary General to institute an 
investigation to determine the facts and technical aspects 
relating to the flight and destruction of the airctaft and to 
provide . . . a complete report during the 1 10th Session of 
the Council, 

(2) URGES al l  parties to cwperate fully in the investigation, 

(3) FURTHER DIRECTS the Secretary General to urgently 
report to the Council on the status of adherence to, and 
implementation of, the provisions of the Chicago 
Convention, its A ~ u r e s  and other related documents as 
they btar upon this incident, 



(4) DIRECTS the Air Navigation Commission urgently: 

(a) to review the provisions of the Convention, 
its Annexes and other related documents arid 
consider possible amendments to prevent a 
recurrence of such a tragic incident; 

@) to examine ways to improve the co- 
ordination of communication systems 
between military and civil aircraft and air 
traffic control services and to improve 
procedures in cases involving the 
identification and interception of civil 
aircraft; 

The alternative proposal of the USSR was consequently not considered. 

The Council then considered C-WP/7694 and Addendum No. 1 in which France 

proposed the holding of an Extraordinary Session of the Assembly to consider adopting 

an amendment to the Chicago Convention. The proposal was accepted by 26 votes to 2, 

with two abstentions and with a modification to require the convening of the Session 

before the end of the first quarter of 1984." 

Finally, the Council considered the draft resolution presented by France in 
C-WPl7698 which was based on its proposal in C-WPl7695; a resolution requesting the 

ANC to perform certain spedtic technical tasks was adopted by 6 votes to 4 with 17 abstentions.' 

MIbid. at 61. The Resolution reads: 
"THE COUNCIL 
*. 

HAVlNG noted C-WPl769S submitted by France on 15 September L983; 
1. PECIDFa to instruct the Air Navigation Commission to undcrtplcc without 

delay the following technical tasks: 
a) - isvisw of the wnditiom of implementation of the Standards 

contained in paragmph 2.13 of Aane~~ L1 to the Chicago 
Convention and pmpsals for posiblt recommendations ooneaaiag 
the coordination between military authorities md rir rnthc 
senices; 

b) - miw of dl the pmvisions contained in Attachment A to Annex 
2 to the Chiago Convention ~ o d g  the interception of c*il 



Coincidentally, the 24th Session of the ICAO Assembly met soon ahwards, 

from 20 September to 7 October 1983. The incident remained highly topical. 

Working Papers w e n  presented by a n u m b  of States. France presented the text 

of its proposed draft amendment to the Chicago Convention." Austria and the Soviet 

Union also presented proposals for amending the Chicago Convention? Canada 

proposed that ICAO consider the adoption of a Convention on the Interception of Civil 

~ircraft." Switzerland, in A24-WPl75, stated that: 

"Whatever the circumstances of the incident, the fact of using a military 
aircraft to shoot down a civil airliner is an inadmissible act, particularly 

-- 

aircraft with a view to examining the feasibility of their 
incorporation as Standards in the body of Annex 2, particularly as 
far as paragraph 2.3 f) of this Attachment is concerned which 
recommends the frequency 121.5 MHz as the one with which 
interceptor aircraft should be quipped; 

C) - review of the conditions of implementation of the Standards 
contained in paragraph 3.3 .I. 1.2.1 d) of Annex 2 to the Chicago 
Convention and proposals for possible cccommendatious to be made 
on the basis of this text, partidarly as regards the subm*ssion of 
flight plans when civil aircraft may Deed to fly over ereas close to 
zones or routes to which reference is made in that paragraph; 

d) - study of new pmvisions which could be included in Attachment A 
to Annex 2 or in any 0 t h  relevant text and which would make it 
possible to achieve the hnrmonization of pmcedurar for the 
interception of civil eircrnA PP well as introduce further precautions 
for the conduct of interceptions.. ." 

Ths reasons for the relative lack of positive support for this Resolution may be found 
in statements by the Repiesentatha of Jamaica, Denmark and Austmlia. The 
Jamaican Representative believed that the French d d t  resolution "detailed adon the 
Council bad agreed to...in the [first] resolution just adopted and considered that the 
[ANC] would take all these points into consideRtion," and that the details in the 
proposd mbgbt be inteipteted as restricting the scope of the fint Resolution (ilia 
at 57). The Representatives of the latter two Stater "consided that the Commission 
should have the bmedclt possible mandate to study and 1c10qanhe the regulrrtoy 
documents, and stated that in highlighting Ppaicular points there was r drag= of 
ttstn0cting the action of the Commission" (iM at 57). 

"Information Pspr No. 1 related to A24WP/49. 

%4-WPf36 and A24-WPf65 rwpectivdy. 

%24-WP/8S. See also the discussion Mow, m, Ch. IV 3). 



in time of peace. It is evidently a measure out of all proportion to the 
infraction that the Korean Boeing may have ~ommitted."~ 

Egypt reiterated its statement made at the Extraordinary Session of the Council and 

additionally made comments on the other proposals submitted to the Assembly?l 

Twenty-three States (six more added their names later) proposed a draft resolution by 

which the Assembly would endorse the resolutions and decisions of the Extraordinary 

Session of the Council and would urge all Member States to cwperate fully in their 

implementation." 

In their general statements in the Plenary, a large number of delegations deplored 

the Soviet action and expressed support for the Council Resolutions and decisions, 

placing particular importance on the necessity for an impartial investigation and for the 

review and development of technical and legal provisions to prevent the recurrence of 

a similar tragedy. A few Eastern European States, on the other hand, emphasized the fact 

that the Boeing had violated Soviet airspace and the need to prevent such violations of 

sovereignty, as opposed to a restriction on the actions of the territorial sovereign if such 

an intrusion did occur. 

The Canadian Delegation described the shoot-down "as a transgression from the 

basic concepts of humanity". It recognized a balance between sovereignty and safety: 

every State had the right to protect its airspace, but no State had the right to destroy a 

civilian airliner.93 The Japanese Delegation repeated that "the shooting down of an 

unarmed and defenseless civil aircraft constitutes, whatever the reasons, a violation of 

humanitarian principles and of international law" and requested a condemnation of the 

Soviet action." New Zealand's Delegation espoused the view that what was at issue was 

'0A2ewPf75 para. 2. 

9'~24-,WP/88. 

9fA24-WP177 and Addendum. 

PICAO Doc. 9415. A24-&. PIl-IS: Assembb - 24th Session. P k w y  hdcdings. hfiu~aes at 7-9. 
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not the principle of temtorial sovereignty over national airspace, but rather "the 

outrageous means used to enforce that principle on this occasion"; it believed that the 

Soviet Union should not be mlected to the CounciLH The Delegation of Panama 

condemned "those who shoot down defenceless aircraft on peacefil flights"% while the 

Papau New Guinea Delegation regarded the shootdown as "a blatant disregard for the 

principles of International Law" .* 
The Delegation of the Republic of Korea was of the view that: 

"The use of armed force against civilian planes is unjustified. inexcusable 
and impermissible under any circumstances. It cannot be condoned for 
whatever reasons. This is an elementary rule of international law, and a 
highest dictate of conscience. "90 

It rejected the charge that the aircraft had been engaged in espionage. The Sierra Leone 

Delegation deplored the attack, and considered the Soviet action as "high-handed and 

unci~il";~ Singapore believed the action to be contrary to international law generally 

and to the Chicago Con~ention.~" 

The Philippines' Delegation felt that the "penalty imposed [on the Boeing] was 

grossly and unjustifiably disproportionate to the alleged offense and exacted upon 

innocent people."'0L The United Kingdom's Delegation was of the opinion that when 

an aerial intrusion occurred, the responsibility of States under the Chicago Convention 

to ensure the safety of civil aviation, and common humanity, demanded not the shooting 

down of such aircraft but the provision of appropriate assistance to get the aircraft safely 



back on course.100 The United States' Delegation used moderate language in calling for 

a codification of the rule of law declaring that military attack against civil aircraft was 

unlawful, and for improvements in the technical regulations.lm 

The Soviet statement was to a large extent similar to that made at the 

Extraordinary Session of the Council: the aircraft had violated Soviet airspace, "visiting 

important Soviet strategic installations"; exhaustive efforts to establish contact with it 

were ignored by the Boeing crew; the airccraft was engaged in an intelligence operation; 

and the Soviet Union was in the process of carrying out an investigation the result of 

which would be communicated to 1C~0.l~ The Delegation of Bulgaria expressed 

concern "over the absence of effective means of preventing the violation of the 

sovereignty of a country's airspace by civil aircraft and the inadequacy of measures that 

exclude their destruction"; it believed that States "should take concrete measures to 

prevent civil aircraft from violating the sovereignty of any country and ensure strict 

compliance with the recommendations of ICAO" and that there should be new provisions 

in Annex 2 "with a view to preventing the violation of States' airspace and permitting 

action to be taken that would exclude the destruction of aircraft. "la 

Similarly, Czechoslovakia spoke of the need to: 

"ensure that ... States strictly comply with Articles 1, 3, 4 and 6 of the 
Chicago Convention which deal with questions of sovereignty over the 
ainpace above States' territories, the rules and conditions of flights and 
clearance requirements, as well as the use (sic) of civil aviation."lo 

Thereafter, the draft resolution was approved without change by 65 votes to 10 

with 26 abstentions. Icn Resolution A244 reads: 



"THE ASSEMBLY 

CONSTDERED the report . .. on the Extraordinary Session of 
the Council . . . , 
ENDORSES the Resolutions adopted and decisions taken at that Session, 
and 

URGFa all Member States to co-operate fully in their 
implementation. " l" 

Furthermore, it was agreed that the material contained in the papers presented by 

France, the USSR, Switzerland, Canada and Egypt would be referred to the Council for 

further consideration. l" 

When the Secretary General presented to the Council on 20 October 1983 an 

interim report on the progress of the inve~tigation'~~ as required by the first Council 

Resolution of 16 September 1983, he advised that whereas the Republic of Korea, Japan 

and the United States were contributing significantly to the team's work, the USSR had 

not indicated a willingness to comply with the ICAO investigation, referring instead to 

the investigation being conducted by its State Comxnissi~n.~~~ 

The Secretary General's final report was presented to the Council as an 

Attachment to C-WPl7764 and was considered on 12 and 13 December 1983 during its 

110th Session. Also attached as Appendix F was a prrliminary report provided by the 

Soviet Union on the progress of its own investigation. In its Summary and Conclusions, 

the Secretary General's report indicated that: 

'Soon after its departure From Anchorage, KUl07 began deviating to the 
right (north) of its assigned ... route .... This deviation resulted in a 
progressively ever greater lateral displacement to the right of its planned 

lwIC~O Doc. 9414, A24-Rcs.: Assembb - 24th Smsion. RCTOIW~OIIS d&ptcd iry the Assembly 
and Ma to Docymollcrtion at 22. 

1*~24WP/10S read in conjunction with ICAO Doc. 9415, s u p ,  note 93 at 167. 

L W A O  Doc. 9427-UlO78, C-Min. 1 loll-20: 6 u d  - IItM Scrsion, Minvtcr wSak Subjw 
I d a  at 14. 



route which, ultimately, resulted in its penetration of adjacent high seas 
airspace in flight information regions (FIRS) operated by the . .. (USSR), 
as well as of sovereign USSR airspace overlying portions of the 
Kamchatka Peninsula and Sakhalin Island and their surrounding territorial 
waters. 

No evidence was found during the investigation to indicate that the flight 
crew of KEOO7 was, at any time, aware of the flight's deviation from its 
planned route.. . 
At about 1820 hours when it was in the vicinity of Sakhalin Island, USSR, 
the flight was intercepted by military aircraft operated by the USSR. At 
1827 hours, the aircraft was hit by at least one of two air-to-air missiles 
f d  from one of the USSR interceptor aircraft whose pilot had been 
directed by his ground command and control unit to terminate the flight 
of KE007. 

As a direct result of the missile attack, KEo7 crashed and sank into the 
Sea of Japan southwest of Sakhdin Island.. . . " 

The report stated that due to the absence or unavailability of certain information or 

sources of information, including the cockpit voice recorder (CVR), the flight data 

recorder (FDR), and a record of communications emanating from the ground control 

intercept units, 'the investigation effort was compelled to proceed on the basis of limited 

hard evidence and facts, circumstantial evidence, assumptions and calculations". It 

considered several possible reasons for the deviation of the aircraft, and discounted the 

hypothesis that it had been on an intelligence gathering mission. Instead, it favoured two 

possible explanations: 

1) The "crew inadvertently flew virtually the entire flight on a 
constant magnetic heading (in the 'heading mode') due to its 
unawareness of the fact that 'heading' had been selected as the 
mode of navigation rather than the 'inertial navigation system' 
(INS) " 

2) An "undetected 10 degree longitudinal enor was made in inserting 
the 'present position' colordinatcs of the Anchorage gate position 
into one or more of the INS units,. . . " . 

The Secretary Genaal's report conduded by giving his findings on the interception and 

associated identification, signalling and communicatims, as follows: 



Interceptions of KEOO7 were attempted by USSR military 
interceptor aircraft, over Kamchatka Peninsula and in the vicinity 
of Sakhalin Island. 

The USSR authorities assumed that KE007 was an 'intelligencew aircraft 
and, therefore, they did not make exhaustive efforts to identify the aircraft 
through in-flight visual obse~ations. 

ICAO was not provided any radar recordings, recorded 
corn munications or transcripts associated with the first intercept 
attempt or for the ground-to-interceptor portion of the second 
attempt, therefore, it was not possible to fully assess the 
comprehensiveness or otherwise of the application of intercept 
procedures, signalling and communications. 

In the absence of any indication that the flight crew of KM07 was 
aware of the two interception attempts, it was concluded that they 
were not." 

In the covering working paper, the Secretary General reported that the USSR 

Government had advised him "that they could not accept a visit from the ICAO ... team 

because such a visit would be contrary to the national legislation of the USSR; 

furthermore, it believed that an investigation by an ICAO team was not foreseen in either 

Article 26 of the Chicago Convention or in Annex 13 thereto.""* In his oral 

presentation of the report to the Council, he emphasized that: 

"The final report was not as comprehensive as it might have been, as 
numerous elements were missing ... . It was possible that some dements 
might become available in the future, in which case he would present a 
supplement to this report. "'I3 

The Representative of the Soviet Union stated that Soviet legislation did not 

permit an investigation to be conducted on Soviet terxitory by anyone except Soviet 

authorities. NevertheIess, the Soviet Union had provided some preliminary Xormation 

and would continue to do so; certain quest,  for information by the Secretaq General 

'"C-Wpm64 m. 2.4. 
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were "being considered". The Representative stated that the interceptors had twice tried 

to establish contact with the k i n g  on the emergency radio fcequency 12 1.5 MHz.'" 

Most representatives deplored the lack of cooperation From the USSR; many 

commented on the fact that the Secretary General's report did not support the theory that 

the aircraft had been involved in an intelligence-gathering mission. The Representative 

of Nigeria, noting that the report was incomplete and that a supplement would be issued 

if fuaher information became available, proposed that the Council defer discussion of the 

report until the next (111th) Ses~ion.'~' This proposal received wide support although 

the reasons for deferral differed: some States had not had sufficient time to analyse the 

report, while others would prefer a delay in taking action in the hope that further 

information would become available, 

The Representative of the United Kingdom noted many "glaring inconsistenciesw 

between the "so-calledw facts as stated in the Soviet interim report and the facts in the 

Secretary General's report. He expressed the view that the report should be "as near 

technically and factually correct as possible" before it was endorsed by the Council, and 

"proposed that the Council refer C-WPl7764 to the [ANC] for a review of a l l  technical 

aspects, in order to have the benefit of their expert views when the Council considered 

the report in detail during its next session";116 this suggestion was also supported. 

The Representative of Colombia proposed a resolution for adoption1'' which, 

after refinement, was adopted on 13 December 1983 by 29 votes to none, with two 

abstentions, as follows: 

"THE COUNCIL 

RECALLING its resolution of 16 September 1983, 



1. EXHORTS all the parties involved in the investigation .. . to co- 
operate l l l y  in furnishing to ICAO, without reservation, all the 
information at their disposal as m n  as possible. 

2. DECIDES 

(a) to defer detailed consideration of the report until the 1 l 1 th 
Session; 

@) to refer the report to the [ANC] for technical review in the 
light of the ongoing study of the appropriate annexes and 
related documents, . . . "'16 

Consequent to the Resolutions adopted on 16 September 1983 by the Council, the 

ANC presented in C-WP/7770 its review of ICAO provisions and material relevant to 

the identification and interception of civil aircraft, and its tentative conclusions in this 

regard. In particular, it examined existing provisions in Annex 11 (Air Traflc Services) 

on coordination between military authorities and air traffic services; the presentation of 

flight plans in designated areas to facilitate civiYrnilitary co-ordination and the avoidance 

of interception; and the possible upgrading of provisions in Attachment A to Annex 2 

into Standards in the ~nnex."~ The ANC concluded that: 

"a) The current provisions and special recommendations are adequate 
and, if properly implemented and applied by al l  concerned, are 
capable of providing the necessary safety protection for civil 
aircraft. 

b) Certain current provisions may require strengthening, i.e. 
upgrading to Standards, by which States are obliged to notify the 
Orgatlization of any differences.. . 

c) A number of the provisions could be explained more clearly by 
improved text in order that they be more easily understood, or 
existing procedures could be prescribed in more detail to assist in 
their application. 



d) The preparation of a field manual containing extracts of all the 
provisions contained in the various Annexes and PANS 
[Procedures for Air Navigation Services] documents would further 
facilitate their implementation and application. " la 

The ANC then highlighted a number of arcas of potential improvement and 

various maners relating to implementation by States of ICAO regulatory material, 

stressing that these conclusions were necessarily tentative pending the Secretary General's 

reports on the KAL incident and on the status of adherence to, and implementation of, 

the relevant provisions of the Chicago Convention, its Annexes and other related material 

(as requested by the Council in its fust Resolution of 16 September 1983). 

In its decision dated 14 December 1983, the Council: 

1) requested the ANC to review its conclusions in the light of the 
Secretary General's report on the ICE07 incident; and 

2) "requested the Secretary General to give urgent attention to the 
preparation of a manual or circular containing extracts of all 
provisions contained in the various Annexes and PANS documents 
and relevant to the subject of interception, in order to facilitate 
their implementation and application.. . . " 12' 

The last request to the Secretary General led to the development and publication 

in 1984 of a Manual concerning interception of Civil ~ i r c r a f f . . ' ~  Also on 14 December 

1983, the Council had for consideration C-WP/7768 in which the Secretary General 

responded to Operative Clause 3 of the first Resolution adopted by the Council on 16 

September 1983: he had been directed to "report to the Council on the status of 

adherence to, and implementation of, the provisions of the Chicago Convention, its 

Annexes and other related documents as they bear upon this incident'. A questionnaire 

had been sent to States and by 14 December 1983,47 S t w s  had responded. The majority 

of States responding indicated that they were adhuing to, or had implemented, the 

relevant provisions and recommendations in the various Annexes and in the Pratedum 

- - -  
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for Air Navigudo~~ Services - Rules of the Air and Air T-c Senices (PANS-RAC); 

a minority of States indicated differences &om, or non-compliance with, some of the 

provisions.la The Council r e f d  the Secretary General's paper to the ANC for study 

in light of its decision earlier that day.Iu 

In accordance with the second operative clause of the Council's Resolution of 13 

December 1983, the ANC in early 1984 concluded its technical review of the Secretary 

General's report and presented its conclusions to the 11 lth Session of the Council.n6 

When the Council considered the Secntary General's =port and the technical 

review by the ANC on 29 February and 2 and 5 March 1984,1n the main protagonists 

IaIC~O Doc. 4444 - RAC/SOl. 

IYC-WPt7768 para. 3.1 . I .  read together with ICAO Doc. 9427, supra, note 11 1 at 178. 

'uM3~0 Doc. 9427, ibid. 

1aC-WP/7809. The Commission recognized that the investigation team was unable to obtain all 
the information it needed and had been forced to make certain assumptions; the USSR stilt did not 
wish to receive the team. The ANC found some differences betwan the preliminary information 
provided by the USSR and other information given to the team. It made a number of comments on 
specific aspects of the Secretary General's report, inter alia: there wac no evidence of my attempt 
by the USSR to identify the a i rme  through primary surveillance radars; there was no evidence that 
the crew of the being was aware of its deviation; Anchorage and Tokyo Area Control Centres 
(ACCs) wen not aware of any lateral deviations and took no action to provide navigational assistance; 
it could not be determined whether the USSR intercept control units made 911 possible efforts to 
secure identification of the intruding aircnft; them was "insufficient information to determine whethe 
a11 the special recommendations.,, in Annex 2, Attachment A regardiig interception manoeuvres, 
visual identification, navigational guidance, visual signals and radio communication were applied by 
the intercepting ahraft"; the information available suggested that the Boe'ig's crew was not aware 
of the interceptions reported by the USSR; and them was no record of "any calls on 121.5 MHz 
having been heard by any civil or military ground unit or other &crafta. The ANC "highlighted" that 
it "was unable to substantiate that the siccntt's diversion (sk) ...was the result of deliberate action by 
the flight crew" and that it was unable to establish the exact cause for the deviation. It did not attempt 
"to offa  any finn conclusions tcgardiig the various aspects of the incident, because the information 
presented ...was incomplete and some of the iatonnotion rsocivcd by ICAO had diffemcm which 
could not be cleared up.' Ihs Commission 'found it difficult to validate .ad domu the conclusions 
in the Secrttary General's report regarding the possible masons for t&e deviation, "because my one 
of them contained some points which could not be wtphkd satiofictody.a Furtbetmote, the ANC 
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existing ICAO provisions and Special RsommenQtioas, thdr application, and areas of poteatipl 
improvements, but that it was nevertheIess continuing its work in h i 8  ma. 
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repeated their earlier views of the facts and the law relating to the incident. The 

Secretary General informed that no new material had been received. The Soviet Union 

criticised the Secretary General's report as being incomplete, biased, one-sided, with 

some of its conclusions being unsubstantiated by the facts, and invalid fiom a legal point 

of view; the ANC's review was also deemed to be biased, and was "profoundly 

disappointing". Western States, on the other hand, saw justification in the Secretary 

General's report and the ANC review for theu view of the facts relating to the incident 

and were generally supportive of the two documents. 

The Council then considered draft resolutions presented by the United States 

(C-W7814) and the USSR (C-WP/7815). The Representative of Nigeria was of the 

opinion that certain information was still missing and that the Council was basically in 

the same position it had been in September 1983. He proposed that consideration of the 

two draft resolutions be deferred until the 112th Session of the Council by which time 

"more information and the Final Report of the Soviet Union might be available and the 

Secretary General be able to present the Council with a comprehensive technical 

report."12a This suggestion was supported by a number of representatives. Others felt, 

however, that Council action should not be delayed further, the United States' 

Representative pointing out that: 

" .. .the Soviet Union had six months to respond to the Secretary General's 
tequest for verifiable information relevant to the shooting.. . , and that for 
six months the Soviet Union had refused to comply with the two 
resolutions already passed by the Council. ... The United States was 
therefore not hopem that any delay in Council action would result in the 
Soviet submission of requited evidence, and did not believe that the 
Council should delay its conclusions on the matter on the basis of an 
unwarranted hope of receiving verifiable information from the Soviet 
Union. "lzs 

'=Ibiri. at 84. The Reprcsclltptivt of Aurmli. stated: 
"It was not known what idomation the Soviet Union had nor when it would be 
made avdabIe, but it was m] eonjactum that had that infixmation b a  supportive 
of the Soviet pition it would by now have been mde 8Miloble" (Mi at 93). 



The position of the Soviet Union was that the Secretary General's report: 

"does not contain sufficient or reliable factual data or substantiated 
conclusions. That being so, the report cannot suve as a basis for a 
decision to be taken by the Council on the substance of the matter treated 
therein. " IM 

He also wanted to know 'how it is possible to invite the Council to take a decision on 

the basis of mere assumptions without waiting for the investigations to be completed. 

This can only be called legal nihilism and constitutes a completely improper 

approach."131 This differed from the Soviet Union's position in the El Al incident when 

it urged the Assembly to condemn that shootdown even before the ICAO investigation 

had been undertaken. 13* 

After a minor amendment, the draft resolution proposed by the United States was 

adopted on 6 March 1984 by 20 votes in favour, two against with nine abstentions. The 

text reads as follows: 

"THE COUNCIL, 
a*. 

2) HAVING CONSIDERED the report of the investigation by the 
Secretary General and the subsequent technical review by the Air 
Navigation Commission; 

3) JtECOGNTZWG that, although this investigation was unable, 
because of lack of necessary data, to determine conclusively the 
precise cause for the serious deviation of some 500 kilometers 
from its flight plan route by the Korean aircraft into the airspace 
above the territory under the sovereignty of the Soviet Union, no 
evidence was found to indicate that the deviation was premeditated 
or that the crew was at any time aware of the flight's deviation; 

4) JtEAFFlRMTNG that, whatever the circumstances which, 
according to the Secretary General's report, may have caused the 
aircraft to stray off its flight plan route, such use of armed force 

- - - 

"%id. at 94. 

Urlbid at 102. 
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constitutes a violation of international law, and invokes generally 
recognized legal consequences; 

5) JIECOGNIZTNG that such use of armed force is a grave threat to 
the safety of intvaational civil aviation, and is incompatible with 
the norms governing international behaviour and with the rules, 
Standards and Recommended Practices enshrined in the Chicago 
Convention and its Annexes and with elementary considerations of 
humanity; 

1) CONDEMNS the use of armed force which resulted in the 
destruction of the Korean airliner and the tragic loss of 269 lives; 

2) DEEPLY DEPLORES the Soviet failure to cooperate in the search 
and rescue efforts of other involved States and the Soviet failure 
to cooperate with the ICAO investigation of the incident by 
refusing to accept the visit of the investigation team appointed by 
the Secretary General and by failing so far to provide the Secretary 
General with information relevant to the investigation; 

3) U R G S  all Contracting States to cooperate fully in the work of 
examining and adopting an amendment to the Chicago Convention 
at the 25th Session (Extraordinary) of the ICAO Assembly and in 
the improvement of measures for preventing a recurrence of this 
type of tragedy. 'Iu 

Thereupon, the Soviet Union did not ask for a vote on its own draft 

resolution. 

Thus concluded ICAO's consideration of the shoot-down of the Korean Boeing 

aircraft following the 1983 investigation. 

m I C ~ O  Doc. 9441, supra, Ch. II, note 87 at 106. 
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ii) 

The matter lay dormant for almost a decade but obviously retained the interest of 

the world community. With political changes occurring in the Soviet Union which 

ultimately led to its break-up, the time was deemed ripe by all concerned to attempt to 

settle outstanding issues and clarify the remaining facts related to the incident. To this 

end, the Governments of the new Russian Federation, Japan, the United States and the 

Republic of Korea met in Moscow on 8 and 9 December 1992 and adopted a resolution 

which they communicated to ICAO and requested it to "take expeditious action" to fulfd 

its (the Resolution's) provisions. The Resolution stated that the four Governments: 

" . . .taking into consideration the need for an early, independent and neutral 
investigation.. .and recognizing that.. .(ICAO), as an unbiased, 
internationally-respected Organization, is the most acceptable Organization 
to conduct such an investigation, especially because in 1983 ICAO 
conducted an investigation to determine the facts and technical aspects.. . , 
have agreed to request that ICAO complete the KAL-007 investigation. 
The four Governments will do their utmost to facilitate the investigation, 
and, if they consider it necessary, fully participate in all its aspec ts.... 

The Governments ... agree to turn over a l l  materials relating to the 
incidents, including the originals of the CVR and DFDR (digital flight 
data recorder) magnetic tapes to ICAO.. . . "IU 

This request was considered by the Council on 18 December 1992 and was expressiy 

supported by most speakers. Many welcomed the spirit of cooperation which now 

manifested itself, and in particular thanked the Government of the Russian Federation for 

making available new inf~rmation.~~ The Council then: 

1) "decided to complete the fact-finding investigation which ICAO 
initiated in 1983;" and 

l*~emorandum PRES AW333 dated 14 December 1992 fiom President of the Ccuncil to 
Reptesentatives on the Council, Attachments. 
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2) instructed the Secretary General to a) q u e s t  all parties concerned 
to COIoperate fully in turning over to ICAO all relevant materials 
including originals of the CVR and DFDR; and b) undertake the 
investigation on an urgent basis. ln 

By memorandum dated 28 January 1993, the Secretary General informed 

Representatives on the Council that the Russian Federation had handed over the original 

CVR and DFDR tapes. Later, in an interim report, he informed that the team had visited 

the States concerned and listed additional information which had been provided, which 

included (from the Russian Federation) "the original tape and transcripts of recorded 

communications of the combat control offxer(s) with the interceptor pilotsw and the 

"original tape and transcripts of recorded communications between ground command 

posts". l" 

The Secretary General presented his completed report during the 139th Session 

of the Council in the Appendix to C-WPf9781. Among the main conclusions were the 

following: 

1) That "ICE 007 turned to a magnetic heading of about 245" which 
it reached three minutes after lift-off and then maintained until the 
attackn. The maintenance of this constant magnetic heading and 
resulting track deviation was due to certain crew failures, and not 
to any aircraft system malfunction. There were no indications that 
the crew deliberately maintained this heading. 

2) "The flight crew did not implement the proper navigation 
procedures to ensure the aircraft remained on its assigned track 
throughout the flightn and the failure to detect the deviation for 
over five hours 'indicated a lack of situational awareness and flight 
deck co-ordination on the part of the crew". 

3) The deviation resulted in the aircraft "penetrating USSR sovereign 
airspace over Kamchatka Peninsula and SalchaIin Island and the 
surrounding temtorial waters". 

4) The proximity of a United States intelligence aircraft (RC-135) and 
K E  007 northeast of Kamchatka "resulted in codbsion and the 



assumption by the USSR that the aircraft proceding towards the 
USSR was an RC-135". 

USSR military aircaft unsuccessfully attempted to intercept 
KE 007 over Kamchatka. 

"The time factor became paramount in USSR command centres as 
the intruder aircraft was about to coast out of Sakhalin Island." 

"Exhaustive efforts to identify the.. .aircraft were not made, 
although apparently some doubt remained regarding its identity.' 
Over Sakhalin, USSR military aircraft intercepted the Boeing but 
in doing so did not comply with the ICAO SARPs for interception 
of civil aircraft. The flight crew of KE 007 was not aware of the 
presence of the interceptors before or at the time of the attack. 

"The USSR air defence command assumed KE 007 was a US 
RC- 135 reconnaissance aircraft before they ordered its destruction; 
"[ilt was not possible to determine the position of KE 007 at the 
time of the missile attack in relation to USSR sovereign 
airspacen . llg 

The new information thus confumtd the first of the scenarios postulated by the Secretary 

General for the deviation in his 1983 report, which scenarios, incidentally, the ANC in 

1984 found "difficult to validate and endorse" because "any one of them contained some 

points which could not be explained satisfactorily. "la 

When the Council finally closed the chapter on this incident on 14 June 1993, 

many representatives thanked the States directly involved for their co-operation.'*' The 

Observer of the Republic of Korea, perhaps with an eye on the potential liability of the 

airline for its contribution to the disaster, believed that the investigation team was "too 

conclusive" in stating that the deviation was due to human em,*'*and believed that 

139C-WP1978 1, App., Section 3. 
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the "Council must once again make it clear to the world that, while reaffirming the 

principle of prohibition of the use of arms against civil aircraft, it unreservedly condemns 

the destruction of a civilian aircraft simply because it strayed into the airspace of another 

country."L43 The Representative of the Russian Federation, on the other hand, did not 

agree that exhaustive efforts had not been made to identify the intruder; on the contrary, 

"all available measures were taken during the interception to identify the 
aeroplane and with regard to its affdation there were no doubts that it was 
a military intruder plane. It is only for this reason that the rules applied 
to the aeroplane were not the international rules for the interception of 
civil aircraft, but rather the mIes for the interception of military aircraft 
as determined by the USSR military command. "W 

The gist of this intervention seems to be an admission of the fact that the Boeing had 

been mistakenly identified as a military aircraft. 

The United Kingdom, supported by other States, suggested that since the Council 

was not a tribunal seeking to reach a judgment on the facts, 'the Council should not seek 

to endorse the conclusions and recommendations in the report; thus avoiding difficulties 

such a decision could create".14s A number of States also saw elements in the report 

which could be studied by the ANC to further enhance aviation safety, and the need to 

appeal to States to ratify Article 3 his? 

The President of the Council's summary of the discussion was generally 

acceptable and it formed the basis for a draft resolution which, after amendment, was 

unanimously adopted on 14 June 1993, as follows: 

"me Council of the Iruetnotionol Civil Aviiation Organization 
. . . 
Hoving considered the Report of the completion of the fact-finding 
investigation instituted by the Secretary General. ..; 



Recalling that the 25th Session (Extraordinary) of the Assembly in 1984 
unanimously recognized the duty of States to refrain from the use of 
weapons against civil aircraft in flight; 

I3presse.r appreciation for the full fo-opefation extended to the 
fact-fmding mission by the authorities of alt States concerned; 

Requests the [ANC], in its continuing review of the technical 
Annexes to the Chicago Convention, to take into account the new 
fac ts...; 

Appeals again urgently to all Contracting States that have not yet 
done so to ratify, as soon as possible, ... Article 3 bis ..., which 
affirms the fundarnen tal principle of general international law that 
States must refrain from resorting to the use of weapons against 
civil aircdt; 

Urges States to take all necessary measurm to safeguard the safety 
of air navigation of civil aircraft, in compliance with the relevant 
rules, Standards and Recommended Practices enshrined in the 
Chicago Convention and its Annexes; 

Decides that the fact-finding investigation has been 
completed.. . ." " 

d) U.S.-registered Civil AircraR (USA - Cuba, 1996) 

The last ICAO investigation involving an aerial intrusion concerned the shooting- 

down on 24 February 1996 of two United States registered private (general aviation) civil 

aircraft by Cuban military aircraft, resulting in the loss of four lives. 

News reports indicated that Cuban military airaaft had shot down two aircraft 

piloted by members of "Brothers to 

Cuban d e s ,  whose stated objective 

tfffiid, 4lt n. 

the Rescuea, a group of volunteer pilou, mostly 

was to fly over the Florida Straits seeking rafters 



fleeing from Cuba. It was reported that a third aircraft flown by the leader of the group, 

managed to return safely to the United States. While the fact of the shootdowns was 

undisputed, a major point of contention became the location of the lethal attack. The 

United States claimed that the aircraft had been over international waters at the moment 

of shootdown, while Cuba asserted that they had been inside Cuban airspace, over its 

territorial seas.14u This factor was to remain one of the most controversial aspects of 

the entire incident. 

The President of the ICAO Council, having been informed by the Government 

of the United States of the shootdowns, wrote to the Government of Cuba on 26 

February 1996 expressing his deep concern and requesting "authoritative information on 

this matterm ."9 

On 27 February, the United States requested the ICAO Council to consider the 

matter." Also on 27 February 1996, the UN Security Council issued the following 

statement through its President: 

"The Security Council strongly deplores the shooting down by the Cuban 
air force of two civil aircraft on 24 February 1996 ... 
The Security Council recalls that according to international law, as 
reflected in Article 3 &is ... , States must refrain from the use of weapons 
against civil aircraft in flight and must not endanger the lives of persons 
on board and the safety of aircraft. States are obliged to respect 
international law and human rights norms in all circumstances. 

The Security Council requests that [rCAO] investigate this incident in its 
entirety and calls on the Governments concerned to cooperate fully with 

'%.g., see I F U A  Interaatiod Civil Aviation Executivc News Senria, 27 Feb~ull~y 1996 at 
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this investigation. The Council requests that UCAO] report its findings to 
the Council as soon as possible. . . .ulsl 

On the same date, Cuba sent certain communications to the President of the ICAO 

Council. The fmt gave a chronology of violations of Cuban airspace by aircraft coming 

from the United States, with indication of notification to the latter by means of various 

diplomatic notes; it listed nine separate incidents in the preceding two years. The second 

was a Note from the Foreign Ministry of Cuba, providing information on the 

circumstances surrounding the shoot-downs: it stated that "two Cessna pirate aeroplanes" 

were shot down while once again violating Cuban territorial airspace; that intrusions had 

occurred countless times despite repeated warnings that they would not be tolerated; that 

the United States had been kept informed of the violations; that "gangs of Cuban origin 

based in Miamiw were implicated in the intrusions; and that: 

"Therefore, after exhausting the warnings and after having adopted an 
extremely cautious attitude towards the repeated statements and actions of 
an aggressive nature by the terrorist groups of Cuban origin...in Florida, 
the Cuban Government decided to halt the continuation of the flights of 
aircraft transgressing the sovereignty of Cuba and jeopardizing the lives 
of Cuban citizens." 

Another Note from the Foreign Ministry was largely devoted to a claim that the shoot- 

downs occuned in Cuban territorial airspace and not over international waten.lR 

On 28 February 1996, the Ministry of Foreign A f f h  of Cuba wrote to the 

Secretary General of ICAO referring to an "increasing number of violations of Cuban 

airspace by civil aircraft registered and based.. .in the United S tatesn over the preceding 

twenty months. The Ministry stated that the violations disregarded Cuban sovereignty and 

posed a danger to air navigation in the area. Cuba had reported these violations to the 

United States, but the latter had faiIed to take "effective measures to prevent these acts 

being carried out and continued". It was these circumstances which led to the incident 

"'UN Doc. S/PRST'f 1996/Sl, attached to Memorandum PRES AW499 dated 27 Fcb- 1996 
from President of the Council to Rep~ts~ntativea on the C o d .  
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of 24 February. The Government of Cuba invited ICAO to carry out "an exhaustive 

investigation into the violations, repeated over the years, of Cuban airspace by Pircraft 

coming from the United Sta tes... including the incidents of 24 February. This 

investigation will have to take complete account of all the aspects which have brought 

about these regrettable events."* Cuba thus wanted an ICAO investigation which 

would not focus narrowly on the facts relating to this particular incident, but would 

consider the antecedent violations and the wider political context in which the incident 

had occurred. 

The Council considered the requests on 6 March 1996. In his opening statement, 

the Representative of the United States reminded the Council of the content of Article 3 

bis, specifically, the duty of each State to "refrain from resorting to the use of weapons 

against civil aircraft in flight." The Representative referred to the shootdown of two 

aircraft "being operated by a Cuban exile group called Brothers to the Rescue" as a 

"wanton disregard for international law and the standards established by this body". He 

claimed that no warnings were given to the two aircraft: then were no efforts to make 

radio contact, no efforts to approach or signal the victim aircraft to land, and no warning 

shots fired. He believed that the "atrocity was not a failure of the international standards 

which ICAO has championed" but rather, "the failure of the Cuban Government to 

follow international law and ICAO standards". He stated that three unarmed civil aircraft 

had left Florida: the lead aircraft penetrated Cuban airspace and withdrew, but the other 

two which were shot down had not entered Cuban territorial airspace. However, it did 

not matter whether the aircraft were in Cuban @ace or over international waters: even 

"under the facts alleged by the Cuban Government, the Cuban action is a blatant 

violation of international law". Firing "on unarmed, known civil aitcraft can never be 

justified". It was true that Cuba had requested United States' "cooperation in addressing 

alleged violations of Cuban airspace"; the United States "was pursuing the legal procur 

"Memorandum PRES MUSO1 dattd 28 Fcbnuy 1996 fmm Resident of the Council to 
Represcntaitives on the Council, Attachment, 



that has to be followed in such situations". International law required that the Cuban 

Govemment pay appropriate compensation to the families. "lS 

The Chief Delegate of Cuba stated that: 

"Cuba has been a victim of violations of its sovereignty and territorial 
integrity for many years which involve the use of aircraft coming from 
United States territory, in violation of the standards of international law, 
and particularly articles 1, 2 and 4 of the Chicago Convention. "ls5 

More particularly, 

"For several years, light aircraft registered in the United States and 
operated by . . . 'Brothers to the Rescue' have . . . on numerous occasions 
. . . penetrated Cuban territory without prior authorization for purposes 
which are clearly illegal and incompatible with the letter and spirit of the 
Chicago Convention. Although the actual objective of their missions was 
always to undermine Cuban sovereignty and engage in subversion, at the 
beginning they claimed to be involved in supposed rescue 
operations.. . " 

The Chief Delegate claimed that during the preceding "20 months, these aircraft coming 

from the temtory of the United States have violated Cuban airspace 25 times. In every 

case, each violation has been officially reported to the authorities of that countryw, but 

the "protests and warnings fell on deaf ean".lnHe informed the Council that in this 

instance, the intruder aircraft were intercepted and warned to withdraw from Cuban 

territorial airspace; two of the aircraft ignored the warnings, with regrettable 

consequences. The third left Cuban airspace and returned to the United States, evidence 

of the restraint and moderation shown by the Cuban fighter The Govemment 

of Cuba also had doubts about the civilian Status of the victim aircraft, stating that 

' Y I C ~ O  hc. 9676C/lll8, C-Min. 147/1-16: Council - f 47h Session, Swnnwy Minutes with 
Subject I nda  at 68-71. 



'neither in the Chicago Convention nor in international or United States legal doctrine, 

nor in practice, is it recognized that activities like those d e d  out by this group 

conespond to the concept of civil aviation."" Finally, the Chief Delegate reminded 

the Council that Article 3 bis obliged every civil aircraft to comply with orders of the 

subjacent State and required "the State of origin of the aircrafk to ensure compliance with 

such an order and to punish offenders severeiym; further, paragraph (d) of Article 3 bis 

was also applicable.lq 

In the general debate in the Council,16' most representatives deplored the action 

taken by Cuba, and drew attention to the provision in Article 3 bis obliging States to 

refrain from the use of weapons against civil aircraft. The Representative of Nigeria 

believed that the use of force against unarmed civil aircraft could not be justified under 

any cir~urnstances.'~ The Japanese position was that "the shooting-down of civil 

aircraft flying over the high seas is inadmissible in international lawu and that "[nlo 
matter what reason exists, it is unforgivable to shoot at unarmed and innocent civilian 

planesu; even if an aircraft was in the temtorial airspace of a foreign State, 'all 

alternative measures should have been exhausted such as forced landing or change of 

route and others. " la The United Kingdom's Representative was categorical: 'The 

principle is simple. Weapons must not be used against aircraft engaged in international 

civil aviation."'" The Representative of El Salvador shared a similar view in stating 

that "the use of weapons against civil aircraft is inadmissible, regardless of any reasons 

'mlbkl. at 77. Rngfaph (d) of Art& 3 bis reads: 
"Each contracting State shall take appropriate measures to pmhr'bit the deliberate use 
of any chi1 aircraft registered in that State or operated by an opetotor who has his 
principal place of business or permanent residence in that State for any purpose 
inconsistent with the aims of this Convention. .." 



there may be to justify it."*" The Canadian Representative stated that the "act was an 

excessive and inappropriate use of force which violated internationally accepted rules of 

intercepting civil aircraft. "M Some States specifically drew attention to the need to 

follow the provisions of A M ~ X  2, especially those on interception. 

Many States also pointed out that there was an obligation to tefrain fiom violating 

the sovereignty of States; a few States placed emphasis on the obligation in Article 4 of 

the Chicago Convention not to use civil aviation for any purpose inconsistent with the 

aims of the Convention. 

All States favoured an ICAO investigation into the facts; many felt that its scope 

should be guided by the words of the Security Council i.e. an investigation into the 

incident in its entirety. 

Following the general debate, the Representative of the United States proposed 

the adoption of a resolution it presented in C-WW10392 Revised. Cuba also put fonvard 

its own draft resolution in an Attachment to C-WPf10395. Three representatives 

"wondered" if it would be appropriate to adopt a resolution at this stage, before the 

investigation was completed.lb7 The Representative of Nigeria recalled that in July 

1988, when considering the Iran Air incident, the Council had approved a summary 

statement offered by the President as its decision, and he believed that a similar course 

of action should be taken? 

The President of the Council provided clarifications "on three possible formats 

for Council action - i.e. by resolution, by decision or by conclusion - which were all 

binding from the point of view of their implementationw. He reminded the Council that 

in September 1983, "it had adopted a resolution requesting the Secretary General to 

undertake an investigation and requesting the ANC to proceed with a complete 



examination of [the relevant] ICAO regulations.. . . As regards the incident of 1988.. .the 

Council had accepted a statement made by its President as its decision, adopting a 

resolution only when it had received the report of the investigation. The Organization did 

not have a policy regarding this matter, which was left to the judgement of the 

Council. a 

Upon the President's suggestion, "the Council directed its attention to the text of 

the draft resolution proposed by the United States.. ., and agreed on a number of 

modifications.. ."; it was agreed that the President would present a draft text for the 

Council's a~tion.''~ On 6 March 1996, the Council considered the text presented by the 

President, and after some amendments, adopted by consensus the following Resolution: 

THE COUNCIL 

HAVING CONSIDERED that two US-registered private civil aircraft 
were destroyed on 24 February 1996 by Cuban military aircraft; 

RECOGNIZING that the United Nations Security Council in a Presidential 
Statement of 27 February 1996, has strongly deplored the shooting down 
by the Cuban air force of two civil aircrah on 24 February 1996; 

STRONGLY DEPLORING the shooting down by the Cuban air force of 
two civil aircraft on 24 February 1996, which has resulted in the death of 
four penons; 

RECOGNIZING that the use of weapons against civil aircraft in flight is 
incompatible with elementary considerations of humanity and the norms 
governing international behaviour and with the rules and Standards and 
Recommended Practices enshrined in the Chicago Convention and its 
Annexes; 

RE-G the principle that States must rehain from the use of 
weapons against civil aircraft in flight and that, when intercepting civil 



aircraft, the lives of persons on board and the safety of the aircraft must 
not be endangered; 

1. DIRECTS the Secretary General to immediately initiate an 
investigation of the incident in its entirety to determine a l l  nlevant 
facts and technical aspects in accordance with the United Nations 
Security Council Presidential Statement and to report to the ICAO 
Council within 60 days of the adoption of this Resolution, .. .; 

3. RESOLVES that the Council will immediately transmit the 
Secretary General's report with comments, if any, to the 
United Nations Security Council;. . . " 

The Chief Delegate of Cuba pointed out that in the Cuban draft resolution which had not 

been considered, "it had been highlighted that the civilian nature of the downed aircraft 

was an assumption", and that in earlier incidents which had been considered by the 

Council, there had been no doubt that the victim aircraft belonged to recognized 

international airlines; this was not the case in this instancdR 

The Secretary General subsequently presented his final report on the 

investigation. ln In his conclusions, the Secretary General stated: 

"3.1 The authorities in Cuba notified the authorities in the United States 
of multiple violations of Cuban territorial airspace, which took 
place on seven specific dates from 15 May 1994 to 4 April 1995, 
by aircraft operating out of the United States, and repeatedly 
demanded that the United States adopt measurn to put an end to 
these violations. 

"Vbtl. at 102-103. Following the adoption of the Resolution, Cuba requested the insertion o f  a 
clause which would mffirm the need to respect the provisions of Article 3 bir. The h i d e n t  
rapondad that: 

".,.Article 3 bis was not a new element to the Convention in the sense that it was 
addig a right; it was simply a recognition ofcustomary internotional law which VM 
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3.2 At least one aircraft, N2506, [piloted by the President of the 
'Brothers to the Rescue', Basulto] overflew the city of Havana at 
low altitude on 13 July 1995, and released some leaflets and 
religious medals.. . 

3.3 In a public statement issued on 14 July 1995, the government of 
Cuba declared its firm determination to take all the necessary steps 
to prevent provocative actions and waned that any aircraft 
intruding into Cuban territorial airspace may be shot down. 

3.7 The Brothers to the Rescue was a volunteer group of pilots, based 
in Miami, Florida, United States, formed to search for, and assist, 
Cuban rafters fleeing the island. There was evidence to indicate 
that some members of the group sought to influence the political 
situation in Cuba. 

3.11 N2456S, N548SS and N2506 [the United States' registered 
aircraft] deviated from the route given in their VFR flight plans; 
they were flying within the MUD-8 and MUD-9 danger areas 
within Havana FIR, promulgated as being active on 24 February 
1996. 

3.12 At 15:21 hours on 24 February 1996, N2456S was destroyed by 
an air-to-air missile fired by a Cuban MiG-29 military aircdt. 

3.13 At 15:27 hours on 24 February 1996, N5485S was destroyed by 
an air-to-air missile fired by a Cuban MiG-29 military aircrafi. 

3.14 There were significant differences between the Cuban military 
radio communications recordings provided by Cuba and by Me 
United States. Several transmissions in the recording provided by 
the United States could not be found in the recording provided by 
Cuba, all of which related to vessels in the area of shootdown. 
The differences could not be explained as the result of 
simultaneous transmissions recorded differently by di f f in t  
stations, nor could they be explained as the result of technical 
difficulties in the recording. 

3.15 Then were significant d i f f ~ c e s  between the radar data provided 
by Cuba and by the United States, which could not be reconciled. 



3.16 The recorded positions and track of the Majessry of the Seas, the 
observations by its crew and passengers, the position of the Tri- 
Liner relative to the Majcsry of the Sear, and the resulting 
estimated locations of the shootdowns were considered to be the 
most reliable position estimates. me Majesry and the Tn'-Liner 
were vessels in the vicinity of the shoot-down]. 

3.17 No corroborative evidence of the position of the Mojety  of the 
Sea was obtained. With this qualification and based on the 
recorded positions of the Majesry of the Sea, N2456S was shot 
down approximately.. .9 NM outside Cuban territorial airspace and 
N548SS was shot down approximately ... 10 NM outside Cuban 
territorial airspace. 

3.18 Means other than interception were available to Cuba, such as 
radio communication, but had not been utilized. This conflicted 
with the ICAO principle that interception of civil aircraft should 
be undertaken only as a last resort. 

3.19 During the interceptions, no attempt was made to direct N2456S 
and N5485S beyond the boundaries of national airspace, guide 
them away from a prohibited, restrifted or danger area or instruct 
them to effect a landing at a designated aerodrome. 

3.20 In executing the interception, the standard procedures for 
manoeuvring and signals by the military interceptor aircraft, in 
accordance with ICAO provisions and as published in AIP Cuba, 
were not followed.. . "17' 

When the Council considered the report on 26 and 27 June 1996, the 

Representative of the United States asserted that "Cuba had flagrantly violated 

international law and the fundamental principles of protecting human life that were deeply 

rooted in that law" and requested the Council "to formally condemn, in the strongest 

terms possible, these heinous actsa. The Representative reviewed the Secretary General's 

report, which he described as containing "a full, objective and accurate account of what 

had occumzdw, stressing that the unarmed civil aircraft had been destroyed in 

international airspace and had not posed a thnv to anyone. Further, they had been 

positively identified as civil aircraft before being attacked. Thae had been no attempt to 
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contact the aircraft, to direct them away or to land at a suitable airfield, or "to follow the 

procedures for intercept manoeuvring or signalling as published by ICAO;" he 

believed that the steps taken by the Cuban government had not followed ICAO 

interception procedures which were included in Cuba's AIP. Finally, he repeated the 

assertion made on 6 March 1996 that "whether the planes had been in international 

airspace or in the airspace of another country, the rules of ICAO regarding the use of 

force still applied. " 

The Chief Delegate of Cuba alluded to a number of matters which he believed 

affected the impartiality and credibility of the report, on one occasion referring to United 

States' representatives as "co-authors" of the report; in his view, there was a 'distortion 

of data and the omission of evidence."" He once again questioned the civilian status 

of the aircraft and expressed the view that: 

"The taking of measures to prevent the use of a State's territory to violate 
the airspace of another State was an obligation, certainly under Article 3 
bis but even without that Article. It was an obligation in the Charter of the 
United Nations and it appeared throughout international law as well as in 
all the standards of conduct followed by States."17' 

In the general debate1- many representatives stated the need for ICAO to 

confine itself to the aeronautical or technical aspects of the incident, leaving political 

issues to be considered by the Security Council. Nearly all representatives stressed that 

Article 3 bis and customary international law required States to refmin from the use of 
weapons against civil aircraft in flight, and also stated that when intercepting civil 

aircraft, the procedures in Annex 2 should be complied with; many expressly pointed out 

that Cuba had failed to follow these ICAO rules regarding interception. 

L 7 s I C ~ 0  Doc. 968 1-C/1119, C-Min. 148 1-21: Cbuncil - 14&h Sessbn. Sumfnary Mifiu~es w i h  
Subject Indcr at 160-161, 



Many representatives also paid particular attention to the need to take into account 

the provisions of Articles 1 and 4 of the Chicago Convention when considering this 

incident. For example, the Mexican Representative believed it to be "advisable to 

reaffw the principle of States' complete and exclusive sovereignty over the airspace 

above their temtory and the correlative obligation not to use or pennit the use of civil 

aviation for any purpose inconsistent with the conventions on this matterW,lM while the 

Chinese Representative stated that, "no one could deny that they [the victim aircrah] 

were operated for purposes completely inconsistent with the aims of the Chicago 

Convention".181 The Representative of Senegal was of the opinion that "one had also 

to ask questions about the nature of the aircraft shot down, in view of the use to which 

they had been put, and wonder whether that use was not contrary to the aims of the 

Chicago Convention, and whether there was not a misuse of international civil 

aviation". '" 
However, clear differences of opinion and emphasis emerged in respect of several 

aspects of the incident. Some representatives focused on the finding that there had been 

prior violations of Cuban airspace by aircraft registered in the United States, as well as 

what they perceived to be an inadequate effort by the United States to prevent such 

intrusions. Others did not speak on this issue or believed that previous violations or 

perceived U. S. inaction did not justify the sh~otdowns.~~ 

"%id. at 195. Sea also the interventions of the Representatives of Argentina (IbtL at 186), 
Nigeria (ibLi. at l78), India (rW. at 18 I), Angola (ibid at 184). Russian Fedemtion (Qid. at 188), 
AustraLia (ibid. at 192) and Egypt (ibid, at 192). 

Lowhile the Replcscptativt of clod. .rplouod rqpt "that the United Stata had not Wly 
implemented in a timcly manner the ICAO guidelines which held countries rrrponsible for enforcing 
the respect for civil aviation cula on aircraft rcgistaed in their jurisdictionff, she '~~iteratcd...tbrt 
the shooting down by Cuba of two unarmed aircraft had km au excessive and unjustr*fiable use of 
force which v i o W  the ruk of customary international inv .nd internationally raped ICAO 
procedurrr for intercepting rireait" (0M at 186487). ).'Ibe United Kiagdom's Represcatativt rhwd 
r similar opinion: evca takbg into account pttvious ipnurions into Cuba rinpce "and wbetbtt or 
not the State of Registdon muld have rted more quickly in ensuring that U.S.-~tgbted rinrit 



A few representatives expressed doubts that the victim aircraft were in fact 

civilian. lu Most other representatives, however, either did not question, or explicitly 

accepted, that the aircdt were civilian. 

A number of representatives echoed the views of the Cuban Delegation that the 

report of the Secretary General was not balanced and that some of its conclusions were 

debatable; in particular, concern was expressed that the evidence was not sufficient to 

support the conclusion that the aircraft had been shot in international airspace.** Other 

representatives, however, believed that the investigation had been cartied out in a 

did not carry out any activities inconsistent with the aims of Chicago Convention", the "extreme 
response of shooting down two small genecat aviation aircraft was entirely out of line with the conduct 
expected of any State ..." (ibid. at 190). Japan's position was "that no matter where civil aircraft were 
in flight, even within the temtorial airspace of another country, and no matter what reason existed, 
it was unforgivable to shoot down unarmed civil aircraft in light of the basic principles of humanity 
and the fundamental norms of international law (ibid at 191). See also the interventions of the 
Representatives of Italy (ibM at 191). Brazil (ibid at 192), and Kenya (ibid. at 193). 

lWSee the comments of the Representatives of India (ibid. at 182), China (ibid. at 183), Angola 
(ibid. at 184), and Senegal (ibid at 195). 

'%e Representative of Nigeria was left with "the impression that the conclusions were not 
haland" (ibid. at 180) while that of India stated "that thc report had attempted some conclusions 
which involved rejection of some evidence and acceptance of some evidence" (ibid. at 182). It was 
also the opinion of the Chinese Representative that "the bereport was not baIanccdW (ibU at 183). The 
Representative of Angola believed that the conclusions "did not nflcct a balanced, impsaid and in- 
depth naalysis of the problem in its entirety" (ibtl. a 189. Tbc Representative of the Russian 
Federation stated that "many conclusions in the report were debatable since there was insufficient 
substantiation for them" (ibid, at 188). The Representative of Australia saw "some deficiencies" in 
the npoa (ibril. at 192) while that of EL Salvador stated that the report had "various discrepancieo and 
omissions which allowed for different types of inconclusive inferences" (ibid. at 192). 

With respect to the location of the shoot-downs, the Representative of Nigmba wondered 
whether "if an impartid judge of a c o w  of law were presented with tbe findings and d y s i s n ,  it 
would reach the same conclusion, and believed that the investigation team should have "admitted that 
it was not possible to determine the l d o n  ... on the basis of avrrilable i&ormation" (ibtl. at 180)); 
the Representative of the Russian Federation stressed tbrt the q c t  indiatcd that "them was no 
coIlabocative evidence of the position of the 'seagoing vessel'" (iW at 188)). 

I. the tight ofthe statements casting doubt on the cralibility of the investigation term and the 
report, the President of the Council found it necessary at the conclusion of the Council's 
consideration, to state that the investigation &ad been Mid out by a tam compriud of intedonal 
civi l  servants who, "by definition, by and by firnction, sewed the interests ofthe interu8tiod 
community as 8 whole and in so doing wcm guided by tbe prhcipCr of mod@, integrity, 
objectivity, and impaiality". He e x p d  his full confidence in the team (ibtd at 226). 



professional manner, and that the report was well-balanced; some saw no reason to doubt 

the conclusions concerning the location of the shoot -do~ns .~~  

Following the general debate, the United States presented in C-WPl10457 a 

proposal for a Council resolution; Cuba presented its own proposal (C-WP110458 and 

Corrigendum) for a Council decision. Representatives made a number of suggestions to 

be included in the final Council action, whether this be in the form of a decision or a 

resolution; a majority favoured the latter form.'" The President of the Council then 

prepared a draft resolution which took into account the views expressed. This was 

circulated to, and further reviewed and amended by, representatives, following which the 

Council adopted by consensus on 27 June 1996 the following resolution: 

"THE COUNCIL 

RECALLING that two US-registered private civil aircraft were destroyed 
on 24 February 1996 by Cuban military aircraft; 

HAVING CONSIDERED the report of the Secretary General . ..; 
RECALLING the principle that every State has complete and exclusive 
sovereignty over the airspace above its territory, and that the territory of 
a State shall be deemed to be the land areas and territorial waters adjacent 
thereto; 

"%e Representative of Bolivia stated that the investigation had been pcof.rrional, that evidence 
concerning the shoot-down Iocations was "based on third-party witness" and that he had "no doubt 
that the aeroplanes had been shot d o m  over intemtiod waten" at 186). Tbt comments of 
tkc Representative of the United Kingdom were equally unambiguous: "the k c e t a q  General had 
conducted a brlanced, stmigh~onwd investigation, and.. .his tsrm bad set down the hcrr as t h y  hd 
ken made available without showing fivour to either side." He "understood why the conclusions 
should draw particular attention to the position ... of the...Mdcsty ..., since the crew o f f  No~~tg ian  
ship could be expected to bo a neutral obsc~tt...". Regding the locltiool ofthe rhoot-Qwns, he 
believed that this did have a bearing on whether Cuban sovereignty was on issue, but even so, "thir 
would not provide sufficient mason for rrsorriag to armed f o m  against unarmed civilian mgis&d 
aircmfi" (ibid at 189-190). The Japanese Reprrsentative, too, believed that I d o n  was irrelevant 
in the context of use of rumad force against civil a b a f t  (ibid, at 191). The Swiss Repceseatrtivt 
stated the "teaa~ had done what the Council had asked it to do" (aid, at 193). 



RECALLING ALSO that States, in the exercise of their authority under 
Articles 1 and 2 of the Convention on Iiuemational Civil Avfcufan, shall 
be guided by the principles, rules, standards and recommended practices 
laid down in the Convention and its Annexes, including the rules relating 
to the interception of civil aircraft, and the principle, recognized under 
customary international law, concerning the non-use of weapons against 
such aircraft in flight; 

1. NOTES the report of the investigation instituted by the Secretary 
General; 

2. REAFFIRMS the principle that States must refrain from the use of 
weapons against civil aircraft in flight and that, when intercepting 
civil aircraft, the lives of persons on board and the safety of the 
aircraft must not be endangered; 

3. REAFFIRMS the principle that each Contracting State shall take 
appropriate measures to prohibit the deliberate use of any civil 
aircraft registered in that State or operated by an operator who has 
his principal place of business or permanent residence in that State 
for any purpose inconsistent with the aims of the Convention on 
International Civil Aviarion; 

4. REAFFIRMS its condemnation of the use of weapons against civil 
aircraft in flight as being incompatible with elementary 
considerations of humanity, the rules of customary international 
law as codified in Article 3 bis of the Convem*on on I~ernufional 
Civil Aviation, and the Standards and Recommended Practices set 
out in the Annexes to the Convention; 

6. RESOLVES to transmit the Secretary General's report to the 
United Nations Security Council; 

7. INSTRUCTS the [ANC] to study the safety-related aspects of the 
report of the investigation with regard to the adequacy of standards 
and mommended practices and other rules relating to interception 
of civil aimaft, and to report... on any measures it considers 
necessary so as to prevent the recurrence of a similar tragic event; 



9. REQUESTS all Contracting States to report at any time to the 
Council any infraction of the above-mentioned ~ I e s  contained in 
the Convention on lntemational Civil Avidow 

10. URGES al l  States which have not yet done so to ratify as soon as 
possible Article 3 bis . . . , and to comply with all the provisions of 
this Article pending its entry into force.""' 

Pursuant to Operative Clause 3 of its Resolution of 6 March 1996, the Council 

decided to transmit the Resolution as representing its collective views to the Security 

Council; the minutes of the Council's consideration would be available to the Security 

Council if needed by that body.'8g 

ls1bid. at 223. A United States' draft resolution was adopted by the Security Council on 26 July 
1996 and reads as follows: 

"me Security Council 
Recalling the statement made by its President on 27 February 1996 ... sttongIy 
deploring the shooting down by the Cuban Air Force of two civil aircraft on 24 
February 1996, ... and questing ... (ICAO) to investigate this incident in its 
entirety and to report its findings to the Security Council, 
Noting the resolution adopted by the Council of E A O  oa 6 M m h  19%. . . , 
Co~l l l~nd ing  ICAO for its examination of this incident and welcoming the resolution 
adopted by the Council of ICAO on 27 June 1996,.., 
Wefcom'ng a h  the =port of the Secretary-General of ICAO regding the shooting 
down of civil aircraft N2456S and NS485S by Cuban MIG-29 military aircraft, and 
noting in particular the conclusions of the report, 
Recalling the principle that every State has complete and exclusive sovereignty over 
the airspace above its territory, ... and noting in this connection that States shall k 
guided by the principles, nrles, standatds and recommtnded practices laid down in 
the Convention on International Civil Aviation of 7 December 1944 and its annexes 
(the Chicago Convention) includiig the rules relating to the interception of civil 
a i d ,  and the principle, recognized under customary international law, concerning 
the non-use of weapons against such aircraft in flight, 
1. Endorses the conclusions of the ICAO report and the resolution adopted by 

the Council of ICAO oa 27 June 1996; 
2. Notes that the unlawful shooting down by the Cuban Air Force of t w ~  civil 

a b a f l  on 24 Febnuuy 1996 violated the priaciple that Statui must cefkain 
from the use of weapons against civil aimaft in flight and that, when 
intercepting civil a h a f t ,  the liver of penons on b d  and the dcty ofthe 
a i m A  must not be endangered; 

..* 

4. CialLc on dl parties b rcknowlsdgc .Id comply with international civil 
aviation law md dated iotemtiodly a p d  procedures, including the 
~AIQ and otondacds and recommadcd set out in the Chicago 



The following year, the ANC reported to the Council pursuant to Resolving 

Clause 7 of the Resolution, that "ICAO S A W S  and other nrles ~lat ing to interception 

continue to be adequate, as they provide the necessary protection in respect to the safety 

of civil aircraft if properly implemented and applied by all concerned."190 

Three points which were raised during the ICAO Council's consideration of this 

incident deserve further comment: the allegation that the victim aircraft were not civil 

aircraft; the relevance of Article 4 of the Chicago Convention to this case; and the 

obligations of the U.S. to prevent the unauthorized intrusions into Cuban airspace. 

The Chicago Convention is applicable by virtue of Article 3(a) to civil aircraft 

only, and not to state aircraft. No definitions are provided of either civil or state aircraft, 

but Article 3@) provides that aircraft used in military, customs, and police services shall 

be deemed to be State aircraft. From the time of the adoption of the Paris Convention 

of 1919, experts have devoted considerable time and energy in attempting a clear 

distinction between public or state aircraft on the one hand and, on the other hand, civil 

Convention; 
5. R e a n m  the principle that each State sbdl take appropriate measures to 

prohibit the deliberate use of any civil aircraft registered in that State or 
operated by an operator who has his principal place of business or 
prmaaeet resideace in that State for my purpose inconsistent with the aims 
of the Chicago Convention; 

6. C o n d e m  the use of weapons against civil aircraft in flight as king 
incompatibk with elementary considerations of humanity, the helm of 
customuy international law as codified in article 3 bis of the Chiago 
Convention, and the standards and recommended practices set out in the 
annexes of the Convention d calk upon Cuba to join otha States in 
complying with their obligatious unda thac provisions; 

7. Urges all State8 which have not yet done so to ratify as soon as possible the 
Protocol adding article 3 bis to the Chicago Convention, and to comply with 
all the provisions of the article pending the entry into force of the 
Ptotocol;*.." (S/RESf 1067 (1996), s e n t ,  Ch. IT, now 33). 



or private aircraft.lgl Professor Cooper, Chairman of the drafting Committee for 

Article 3 of the Chicago Convention, wrote in 1949 that: 

"...the Chicago Convention is purposely less definite than some of its 
predecessors. The language used was understood to be vague but was 
considered a more practical solution than any of the several attempts 
which had been made in the past to define such classes as, for example, 
military aircraft. The determining factor. ..is whether a particular aircraft 
is, at a particular time, actually used in one of the three special types of 
s e ~ c e s .  If so, it is a 'state aircraft'. Otherwise, it is a 'civil 
aircraft' . " lg2 

In 1993, the Legal Bureau of ICAO presented to the Council a comprehensive 

study on the subject of the distinction between civil and state aircraft (C-WPl9835). It 

followed the opinion of Professor Cooper in considering that "the usage of the aircraft 

in question is the determining criterion, and not, by themselves, other factors such as 

aircraft registration and markings, call sign used, ownership @ublic or private), type of 

operator (privatelstate), except insofar as these criteria go towards showing the type of 

u~age."'~ To assist in the determination of when aircraft could be considered as being 

used in military, customs and police services, the Legal Bureau advocated an examination 

of all the circumstances surrounding the flight, and taking into account a number of listed 

factors. 

In 1997, following a request from Cuba, the Legal Bureau revisited this issue and 

may have adopted a change of emphasis. Recalling that the position had been taken in 

C-WP19835 that usage was the determining criterion and not, by themselves, other 

factors, C-WP/lO588 "submitted that in the vast majority of cases, the predominant a d  

primary criterion and the strongest evidence is the aircraft registration.' The paper states 

further that only in cases where the usage manifestly differs h m  the type of registration 

"'For a review of some of the d e r  attempts, see J.C. Cooper, me Right to Fly mew York: 
Henry Holt, 1947) at 90-96. 

l"Exp~runb~, supra, Ch. I, note 2 at 242. 

LmC-WP1983S, Attachment psn. 1.3. 



should a determination be made by taking into account all the circumstances surrounding 

the flight to determine usage.'" 

It is clear in the incident under discussion that the aircraft were not used in the 

military, customs or police services of the United States. Further, the whole question was 

in a sense pre-empted by the Security Council which, in its Presidential Statement of 

27 February 1996, categorized the aircraft as civil aircraft. Similarly, the ICAO Council 

in its Resolution of 6 March 1996, referred to the aircraft as private civil aircraft. 

Indeed, the Cuban position is self-contradictory. While it claimed that the victim 

aircraft were not civilian aircraft under the Chicago Convention, the mere fact that it 

requested ICAO to investigate the incident is in itself an admission that the shootdowns 

involved civil aircraft, as otherwise ICAO would have no competence to carry out the 

investigation or to consider the matter at all.lg5 Documentation provided by Cuba in 

support of its case were in regard to civil aircraft: these included extracts from the Cuban 

AIP on interception procedures for civil aircraft; of the Chicago Convention and Annex 

2 thereto; of relevant Cuban laws and regulations; and of relevant United States' laws 

and regulations. '" 
As to Article 4 of the Chicago Convention, it is submitted that it is irrelevant to 

a consideration of this incident. The drafting history clearly indicates that the 'intent was 

to prevent the use of civil aviation for purposes which might create a thnat to the 

security of other nationsw and "do not offer any solution to the problem where an aircraft 

is used for criminal purposes or other unlawful purposes, not associated with threats to 

lqhs Rclidcat of the Council put (be matter ckaty: it was not .ppmpria!e for tha investigation, 
"which was fact-finding in nature, to offa views about the legal status of the aircraAm; if the Council 
bad ken ofthe opinion that the aircraft were state aircratt, the Council should have declined to cury 
out the invcst@ation (ICAO Doc. %8 1, sup=, note 175 at 202). 

information Paper No. 1 related to C-WWlOQrlL at 132-143. 



the general security."1n Further, the Article 'refers only to the obligations of States 

and to the acts of States"lm and even if the activities of the victim aircraft were a threat 

to the security of Cuba, Article 4 would be inapplicable unless these acts could be 

imputed to the Government of the United States. In other words, the obligation lies on 

the State itself not to use civil aviation in the manner specified; Article 4 does not 

regulate the activities of individuals which are not attributable to the State. 

As to the obligations of the U.S . to prevent the intrusions, Article 3 bis, although 

not yet in force and not ratified by either Cuba or the U.S. and therefore not governing 

this specific incident, in paragraph d) requires the State of registry to take appropriate 

measures to prohibit the deliberate use of aircraft of its nationality for any purpose 

inconsistent with the aims of the Chicago Convention. The word "prohibitn indicates that 

the existence of adequate legislation would be enough to discharge this obligation. No 

one questioned that the U.S. legislative framework was sufficient to enable it to discharge 

this duty. 

In the Trail Smelter case ([J.S. v. Canada, 138 and 1941) the Arbitral Tribunal 

quoted with approval a proposition that "a State owes at all  times a duty to protect other 

States against injurious acts by individuals from within its jurisdictionn and later stated 

that: 

"no State has the right to use or permit the use of its territory in such a 
manner as to cause injury ...in or to the territory of another or the 
properties or persons therein, when the case is of serious consequence and 
the injury is established by clear and convincing e~idence."'~ 

1"C-WP/10SS8 pan. 3.3. See also, C-WPM217 paras. 3.1 and 3.2; and M. Milde, 'fnterccption 
of Civil Aircraft vs. Misuse of Civil Aviation (Background of Amendment 27 to Annex 2)" (1986) 
XI A.A.S.Lt 105 at 122423. 

'oIC-WP/82L7 p m .  3.1. The Negate of Cuba at the 25th Serrion (Extnwrdinuy) of the ICAO 
Assembly in 1984 stated= 

'Micle 4 only estabtished the obligation of the ContRcting State8 not to use civil 
aviation them~etvcs for these inconsistent purposes. It sdd nothing with mgarci to the 
case of natiooats of a Strta acting criminally on its account or apparentIy on its 
account" (ICAO Doc. 9438, A2S-Ex.: Assembly - 25th S a b n  (Ej;troordincrry), 
Execut i~ Conuninee, Reptt, Minutes and Doc- at 62). 

'pqIf R.I.A.A. 1905 at 1963-1965, 



And in the Corfic Channel case, the World Court refemd to "every State's obligation not 

to allow knowingly its temtory to be used for acts contrary to the rights of o h  

S tam. "200 
Although both these cases can easily be distinguished on the facts from a case 

involving aerial violations of sovereignty, a general principle can nevertheless be deduced 

which entails a duty on the State of registry or the State of the operator not to knowingly 

allow its territory to be used for acts contrary to the rights of other States, in particular 

where the injury to the other State is of "serious consequencea. It then becomes a 

question of appreciation of all the relevant facts to determine whether the U.S. took all 

reasonable action to discharge this responsibility vis-a-vis Cuba. 

The Secretary General's reportz0' indicates that the U.S. did not respond to 

three Diplomatic Notes from Cuba sent in 1994 and early 1995 advising of intrusions of 

U.S. aircraft. Apparently, no action was taken by the U.S. in consequence thereof. 

However, the U.S. Department of State issued public statements and announcements on 

7 July and 8 and 29 August 1995 on the dangers of unauthorized entry into Cuban 

airspace; and the FAA issued a NOTAM on 28 August 1995. From August 1995 

onwards, the two States seemed to have enjoyed a frequent and cooperative exchange 

of correspondence and in fact, in two instances the U.S. advised Cuba of plans of U.S.- 

based flotillas intending to approach Cuban territorial waters possibly accompanied by 

private aircraft. 

Following Basulto's overflight of Havana on 13 July 1995, the FAA addressed 

a letter of investigation to him dated 3 August 1995 and, on 31 August 1995 issued a 

"Notice of Proposed Certificate Action" proposing to suspend his pilot's licence for 120 

days. 

On 21 September 1995, he requested an informal conference (a step in the U.S. 

enforcement process) which was never held. On 5 October 1995, the U.S. informed 

Cuba that it was charging Basulto with the vioIation of certain U.S. aviation regulations, 

=Supnr, Ch. II, note 93 and rcompaaying tart. 

"See C-WP/10441, App. B paras. 2.1.1.1-2.1.3.7.06 2.7.13.7.14. 



and requested Cuba to provide any relevant evidence. Cuba provided such evidence on 

3 November 1995, but it did not teach the FAA until 1 December 1995, and had to be 

translated into English, a process not completed until early February. 

The answer whether the US. fulf111ed its international responsibilities depends on 

one's judgement as to whether the US. acted as swiftly as it should have, or did as much 

as it could reasonably be expected to do. 

After the shootdowns, on 29 February 1996 the FAA issued an "Emergency 

Cease and Desist Order and Notice of Enforcement Policyw which categorically ordered 

US. airmen who had conducted unauthorized operations within Cuban territorial airspace 

to cease and desist this unlawful activity and advised of enforcement action if related 

Federal Aviation Regulations were violated. On 16 May 1996, the FAA issued an 

"Emergency Order of Revocationw of Basulto's licence. 

If the U.S. was in any way culpable in this regard, an interesting question is 

whether this was a situation which the Security Council could have categorized (ignoring 

for the moment the possibility of a U.S. veto) as a threat to international peace and 

security.2m Following the bombing of Pan Am 103 over Lockerbie in 1988, the UN 

Security Council, acting under Chapter VII of the UN Charter, determined in Resolution 

7482a that the continued failure of Libya to comply with an earlier Resolution 

(731)2w (which urged Libya, infer alio, to surrender for trial to the United Kingdom 

or the U.S. two suspects in the bombing), constituted a threat to international peace and 

security; the Security Council imposed various sanctions on Libyam2= 

w e  same question could arise whether individual acts of shootdown of civil aerial intruders, 
though not of a continuing nature so as to require adjustment to maintain international peace and 
security, could nevertheless dso be classified as such a tluaat. 

=slRES/748, UN S.C.O.R., 47th year, p. 52, UN Doc. SlINFI48 (1993). 

=For a related discussion on these resolutions und on their legal e f t ' ,  I&: Qwcstiolls of 
Intctpretrrrion and AppIiccrrion of the I972 M o m d  Conwnth twisingfiom the A d i d  I ~ i d a t  at 
Locknbie @byan ha& J b n r o h i .  v. United Stacs of America), Provisional Mamma, [I9921 I .Cf. 
Rep. 114; and A. Vhhmh, "Tbe h M i c  Carc md The New World Ordet" (1992) XVn:I& 
A.A.S.L. 519. 



e) Lrvr Air (Iran - USA, 1988) 

The only other investigation by ICAO of a shoot-down of a civil aircraft did not 

result from a perceived or real intrusion into foreign airspace and p d e d  the 

24 February 1996 incident. During a period of conflict between Iran and Iraq, the United 

States positioned naval vessels in the Persian Gulf apparently to protect neutral shipping. 

On 3 July 1988, an Iran Air Airbus A300 (IR 655) on a scheduled passenga-carrying 

flight fiom Bandar-Abbas (Iran) to Dubai (U.A.R.) was downed by the U.S.S. 

Vincennes, resulting in the death of all 290 penons on board the Airbus. 

On the same day, Iranian authorities informed the President of the ICAO Council 

of the incident. The next day, Iran requested that the matter be tabled in the Council 

urgently, with a view to convening an Extraordinary Session of the ~ssembly? An 

Extraordinary Session of the Council met on 13 and 14 July 1988. The papers presented 

gave a strong indication that warning signals of a potential disaster of this nature had 

been obvious for some time. 

In C-WPM44 Addendum No. I ,  Xran stated that the "history of unlawful 

restrictions imposed in the airspace of the Persian Gulf and Sea of Oman by the United 

States navy goes back to 22 January 1984 when a special notice was disseminated by 

Washington Notam ~ f f i c e " . * ~  Iran thereafter informed ICAO, IATA and certain 

regional States that it regarded the NOTAM (Notice to h e n )  as "a clear violation of 

international law and common practices regarding the fieedom of flying over the high 

seas" and "a flagrant infringement of principles laid down in the Chicago 

Convention"? Iran further stated that a meeting held in Montreal in 1984 (MID13 

YIbe cclevaut armspoadeace is found in Memomdurn PRES AWlB dated 4 July 1988 fiom 
Resident of the Council to Rcprcsentativa on the Council, Attachments 14. 

'"Para. 1. 'Iht Notice, reproduced in C-WP/8644, Addendum No. 1, Attachment A, warnai that 
U.S. naval forces in the Persian Gulf were taking additional defensive measures against terrorist 
thnrts d that under certain defined ckumstanca, aim& 'my be held at ddc by U.S. ckbdve 
measures.' 

=C-~~/8644, Addendum NO* I, Attachment A. 



RAN) had considered the matter and in particular, "it was agreed that States should 

make, as a matter of urgency a review of any restrictions that they have imposed in the 

airspace above the high seas with a view to eliminating 

In C-WPf8644 itself, Iran reported that on 26 May 1987, Iran Air 635 on Route 

59 (along which IR 655 was flying when downed) was contacted by Bahrain ATC and 

requested to monitor 121.5 MHz; on that frequency, the U.S. navy requested "the 

aircraft to divert from the standard international civil aviation route". Iran notified the 

President of the Council who replied that it "is the policy of the Organization to make 
sure that international air navigation along the established ATS routes is in no way 

jeopardized in any part of the world."2L0 On 1 August 1987, Iran informed the 

President that: 

'threatening the safety of Iranian civil [aircraft] over territorial waters and 
high seas in Persian Gulf area are repeated several times by U.S. naval 
forces. These violations and breach of international rules and obligations 
have created chaotic and dangerous situation.. . " .2L1 

The substance of these two communications were repeated to the President by letter of 

12 August 1987.2'2 

Iran also reported in C-WPl8644 that on 13 July 1987, two Iran Air aircraft on 

Route G53 "received warnings from U.S. warship ... to divert from their designated 

international route. " 

On 14 September 1987, Iran notified the President of an "unlawful NOTAM" 

issued by the Washington NOTAM Office. Iran complained to the President that the 

'DgC-WP/8644, Addendum No. L para. 3. 

2'0~-WP18644. Attachment 3. 

21'C-WP/8644, Attachment 4. 

21'C-WP1 8644, Attachment 6. 



NOTAM was a violation of ICAO provisions and international law and requested his 

immediate action.2u 

In light of the potential for catastrophe, the President of the Council mote on 

18 November 1987 to States, 'providers of air navigation sewices within the ...mig ht 

Information Regions (FIR) and on international air routes in the Gulf aream, including 

Iran (but not the United States), inviting their attention to "Assembly Resolution A26-8, 

Appendix P concerning coordination of civil and military air traffic. "'I4 The hesident 

warned that the current situation in the Gulf and Gulf of Oman had "created difficulties 

in the coordination of civil air traffic and military air and sea activities resulting in a 

hazardous situation for aircraft operating in that area." He stated that several States and 

an international organization had issued "NOTAMs or navigation warnings or other 

communications unilaterally relating to operations in the Gulf and Gulf of Oman arean, 

which were inconsistent with ICAO Assembly Resolution A26-8, Appendix P. He 

reminded Staw of Standards in Annex 11 relating to cooperation between air traffic 

services and military authorities, and concluded by urging them to review their activities 

in the area of civil-military co-ordination. 

Attached to the letter was a copy of Assembly Resolution A26-8, Appendix P, in 

which the Assembly resolved, inter olia, that: 

213~-WP18644, Attachment 7. The NOTAM, as quoted by Iran in Attachment 7, reads: 
"...In response to the recent attack on the USS Stack and the continuing threat in the 
region O.S. naval vessels operating within the Persian Gulf Strait of Honnuz Gulf 
of Oman and the Arabian Sea no& of 20 degree north are taling additional 
defensive precautions, Aircraft operating in these amu should maintain a listening 
watch on 121.5 MHz VHF or 243.0 MHz VHF. Unidentified aircraft whose 
intentions are unclear or who ore approaching U.S. naval vessels will be contacted 
on these fbquencies and requested to identify themselves and state their intentio no... 

, . .[Aircraft] may be requestad to remain well clear of US, vessels. Failure 
to respond to q u e s t s  for identification aad inteatiom or to warnings md opcrdq 
in a threatening manner could place the ahcaft...at risk by U.S. defensive 
meamtes,, . This notice is pubtished solely to advise that mamama in seIfdefinse am 
being exercised by U.S. naval C o w  in this region. Tbe measures will be 
implemented in r manner that doer not unduly interkc with the ftaQm of 
navigation or overtlight", 



"the common use by civil and military aviation of airspace and of certain 
facilities and services shall be arranged so as to ensure the safety, 
regularity and efficiency of international civil air traffi~."~" 

An Associated Practice in the same Appendix provided that when States established 

regulations and procedures to govern the operation of their state aircraft over the high 

seas, "the State concerned should coordinate the matter with all States responsible for 

the provision of air traffic services over the high seas in the area in question." 

Also attached to the President's letter was a list of 'Items for Consideration in 

Improving Civil-Military Co-ordination in the Gulf-Gulf of Oman Area". One of these 

items was: 

"The possibility of requiring the warnings given by military control units 
to civil aircraft on frequency 121.5 MHz to be more specific as regards 
track and altitude information of the flight concerned so as to reduce 
confusion and uncertainty in the cockpit. "216 

Finally, the President included extracts from Annex I I on "Cosrdination between 

military authorities and air traffic services" and ' Co-ordination of activities potentially 

hazardous to civil aircraft" .*" 
In C-WPl8645, Iran stated that the "major parts of the debris and noticeable 

number of bodies" from the IR 655 shootdown were found in "the internal waters of 

. ..Iran as well as within ATS route AMBER 59. "21a 

In opening the Extraordinary Session of the Council (13-14 July 1988), its 

President said that the "fundamental principle that States must refrain from resorting to 

the use of weapons against civil aircraft must be respected by each State. " He further 

stated that the task of the Council was to collect all information to reach a technical 

understanding of the events which led to the tragedy. In his view, there was a need to 

'%X Attachmeat A. See also ICAO Doc. M95, A26-Rcr.: Assen&& - 2drh Scwbn. ResoIwtons 
Adopted by the Assembly and Index to Documcat&n at 63-64. 

2t6C-WP18643, App. B, Attachment B. 



"explore every element" of relevant ICAO regulations, guidance material and procedures 

which would prevent the repetition of a similar tragedy?19 

In his remarks, the Observer from Iran ref& to the 'atrocious act of use of 

force against a civilian aircraft". He stated that U.S. officials had asserted that the 

airliner had posed a threat to the Yincenw, that it had been descending towards the ship 

with increasing speed, that it had been off course and had been transmitting military or 

military and civilian signals. The Observer stated, however, that the airliner had been 

"ascending steadily towards its final cruising level within the international ATS route and 

it was sending signals in an approved civilian radar procedure". The Observer believed 

that "use of force against civil aircraft cannot be justified under any circumstances and 

is a flagrant violation of international law", a "violation of the United Nations Charter 

as well as the elementary concepts of humanity". In cases involving the shooting down 

of civil aircraft, two justifications had been advanced: mistake and self-defence. In nearly 

all those cases, members of the Council including the U.S. had rejected such 

justification, and Iran believed the U.S. was now estopped from doing so. Iran requested, 

inter a h ,  the condemnation of the United States and the "formation of an od hoc 

commission to conduct an investigation of the various legal, technical and other aspects 

of the shooting d o ~ n " . ~  

The United States' Representative informed the Council that his country was 

prepared to pay compensation on a er grufia basis, i.e. not on the basis of any legal 

liability or obligation. The U.S. had already initiated its own investigation of the 

incident, and it intended to share with ICAO as much infonnation as possible, consistent 

"with the need to safeguard information dating to sensitive military matters". He stated 

that it was essential for ICAO to institute measures to prevent similar incidents?' 

"SCAO DOC. 9541-C11106, C-Min. EXTRAORDINARY (1988)/1 and 2: C b u d  - 
Emaordtnmy Session ( M o ~ e u t ,  13 and 14 July 1988). Minutes at 3-4. 



The Representative then provided information on the general background to the 

incident. He said that the incident had taken place in the context of the war between Iran 

and Iraq, a war which continued despite UN Security Council Resolution 598 which 

called for an immediate ceasefire and withdrawal of forces to internationally recognized 

boundaries, and which Iran had ignored; innocent ships had been attacked and civil 

aircraft had to alter their courses to avoid confrontations. He reminded the Council that 

in September 1987, the U.S. had issued a NOTAM which emphasized 'the critical 

importance and method of aircraft identification". Furthermore, U.S. naval forces had 

on numerous occasions issued warnings to civil aircraft to alter their courses; not all such 

aircraft had heeded the warnings and, in particular, "some Iranian aircraft have continued 

to fly into and over hostile zones despite repeated  warning^."^ 

On the specific situation facing the Vincennes, the Representative stated that the 

ship was in international waters, outside an Iranian exclusion zone. U.S. forces were on 

"heightened alert because of the possibility of an Iranian attack" on 4 July, U.S. 

Independence Day. On 2 July, Iranian fighter "aircraft approached another U.S. miser 

and were warned away". On the morning of 3 July, a Vincennes' helicopter was fired 

upon when investigating reports that Iranian boats were following a vessel of the Federal 

Republic of Germany* The Vincennes and another U. S . vessel approached these Iranian 

boats and a fight ensued: this took place before, during and after the IR 655 shootdown. 

At the same time, Vincennes' radar showed an aircraft near the Bandar-Abbas joint 

military civilian MieId, "heading directly to the Yincennes". Iranian F-14 fighter 

aircraft were known to be based at that airfield. The Representative told the Council that 

" [dlespite repeated efforts by the Wncennes to establish contact with the aim&", it did 

not respond to the voice transmissions on the International Air Distress and Military Air 

Distnss fnquencies. Electronic Identification Friend or Foe (IFF) interrogation indicated 

both Mode II and Mode III: Mode II was associated with military a . ,  which were 

also capable of responding with Mode III. The Wncennes' Captain thus believed that he 



might soon come under attack by an Iranian military aircraft sent to assist the gunboats, 

but he nevertheless a v o w  immediate air defensive action, and: 

"sought to confm the identity of the plane which was observed to alter 
a normal climb and begin descending while heading rapidly toward him. 
Repeatedly, he asked the plane to identify itself and turn away. 
Repeatedly, each time he was met with silence, only to have the radar 
show the plane moving ever closer. Ultimately, as the risk of imminent 
danger reached an extreme point and while still under attack by lranian 
gunboats, the captain felt compelled to take action to protect his men and 
his vessel from what then appeared to be an air attack.. .. From the time 
the captain first considered the approaching aircraft to be hostile, he only 
had ... 4 minutes, to reconcile the menacing trend the Iranians had 
exhibited over the past twenty-four hours. He waited until the very last 
minute to defend his ship.. . . "" 

The Representative sought to place a certain degree of responsibility on the Iranian 

authorities by stating that they must have known, or ought to have known, that there was 

an on-going sea battle, "and they should have taken steps to prevent the plane from flying 

into an area where fighting was in progress"? 

He believed that the Organization should conduct a fact-finding investigation, and 

that it should "consider soon whether new steps can be taken which would help the 

situation relating to aviation safety in the Persian Gulf"; the Representative offered a 

number of specific "examples of areas that may have some immediate practicaf 

application". Finally, he suggested that ICAO review its documents to determine the 

status of their implementation "and the need for possible  improvement^".^ 
In the general debate which f o l l o ~ e d , ~  other Council Members expressed 

varying degrees of shock, concern, dismay and consternation over the events which had 

taken place. Nearly all explicitly supported the idea of an investigation under the aegis 

of ICAO to apwrtain the hcts and technical aspects related to the flight and destruction 



of IR 655. Many also expressed the opinion that ICAO should review the content and 

implementation of its technical provisions, especially in the area of costdination between 

civil and military authorities, to see where improvements could be made to prevent the 

recumnce of a similar tragedy; some States llso advanced the idea that ICAO should 

consider a rerouting of civil aircraft in the area to avoid potential conflict. 

Seved representatives urged the Council to restrict its discussions to the technical 

aspects of the discussion, leaving political matters to be considered by the UNSm 

Nevertheless, this did not deter representatives from voicing opinions about the conflict 

in the Persian Gulf, especially as it was thought that the tragedy was closely linked to 

the conflict.*' Indeed, following some of these interventions, the President of the 

=E.g., the Representative of Egypt stnssed that "this Organization is a technical one" (aid. at 
19). a view similu to that expressed by the Representative of Saudi Arabia (&id at 22). The 
Canadian Representative stated that the ICAO Council should focus on the technical aspects, leaving 
the Security Council to "address the issue in its broadest political context" (ibid. at 19). Likewise, 
the Representative of Japan believed that the incident was "closely related with the political conflicts 
of the Persian Gulf, but action by ICAO should be confined to the technical aspects of the incident" 
(&id. at 26). The Representative of Nigeria urged the Council to confine the deliberations to the 
purely aeronautical aspects of the problem as "[p]olitid con side ratio^^ rightly belong to the forum 
of the United Nations" (ibid at 34). See also the interventions of the Representatives of France (ibid. 
at 32-33), Senegal (ibid at 43) and Spain (ibiX at 45). 

%e Representative of Nigeria, having urged the Council to limit itself to the acroarutical 
aspects, believed that the United States should withdraw its navd vasels from the Persian Gulf or 
at least to suspend its military activities, and Iran should suspend its attack on neutxal shipment. He 
stated that: 

"the restoration of peace...md the cessation of hostilities between Iran and Inq are 
a sine qua non for the safety of international civil aviation ... in that region. Ibe 
tragedy we ace discussing today is a direct consequence of the war between Iroa and 
Iraq. " 

He appealed to the parties involved in h e  conflict to have "a responsive stance towards ICAO and 
UN Resolutions* (ibtl. at 35). Iba Representative of Corchoslowkia was of the view that the 
shooting down was 'the direct consequence ofthe eontinuow d a t i o n  of the pzcsent tension in the 
Persian Gulf ma, in wbich the. ..United S t w c  puricipates a a pest exteat by its rtiM military 
p ~ n c t  the&' (ibkL at IS). The Egyptiaa Repmmtative stated that the incident was r by-product 
of the war between Iran and Iraq, urged all concerned 'to work towards cndiig this conflicta and 
appealed for acceptance of Security Council Raolution 598 (ibid. at 18). The Bradim Representative 
urged maximum restraint on the pazt of all in the Gulf Region, in accordance with Security Council 
Resolution 598 (ax at 21). Ibe Represatathe of Saudi Arabia stated tht the war amtituW a 
continuous tbmt ta civil aviation (M at 22); the Menican Representative urged Statm involved 
to reduce their military presence in the region, UKI caUd upon peutia~ to the conflict to cease 
hostilities immediately in reordance with Raolution 598 (W at 23); the Regrerentrtiw of 



Council felt it necessary to "appeal that the.. .Council's deliberations be restricted to the 

technical aspects surrounding the destruction" of the aircraft? 

Czechoslovakia "strongly condemnedu the action of the U.S. which it described 

as a "gross violation of the fundamental principles of international law and also of the 

Chicago Con~ention".~ The Representative of Pakistan reminded the Council of 

Article 3 bis and urged its ratification and implementation."' Several other States 

similarly urged ratification of Article 3 bis. It was stated by the Representative of Mexico 

that it was "imperative to put an end to the use of weapons against civil aviation", that 

"[u]nconditional compliance with the postulates [and SARPs] in the Chicago Convention 

and its Annexes must be guaranteed", and that "recourse to violence is inconsistent with 

the standards of international conduct and with the most fundamental humanitarian 

 consideration^."^ India deplored the shooting down, its position being that the "use 

of military force against civilian targets is unjustified"." The Representative of Kenya 

considered that "civil aircraft should be immune from being attacked with weapons, in 

accordance with Article 3 bis, to which, although it is not yet in force, all States are 

morally boundu. He would support any resolution the Council might adopt, deploring the 

tragedy; this was consistent with Council action in the past? Indonesia called for the 

Indonesia spoke of the need to intensify efforts to bring m end to the war (ibid. at 25); the Soviet 
Union's Representative believed that the tragedy "was a direct consequence of the actions taken by 
the U.S.. ..aimed at intensifying their militazy presence in the. ..Persian Gulf and that it confinned 
"the k t  that the American navy should immediately withdraw" (ibid at 27). Additionally, see the 
interventions of the Representatives of Cuba (aid. at 30), Pea @id. at 32), Venezuela (M at 41), 
Argentina (aid. at 44) and China (Bid. at 46). 



" strict adherence by all States to the relevant.. .conventions and agreementsw while 

the Japanese Representative thought it "important that the present rules of the Convention 

and related documents be fully complied with by all... States.- The Soviet Union's 

Representative described the destruction of IR 655 as a "barbaric" act, and "as a serious 

international offence for which the United States.. .bears full responsibility. "m Cuba's 

position was that the destruction was a "repugnant eventn and it would welcome the 

"adoption of a resolution condemning this unacceptable act".nu The Peruvian 

Representative believed that the 25th Session (Extraordinary) of the Assembly which 

adopted Article 3 bis demonstrated "the existence of a political will on the part of 

Contracting States [to the Chicago Convention] enabling all of them to recognize that 

they must abstain from resorting to the use of weapons against civil aircraft in !lighta, 

a statement of principle reaffuming the essential purpose of ICA0.P9 

Nigeria had a clear position: it was opposed to the use of weapons against civil 

aircraft. For Nigeria, the use of force against civil aircraft could not be justified under 

any circumstances. The inherent right of selfdefence, recognized in Article 5 1 of the UN 

Charter, was confined within strict limits: "the action taken must involve 'nothing 

unreasonable or excessive' since the act justified by the necessity of selfdefence must 

be limited by that necessity and kept clearly within itaUw 

Venezuela deplored "the fact that fundamental principles of the.. . Organization, 

contained in the Chicago Convention.. .and.. .its Annexes, should be so gravely 

threatened.w24' The Panamian Representative stated that, as a matter of principle, it 



rejected the use of weapons against civil The Senegalese Representative 

"vehemently' deplored "all the circumstances leading to the sacrifice of 290 innoant 

lives" Italy also deplored the destruction of IR 655? 

Following this debate, the President made a summary, the substance of which 

obtained widespread support, but there were differences of opinion regarding the format 

it should take. The Representative of Mexico suggested to have "the text reproduced a9 

a statement of the President supported by a consensus of the Council". However, the 

Representatives of the Republic of Czechoslovakia, the USSR, Kenya and Cuba: 

"felt that to issue the text merely as a statement from the chair would be 
inconsistent with past practices in the handling of decisions of the Council 
relating to tragic incidents of a similar nature and expressed a preference 
for its distribution in the form of a resolution or, alternatively, as a 
statement of the President, approved by the consensus of the Council as 
its decision.. . . "24s 

The Representatives of Pakistan and China also preferred a form of decision which was 

consistent with past practice, although the latter could agree with the proposal by 

Mexico; Japan favoured a decision rather than a resolution.2a After a further exchange 

of views, the President noted that "regardless of the form of presentation of the text, its 

implementation would be the same" ." Thereupon, the Council on 14 July 1988 

approved by consensus as its decision, the following statement by the President: 

" 1) The Council duly considered the request by.. .Iran concerning the 
shooting down, on 3 July 1988, of Iran Air Airbus A300 on flight 
IR655; 

I.. 



4) the Council deplored the use of weapons against a civil aircraft; 

5) the Council reaffirmed the fundamental principle that States must 
refrain from resorting to the use of weapons against civil aircraft; 
it also appealed to all States which have not yet done so to ratify, 
as soon as possible, the Protocol introducing Article 3 into the 
Convention on International Civil Aviation; it also strongly urged 
al l  States to refrain fmm any action which might jeopardize the 
safety of civil aviation in the area; 

6) the Council directed the Secretary General to institute an 
immediate fact-finding investigation to determine al l  relevant facts 
and technical aspects of the chain of events relating to the flight 
and destruction of the aircraft; 

9) the Council directed the President of the Council and the Secretary 
General: 

(a) to continue their efforts with alI States concerned for the 
earliest possible establishment of suitable arrangements for 
the proper co-ordination of civil flight operations and 
military activities within the area so as to fully safeguard 
the safety of civil air navigation; 

@) to take all necessary measures, in cooperation with the 
States concerned, to improve the routing anangements in 
the area so as to facilitate safe operation of civil air traffic; 

(c) to undertake immediately all necessary studies for the 
improvement of the Standards and Recommended Practices 
to prevent the recurrence of such a tragic incident; .. . . 

The Council considered the Secretary General's report contained in an Appendix 

to C0WP/8708, on 5 and 7 December 1988. The Secretary General found that the Iranian 

Wlbti. at 47-48 and 50. On 20 July 1988, the UN Security Council expressed its "deep cegrct 
at the downing ofan I d a n  civii oircmfk by a m*ri fired horn a United Stam warship", welcomed 
the ICAO decision to institute an investigation, and u@ all patties to the Chicago Convention "to 
observe to the Wlest extent, in all circumstances, the intecnationd rules aad pRctices concerning the 
safcty of civil aviation, in particular those of the annexes to that Convention, in order to prtveat the 
recurrence of incidents of the same aature" (SlRES/616, UN S.C.0.R ,43d year, p. 17, UN Doc. 
SIINFI44 (1989)). 



airliner followed A59, remained well within its limits and had a normal climb profile. 

No electronic emissions from the aircraft, other than SSR responses, were detected by 

the U.S. vessels. U.S. wanhips were not equipped to monitor civil ATC fi'equencies for 

flight identification purposes. Four challenges were transmitted to an unidentified aircraft 

(IR 655) on 121.5 MHz, but there was no response, indicating that the members of the 

flight crew of IR 655 were either not monitoring 121.5 MHz or did not realize their 

flight as the one being challenged. The contents of the challenges varied from one 

transmission to the next, and it was "uncertain whether the flight crew would have been 

able to rapidly and reliably identify their flight as the subject of these challengesa. There 

were certain factors which led to the initial and continued assessment by the Vincennes 

that IR 655 was a hostile aircraft. There was no co-ordination between U.S. warships and 

the relevant civil ATS (air traffic services) units.a9 

wC-WP/8708, App. at 23-25. These tindings and causes w e n  summarized by the SSecnruy 
General thus: 

"3.1.6 On 3 July 1988 no "red alert" status was in effect and the ATC units a! 
Tehran and h d a r  Abbas were unaware of any activities at sea. 
.** 

The flight crew [of IR 6551 had comctIy selected SSR mode A code 
6760. SSR mode C (automatic pr#sutt altitude transmission) was 
functioning. 
AAer take-off the aircraft climbed straight ahead enroute and the climb 
profile was normal. It followed airway A59 and remained well within its 
lateral limits. ... 
The aircraft weather radar was probably not operated during the flight nor 
would normal procedures have required its operation in the prevailing 
weather conditions. The radio altimetem were probably functioning 
thtoughout the flight. 
No electronic emissions fiom the aircraft, other than SSR responses, were 
detected by United States warships. 

Apart from the capability to communicate on the emergency kquency 
121.5 MHz, United States warships wcm not equip@ to monitor civil 
ATC fiequencias for Bipht identification purpo-. 

Four challenges a d d d  to an unidentified litcnft (IR6S5) were 
transmitted by United States warships on frequency 121 J Milt (Wee 
from USS V i w a  d one fhm USS Sides). 
lhac was no rroponrs to the foutcbrrll~~~ps mde on 121.5 MHk, EWa 
by ndio or by 8 change of c o r n .  lbir indicated that the flight orow of 
IR6S either was not rnonitoting 121.5 MEk in the d y  rtsga offlight, 



or did not identify their flight as being challenged. 
3.1 .17 The aircraft was not quipped to receive communications on the military 

air distress frequency 243 MHz. 
3.1 -18 The civil ATS route structure and major airports in the Gulf area were 

displayed on AEGIS large screen displays in the Combat Information 
Centre [of the Vinccnncs] ... However, the absence of altitude information 
on the large screen displays did not allow ready assessment of flight 
profiles in three dimensions. 

3.1.19 Idomation on civil flight schedules was available in the Combat 
Infomation Centre of USS Viicennes, However, in the form presented, 
it was of extremely limited value for the determination of estimated time 
of overflight of individual aircraft. Flight plan information and flight 
progress data, including information on assigned SSR mode A codes, 
were not available to assist in flight identification. 

3.1.20 There was no co-ordination between United States warships and the civil 
ATS units responsible for the provision of air traffic services within the 
various flight information regions in the Gulf area. 

. . 
3.1.22 The contents of the challenges and warnings issued to 1'655 on 

121.5 MHz varied from one transmission to the next. It is uncertain 
whether the flight crew would have been able to rapidly and reliably 
identify their flight as the subject of these challenges and wamings .... 
Bearing and range information to the warship was of little relevance to the 
pilot. Position information in geographical c o s d i t e s  was not a 
practical method to establish identification. The SSR mode A code 
displayed by IR655 could have been immediately recognizable to the 
flight crew, but was given only in the find challenge. 

3.1.23 The initial assessment by USS Wncennes that the Rdar contact (IR655) 
may have been hostile, was based on: 
a) the fact that the flight had taken off from a joint civWmilituy 

aerodrome; 
b) the availability of intelligence information on hmim F-14 

deployment to Bandar A b b  and the expectation of hostile activity; 
C) the possibility of hoian use of air suppoa in the surf- 

engagements with United State8 warships; 
d) the association of the radar contact with an unrelated IFF mode 2 

rrsponse; md 
e) the appearance of an unidentified Rdpt contact that could not be 

dated to a scheduled time of departure of a civil flight. 
3.1.24 The continued assessmeat as a hostile military ahraf t  by USS V i  

and the failure to identify it as a civil tlight were based on the following: 
a) the bc contact had already been identifiedmd labelled as an 

F-14; 
b) the lack of response from the antact to the Chpllenges and d g s  

on fkquencies 121 .S MHz md 243 MIb; 
c) no detection of civil weather ndu aad ndk rltimctet cmiosions 

fiom the contact; 



The Secretary General proposed that: 

"In areas where military activities potentia1.I~ haardous to civil flight 
operations of aircraft take place, optimum fiinctioning of civillmilitiuy co- 
ordination should be pursued. When such military activities involve States 
not responsible fot the provision of air traffic services in the area 
concerned, CiviVmilitary w-ordination wil l  need to include such 
states. 

To this end, the Secretary General listed eight separate safety recommendations. 

In presenting the Secretary General's report, the leader of the investigation team 

highlighted several aspects. He stated that: 

"important facts came to light regarding the broader background which 
contributed significantly to the event. These concern mainly the lack of 
adequate aeronautical information from the USA for dissemination to the 
international civil aviation community in accordance with applicable ICAO 
procedures, the absence of adequate coordination by certain military units 
operating in the Gulf arta with the civil units responsible for the provision 
of the air traffic services in the airspace concerned, and the use of the 
emergency frequency 121.5 MHz to challenge flights in an operationally 
inadequate manner. 

d) reports by some personnei on USS Vincemes of chaoges in flight 
profile (descent and acceleration) which gave the appearance of 
manoeuvring into an attack profile; and 

e) the radar contact was tracked s!raight towards USS Montgomery 
and USS Vinccnnw on a course slightly divetgiag from the 
centreline of airway M9. 

3.1.25 Reports of changes in flight profile from climb to descent and acceiemtion 
were heard in the Combat loformotion Centre of USS Vmcemcs, as 
recalled by a number of crew members... 

3.1.26 USS Vicc~~nar AEGIS system contained and displayed correctly the IFF 
mode and code, and the altitude ond sped information of the contact 
(IR65). The AEGIS system recorded a flight profile consistent with a 
normal climb profile of an Airbus A300. 

3 -2 Causes 
3.2.1 The lircRA was perceived as a military rircnft with honik intentions 

and was destroyed by two surfirce-tu-air missiles." 



The Observer from Iran expressed the hope that unlike the Extraordinary Session 

held on 13 and 14 July 1988, the Council would now take decisive action. He believed 

that the shooting down "proved that the United States, contrary to its strong positions.. .in 
previous cases, in practice attaches no importance to international law and orderw. The 

Observer also sought to allocate some degree of blame to ICAO, stating that previous 

"acts of violence had been reported to ICAO for the purpose of taking effective actions 

aiming at their removal, but.. .lack of sufficient actions.. .aggravated the dangerous 

situation leading to the.. .disaster.. . . It would not have happened had the ICAO Council 

been alert and decisive enough to take prompt measures for the elimination of hazardous 

situations brought about by the United States' illegal military activities in the region.. . . " 
He saw support in the geographical co-ordinates given in the report for his assertion that 

the Vincennes, at the time of the shoot-down, was in Iranian territorial waters; at that 

moment, the Airbus was also within Iranian airspace. The Observer noted that previous 

instances of attacks against civil aircraft had been condemned by international bodies. He 

cal1ed for similar condemnation in this case, and for an "explicit recognition of the 

responsibilities of the United States.. .and . ..for . . .compensation for moral and financial 

damagesn. He concluded that any State engaged in the use of force against civil aircraft 

should not be left unaccountable for its action.= 

The Representative of the United States reminded the Council that a copy of the 

U.S. investigation report had been provided to ICAO and reproduced as Attachment E 

to C-W8708. He believed the Secretary General's report "on first review to be 

technically accurate and largely consistent with my own government's investigationa. 

However, it would be inappropriate at this stage for the Council to review the report, 

which should be referred to the ANC. The ANC would concentrate, in particular, on 
recommendations to prevent a recurrence." 



In the Council's general debate,= a small number of representatives questioned 

the objectivity of the Secretary General's report and pointed out perceived deficiencies. 

However, an overwhelming majority of representatives who spoke on the issue had a 

positive impression of the report. 

Some representatives deplored the incident and, in particular, the use of weapons 

against civil aircraft. Those of Cze~hoslovakia,~~ Cuba,* and Chinau7 wanted a 

condemnation of the 'actn. The Representative of Senegal condemned the 

"circumstancesu which gave rise to the destruction of the aircraft." The Representative 

of Panama condemned "the use of force and the use of weapons against civil 

aircraft",u9 whilst the USSR wanted a "condemnation of the facts of the use of 

forceN .2a 

A few States, including Iran, called for compensation to be paid. The 

Representative of the United States reminded the Council that the President of the U.S. 

had announced a willingness to provide compensation, on an ex groria basis.26' The 

Observer from Iran said that this meant that the U.S. was not accepting "legal 

However, the United Kingdom cautioned that it was not "the responsibility 

 ins. 12912, 125113 and 12914. 

F- in. 12912 at 16. 

*hid. at 17. 

mIbid, at 28. 

ZJ'C-Min. 125/13 at 8, 

=Ibid. at 7 .  

Id0lbid, at 18. 

VbiCt, at 5. 

=Ibid. at 13. 



of this Council to seek to apportion personal blame" and that the Council had "simply 

no status in the awarding of compen~ation".~ 

Unlike the incident involving the two U.S. aircraft shot down by Cuban military 

fighters, location of the Airbus at the moment of shootdown in relation to M a n  
sovereign airspace did not engender much discussion. Only the Representatives of 

Czechoslovakia, Cuba and the USSR spoke on this issue: they found the report flawed 

insofar as it did not make an express statement as to location in relation to Iranian 

sovereign airspace; the USSR stressed that the fact that the shoot-down occurred within 

Iran's sovereign airspace was most important." It should be noted that Appendix A 

of the report did provide co-ordinates for IR 655 at the point of missile impact. 

As to the law governing this issue, a number of opinions were expressed. The 

Czechoslovak Representative stated that at the Extraordinary Session of the Council, he 

had condemned the act 'as a ruthless and unforgivable violation of the very well known 

principles of intemational law"; he had also condemned "very strongly the use of 

weapons against.. .civil aircraft. The Representative of Cuba also thought the shoot- 

down to be "a flagrant violation of international The USSR Representative 

believed that the United States had violated both established international norms including 

those found in the Chicago Convention, and technical procedures related to fight 

safety.2m The Representative of the Federal Republic of Germany stated his 

government's "vigorous support.. .of the fundamental principle that States should not use 

weapons against civil aircraft and should refrain from any measures which might 

endanger international civil a~ ia t ion . "~~  France also wished to reiterate "in the 



strongest terms that States must refrain from any action which might jeopardize the safety 

of civil aviation, and particularly from resorting to the use of weapons"? The Chinese 

Representative stated: 

*mt is the.. .obligation of.. .States to.. .observe the rules laid down in the 
Chicago Convention and its Annexes and to take all necessary measures 
to ensure the safety of flight ... ."" 

The Representative of Japan urged States to refrain from using weapons against civil 

aircraft ,nL while that of Brazil was "repulsed against (sic) the use of weapons against 

civil aviation" .m The Representative of India felt that the "use of military force against 

civilian targets is clearly unjustified", and more particularly, that "States must refrain 

from the use of military weapons against civilian air~raft" .~  Mexico's position was 

that the use of weapons against civil aircraft was a violation of Article 3 bis, and that 

"the use of violence against civil aviation" was "inconsistent with standards of 

international conduct and with the most elementary considerations of humanity."n4 

With a view to the prevention of a recurrence of a similar tragedy, the 

representatives were unanimous in agreeing to refer the Secretary General's report to the 

ANC for study. It was expected that the ANC would, if necessary, make suggestions for 

the improvement of SARPs in the area of co-ordination between military authorities and 

civilian air traffic control units, particularly in regards to communications. 

It was the timing and form of the Council's substantive action on this issue which 

generated the most controversy. Some representatives prefened to defer such action until 

the ANC had reported to Council. The rationale most often given was that the report 

raised a number of highly technical questions which required further analysis by the ANC 



before the Council would be in a position to act. For example, the Representative of 

Nigeria supported this course of action since "a resolution of this name must ... be all- 

embracing in the sense that it should cover all the various aspects.. ., including technical 

con side ratio on^",^ while the Representative of the Federal Republic of Germany 

believed that a Council resolution should reflect all aspects of the incident, including a 

fuli technical evaluation of the findings? AIthough these two Representatives foresaw 

eventual Council action taking the f m  of a resolution, most others in this group did not 

express at this stage a clear preference for the form of the ultimate Council action. 

On the other hand, some representatives and the Observer from Iran wanted the 

Council to immediately pronounce itself on the issue at hand, leaving aside further action 

to be taken after the ANC had analysed the Secretary General's reporLrn Some of 

the group which expressed a preference for immediate Council action (kyond mere r e f e d  
of the npon to the ANC), the Representative of Senegal justified his position thus: 

"[Tlbe elements contained in the report.. .are convincing and substantial enough to 
atlow the Council to reach a decision. [Tjhis report,..allows the Council to assume 
its responsibilities, if it so desires.. .. In order for this Organization to merit the 
continued respect and confidence of its.. .member States, the Council should maintain 
vigorous consistency and continuity in its decisions relating to identical matters." 

He also pleaded that the Council action should do "justice to our Organization's reputation for 
seriousness, competence and imimpartiality" (C-Min. 13/13 at 8). The Observer h m  Iran likewise 
believed that the Secretary General's report constituted a clear and sufficient document for the 
Council's consideration and determination, and &at a decision should not be deferred by referral to 
the ANC (C-Min. IN12 at 18). The Representative of the USSR also believed that the Council had 
'all necessary and sufficient f&ts to adopt the comspondiig resolution without delay". He continued: 

"I wish.. .to remind my colleagues,. ..of the mso1utioas, not just one, of the meetings 
of the E n t n r o r d i i  Session of the Council in 1983, in March 1984 and 
consideration at the Extraordinary Assembly....mf we do not, in an extremely 
objecthe manner and on the basis of avrilrble fsco, assas the k t  of the use of 
weapons aglimt a civil aircraft, then the Soviet Government will raise the question 
of convening aa btraordinary Assembly on this frt and I shall be forced to set 
forth the motives of my State to the ...p ress so that this will mccivt widespread 
openness (giasnost)" (C-Mia. I25/13 at 18). 

The Representative of Czechoslovakia expressed himself similarly: 
'mhe Council has enough objective trtr and evidence, even much more thau it had 
in the past when it considered similar mgk incidents, to approach and add- chit 
tryic event and to take the policy action today....We do not think [that the ANq, 
a h  further deliberations, will bring to the attention ofthe Council mom objbctive 



these representatives would prefer the Council action to be in the form of a resolution. 

Other representatives in this group were non-committal as to their choice of the form of 

Council action? 

The President of the Council summarized the main elements arising out of the 

discussion, assuring representatives that acceptance of the summary would not pnclude 

detailed consideration of the matter after the ANC had reported to the CounciLm The 

content of the summary was found to be generally acceptable, but the form of its 

adoption remained under discussion.2a0 Following consultations among representatives, 

the Council adopted as its decision the summary made by the  resident.^' The 

decision, adopted on 7 December 1988, is reproduced immediately below: 

"THE COUNCIL: 

1. Recalled its decision of 14 July 1988 adopted at its Extraordinary 
Session concerning the shooting down, on 3 July 1988, of Iran 
Airbus A300 on flight IR655; 

2. Received the report of the fact-finding investigation.. . ; 

5. Urged all States to take aIl necessary action for the safety of 
navigation of civil aircraft, particularly by assuring effective co- 
ordination of civil and military activities; 

facts or information for a policy decision ..." (C-ffin. 12913 at 18). 

mE.g., India would "support any positive technical steps by the Council on the basis of the 
investigative report" (C-Min. 125/13 at 13); and Senegal would "support any action which the Council 
may deem incumbent upon it to take on this occasion* (supra, at 8). 

%e Rcprclentativt of Kenya stated that he had expected the text of the summary: 
"to be presented in the usual fomat of a summuy of k i d o n .  ..and was ourpr*rd 
to see it in the form of a draA resolution .... [Tlhe k t  that it was now fomdy 
proposed as a cesol~tion..~, he would need time fir codtation with his 
administration" (C-Min, 125114 at 5-6). 



Reaffmed again the fundamental principle of general international 
law that States must refrain from resorting to the use of weapons 
against civil aircdt;  

Appealed urgently to all States which have not yet done so to 
ratify, as soon as possible, ... Article 3 bis . ..; 
Instructed the ANC to study the safety recommendations contained 
in the report of the fact-finding investigation and to report to the 
126th Session of the Council on any measures it considers 
necessary so as to prevent the recurrence of a similar tragic event; 

Directed the Air Navigation Commission to examine, upon their 
completion, the results of the studies undertaken under paragraph 
9(c) of the Council decision of 14 July 1988;...."2n 

The President of the Council and the Secretary General reported to the Council 

in C-WPM718 on action taken further to paragraph 9 (a) and @) of the Council decision 

of 14 July 1988,283 namely, that they: 

a) continue their efforts for the establishment of suitable arrangements 
for the proper coordination of civil flight operations and military 
activities in the area; and 

b) take all necessary measures to improve routing arrangements in the 
area. 

*Iba at 7. 

mSupru, note 248 and accompanying tat. 
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They informed the Council of two informal meetings of relevant States in the area (not 

including the U.S.) and international organizations, held in October 1988.= The 

Council, in its decision of 15 December 1988: 

emohasized the importance of correct application by all States 
conamed of the provisions of Annex 11, paragraph 2.14 
concerning cwrdination between military authorities and air 
traffic Services, the provisions of A ~ e x  11, paragraph 2.1.5, 
particularly paragraphs 2.15.1.1 and 2.15.3 concerning co- 
ordination of activities potentially hazardous to civil aircraft, and 
the provisions of Annex 15, paragraph 3.1, particularly 3.1.1.1 
regarding promulgation of information; 

d) directed the President and the Secretary General to secure the 
agrement of the States concerned with regard to the correct 
application of the provisions mentioned in c) above in relation to 
potentially hazardous activities in the Gulf area; and 

e) all States concerned to co-operate fully in completing the 
necessary arrangements concerning routing and civiVmilitary co- 
ordination in the area so as to ensure the safety of civil 
aviation. " 285 

=For the discussions and outcome of these meetings, see C-WP/8718 paras. 2.2.1-2.3.7- The 
first meeting, imr  aliu, "recalled ICAO provisioas governing civiYmilitary cosrdinrrtion and noted 
that, in so far as the States represented at the meeting were concerned, cumnt practices with their 
own military units complied with, and in some cases exceeded, the requirements specified by ICAO. " 
With regard to the military activities of other States in the airspace over the high seas of the Gulf 
area, the meeting "felt it necessary that such other States ... be associated with the ptocess of 
establishing the suitable arrangements for the co-ordiition of civil flight operations and military 
activities". It also "emphasized the sole authority of the States responsible for the provision of air 
traffic services over the high seas in accordance with relevant ICAO provisioos and with the air 
navigation plan of ICAO", including the responsibility to promulgate "information regarding activitia 
potentially hazardous to civil aircraft operations". The States repccscnted at the meeting " a ~ e d  that 
such information received through appropriate channels would be disseminated to all concetllbd in 
accordance with the pcoceduns laid down by ICAO." 

The second meeting examined another NOTAM issued by the U.S. in 1988, namely KMWZ 
056i88, and expressed its belieithat the NOTAM contravened ICAO SARPs, it being pointed out that 
'the promulgation of aeronautical information was the tesponsibii of the appmpciate ATS authority 
of the States which ptovide setvices in the FIRs c o n a d ,  including the airspace extend'iog over the 
high seas''; the meeting requested the leuncl to take appcopria!e meamm to secure the withdrawal 
of the NOTAM, 



It will be r d e d  that the Council on 14 July 1988 had also requested the 

President of the Council and the Secretary General to undertake the necessary studies for 

the improvement of SARPs so as to prevent the ncunence of an incident such as the 
IR 655 s h ~ o t d o w n ; ~  in its decision of 7 December 1988, the Council had directed 

the ANC to examine the result of these studies? Also on 7 December 1988, the 

Council had instructed the ANC to study the safety recommendations contained in the 

Secretary General' s report of the fact-fmding investigation ." 
The Commission reported on these matters in C-WP/8803. It examined the 

SARPs pertinent to military activities potentially hazardous to civil aircraft and concluded 

that: 

"the current ICAO provisions are adequate in relation to military activities 
which are potentially hazardous to civil aircraft and, if properly 
implemented and applied by all concerned, are capable of providing the 
necessary safety protection for civil 

Apan from suggesting the upgrading of one Recommended Practice to a Standard, the 

Commission saw no need to amend the SARPs, although it identified a number of 

elements which it felt merited consideration in the context of guidance materiaLm 

In relation to the safety recommendations in the Secretary General's report of the 
investigation, the ANC considered that their intent "can usefully be amplified and 

reflected in guidance material."291 

When the Council considered C-WP/8803 on 13, 15 and 17 March 1989, the 
Iranian Observer expressed the hope that the Council would now adopt a "final, wise and 

reputable decision". He stated that the international community expected "that acts of 

- 
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violence, irrespective of who or which country the perpetrator might be, will not be Left 

unaccounted". He called for "condemnation of the shooting downw; an "explicit 

recognition of a crime of international character relating to the breach of international 

law and of the legal duties of a Contracting State to ICAOw and a recognition of the 

responsibilities of the United States, "including effecting compensation for moral and 

financial damages. "" 

The Representative of the United States expressed the "profound regret" of his 

Govemment "for the accidental shooting". He stated that his Govemment had been 

guided by several fundamental approaches: to investigate fully the facts, to publish the 

results of that investigation, and to take steps to prevent similar incidents in the future. 

In relation to the latter, his government had "pursued vigorously the objective of 

improved militarylcivilian co-ordination" .lp3 

Most representatives stressed the necessity for Council action to focus on the need 

to prevent recurrence of a similar tragedy. A large majority believed that the time had 

come for the Council to adopt a final decision in the form of a resolution.* 

mC-Min. 126118 at 5-7. Iran had made a similar request when the Council fint considered the 
Secretary-General report (supra, note 252 and accompanying tut). 

acE.g., the Representative of Czechoslovakia stated that it was time for the Council to take a 
"policy decision in the same way and manner the Council had adopted similar decisions several tima 
already in the past*; a resolution should be adopted condemning the act of deatmction of IR 65s (ibid, 
at 11-12). Cuba wanted a condemnation of the use of weapons against civil aircraft, and h pacticular, 
the destruction of IR 655 (ibid. at 17). The USSR called for a resolution which would note that IR 
655 had been shot down by the U.S. navy, and would 'condemn the use ofwcrpom by armed f o m  
against a civil aircraft" (ibid. at 21-24). For the Federal Republic of Oammy, h e  resolution should 
address the ratification of Article 3 bis and impImentation o f  civivmiliw c o s d i d o n  (ad, at 24). 
The esldstmi Representative believed that the resolution should a- the "abho~f~u~t  of the use of 
force" and 'the requirement for due compensa!ioaa (ibid at 25). Coardr would support r molution 
"that would urge Statsr to take dl neauuy action for the d b t y  of navigation, puticrrluiy by issuiag 
effective cosrdbtion (sk) of civil and militay rcivitia and the pmpl  identification of civil 
a i d a  (%id at 31). 



The Representative of the Federal Republic of supported by some 

other States, proposed the establishment of a drafting group to prepare a suitable text. 

On the other hand, the Representative of the United Kingdom suggested that the 

President hold informal discussions with Council members with a view to drafting a text 

"which would meet consensus appr~va l " .~  This last proposal was accepted by the 

Council. "297 

When the Council considered this matter at its next meeting on 15 March 1989, 

the President reported that: 

"he had made a slow rate of progress in his consultations regarding the 
possible formulation of a resolution ... which could be accepted by 
consensus .,. The various elements he had gathered so far from 
the. ..discussions he had would not permit the formulation of a resolution 
to meet that mandate. However, he would pursue his consultations.. .If it 
were not possible for him ...[ to present an acceptable text], any 
Representative could propose a resolution. '598 

The Observer from Iran, obviously disappointed, stated that: 

"the mandate of the Chicago Convention bestowed upon the ICAO 
Council made it imperative that this body adopt a serious position vis-a-vis 
serious events. The records of the proceedings.. .regrettably showed that 
it had not taken a serious stand commensurate with the grave act of the 
shooting down.. .mhe aviation world expected it to uphold the objectives 
of the Chicago Convention.. .mhe only way the Council could fulfil its 
duties was by condemning the act by the United States of shooting down 
a passenger aircraft.. . . "= 



At the next meeting of the Council on 17 March 1989, the President was stilt 

unable to present a consensus text. Nine S t . #  presented a draft resolution. The 

Observer From Iran was dissatisfied with the draft resolution, stating that if adopted in 

its present form, the resolution "would neither fulfil the aims and objectives of the 

Organization, nor satisfy.. .the expectations and demands of the Government of.. .Iran and 

the bereaved families.. . . "joL The Representatives of USSR and Czechoslovakia 

proposed that the sixth clause of the draft be amended to read: 

"CONDEMNS the use of armed force against civil aviation, including the 
act which resulted in the tragic destruction of an Itan Air airliner and the 
loss of 290 lives, while noting the accidental sequence of events and 
errors in the identification of the aircraft. " ~ 2  

The United Kingdom Representative, who had introduced the draft resolution on 

behalf of the co-sponsors, stated the wording of the sixth clause "represented the 

fundamental differences of opinion among Council Representatives which had therefore 

prevented the President from presenting a consensus text". He stated further that since: 

"mistakes had been acknowledged, responsibility had been accepted and 
action had been taken to ensure that such a tragic event did not recur, the 
co-sponsors ... wondered whether it would be a reasonable technical 
judgement to express condemnation of an accident. Recognizing that 
ICAO was a technical body, and, as such, should not make political 
judgements - such judgements being rightly the responsibility of the 
United Nations - the co-sponsors believed that in its technical judgement 
of this incident, ICAO should take into account a l l  the circumstances 
surrounding it. They did not think that condemnation was appropriate to 
these particular circumstances.. . 

'ODC-WP18821 and Addendum, red together with C-Min. 126120 a! 3. These States were: 
Clod., Fnace, the Federal Republic of Germany, Italy, Japn, Spain, Switzerland, the Unitai 
Kingdom and Austda. 



The United States' Representative expressed his Government's strong opposition to the 

proposed amendment? 

After further unsuccessful consultations, the proposed amendment was put to a 

vote and rejected. The co-sponsors of the resolution then made some changes to the Nth 

and sixth clauses; the change to the fifth clause was generally acceptable, but the USSR, 

Czechoslovakia, Cuba and China recorded reservations regarding the suggested 

amendment to the sixth clause. As amended, the draft resolution in C-WPl8821 was 

approved on 17 March 1989 with the recorded positions of these States.= 

The text reads as follows: 

"THE COUNCIL* .. 
Havine considered the report of  the fact-finding investigation instituted by 
the Secretary General ... and the subsequent study by the Air Navigation 
Commission of the safety recommendations presented in that report; 

mHe was of the opinion that: 
"... a far greater risk to ICAO credibility would be for it to demonstrate its inability, 
or perhaps wotse, its unwillingness to accept that one incident might diffet from 
another .... For ICAO to say that all uses of force against civil aircraft in flight 
deserved equal condemnation, without due regard to the particular facts and 
circumstances surrounding individual cases would,. . . accord less significance to the 
word 'condemnation' ." 

He stated that representatives had recognized that the downing had been accidental, resulting from 
a mistake in identifying IR 655; no representative had argued "with the fact" that the Captain of the 
Vincenncr "had been acting in self-defense against what he had perceived to be a military attack". The 
facts of  this incident were "fat different fmm any other incident that had been presented previously 
to the Council"; his country "bad created a new precedent in the d e p  to which it had co-opcrated 
with the Otganiration"; and his Government had offered a-grcrtia compensation. He believed that "it 
would be unconscionable for the ICAO Council to impose its greatest censure 'condemnation' " (%id, 
at 67). 

The Representative of Kenya had a different viewpoint: he noted that the Council "when 
considering a similac incident in the past had 'condemnad' that act". To be "consirteat with thmt 
decision and so as to act in socotdance with its mandote md not to be iaauend by political 
considerations, the Council should take a similar decision. .." If the Council firired to do so, "the 
Organization stood to Iose its credibility" (M at 8). The ReptcgcatPsive of China also believed that 
ICAO should represent the interests of ail member States, and not those of jwt particular States; the 
Ocgtption should have a consistent policy in dealing with ma!tas such as that being consided 
(ibid. at 9). 



Recalling that the ZSth Session (Extraordinary) of the Assembly in 1984 
unanimously recognized the duty of States to refrain horn the use of 
weapons against civil aircraft in flight; 

ffirming its policy to condemn the use of weapons against civil aircraft 
in flight without prejudice to the provisions of the Charter of the United 
Nations; 

Dee~lv  deplores the tragic incident which occumd as a consequence of 
events and errors in identification of the aircraft which resulted in the 
accidental destruction of an Iran Air airliner and the loss of 290 lives; 

Notes the report of the fact-finding investigation instituted by the Secretary 
General and endorses the conclusions of the Air Navigation Commission 
on the safety recommendations contained therein; 

States to take all necessary measures to safeguard the safety of air 
navigation, particularly by assuring effective co-ordination of civil and 
military activities and the proper identification of civil 

Thus ended the Council's consideration of the shooting down of XR 655. 

a) ma1 Basis for hvestigatioas 

ICAO has not shown any reluctance in carrying out investigations with the usual 

stated objective of determining the facts and technical aspects relating to the flight and 

destruction of the aircraft which has been shot down. In each case, the Council acted in 

response to a q u e s t  from an ICAO Member State or States. The Council has never 



undertaken an investigation on its own initiative, although arguably it has the legal 

authority to do soem 

The legal basis for the Council to cany out (through the Secretary General) such 

an investigation has not generated much discussion except in the very first case, namely, 

the Libyan Arab Airlines Boeing 727 in 1973, when it was decided by the Council that 

Article 54(b) of the Convention provided a sufficient legal basis;- in the Korean 

Airlines 1983 incident, the Council seemed to have relied on Article 5S(e) of the 

Convention. In subsequent investigations, the basis for Council action was hardly raised, 

although it seems to have been assumed that Article SS(e) was the governing provision. 

b) Non-Endorsement by Council of Reports 

One unusual aspect of the investigations carried out so far is the fact that the 

Council has not expressly endorsed or approved any of the reports presented by the 

Secretary General, and in some cases, has declined to do so. 

In accordance with Article 52 of the Chicago Convention, decisions of the 

Council require approval of a majority of members. In none of the incidents investigated 

by the Secretary General did the Council in the accompanying resolutions or decisions 

explicitly endorse the Secretary General's report; in no case does the discussion meal 

that a majority of membus was so inclined? 

mIn accordance Article 5S(c) ofthe Chicago Convention, the Council may conduct rrrarch into 
all aspects of air transport and air navigation which arc of international importance; under psnLnph 
(d), it is entitled to study any matters affecting the oqmhtion and operation of internatiood it 
transport* 

?Supra, notes 4546 and accompanying tao. 

T C A O  Doc. 732117: Ihe IOLO PubIkatio~~~ Regulotiotu in Asticlea II and III define ICAO 
publications as inciudii documents embodying nrolutions, dseions and mmmmeaQtions formally 
adopted by the Assembly or the Council, working papers and Councii mi nut^; Article VI@) ltltP 
that if "the text constitutes an official opinion or rt of the Oqauizdon, i.c. one that has d v s d  
the h a l  approval of the body ultimately tcspo~~~ible under the Convention, this will be indicated.* 
See G.N. Tompltiar, Jr. & A.J. Harakas, 'ICAO and Accident Investigation - I#sons to be Lclwd 
h m  the Korean Air LiDa 07 hvestigationn (199)) XIXI1 A.A.S.L. 37s at 386387. 



When considering the report of the fint two investigations, (Libyan Airlines 1973 

and Korean Air Lines 1983 investigation), the Council did not address the question 

whether it should or should not approve the reports, and the corresponding resolutions 

are silent on this matter. For these two reports, one can argue either way: that the actions 

of the Council constituted their implicit acceptance, or that the lack of an urplicit 

acceptance means that the Council did not so approve them, although the latter position 

seems formally the more correct one, since there is no indication that these reports 

received the final approval of the body ultimately responsible under the Chicago 

Convention, i.e. the C~uncil .~ '~ 

A clear trend subsequently emerged. In the Council Resolution of 17 March 1989 

concerning IR 655, the Council merely noted "the report of the fact-finding investigation 

instituted by the Secretary Generalw. It, however, explicitly endorsed the conclusions of 

the ANC on the safety recommendations contained thereid'' 

During consideration of the report on the second (1993) investigation into the 

KAL 007 incident, some States w e n  of the opinion that the Council should not seek to 

endorse the conclusions and recommendations in the report, in order to avoid difficulties 

such a decision could create."' The Resolution adopted on 14 June 1993 did not 

express the Council's endorsement of the report.)l3 

Again, in the U.S. civil aircraft incident, the Council in its 27 June 1996 

Resolution elected to note the report, and resolved "to transmit the Secretary General's 

3101t is (rue that in the Libyan airliner incident, one could argue that it was the Secretary General, 
and not the Council, who was requested to carry out the investigation, and that there was therefom 
no need for the Council to approve the qob. However, nothing in the Chiago Convention 
authorizes the Secretary General to ay out such invm*gationr and to issue rrpocts of this nature 
in his own name, but rather on behalf of the Council, or the Assembly. Further, the d W v e  from 
the Assembly was for the Council to iortruct the Scactuy G e d  to do any out the investigation 
and to ceport to the Council; it Iccms obvious that the Assembly intended ultimate msponsibiity to 
lie with the Council. 

"'Supra, note 306 and accompanying text. 

m2Supra, note 145 and accompanying text. 

'*Bid. note 147 and rcompanyirig text. 



report to the United Nations Security C~uncil"?'~ Interestingly, the UN Security 

Council in its Resolution of 26 July 1996 referred on one occasion to the report as "the 

ICAO report" and more courageously than the ICAO Council, endorsed the conclusions 

of the report.31s 

The non-approval by the Council of the reports of the Secretary General has led 

two commentators to state, in specific reference to the 1983 KAL 007 investigation 

report, that "it does not constitute an official report of I C A O " ~ ~  and that "it is 

misleading to even characterize the Report of the Secretary General as the 1983 ICAO 

Report" 

It is therefore at least arguable that in the Libyan Arab Airlines incident, the 

Council, insofar as it is deemed not to have approved the report, failed to fulfil its duty 

under Article 54@) of the Chicago Convention to "[clarry out the directions of the 

Assembly"; the same may be said for the its Article 55(e) function in respect of the 1983 

KAL 007 investigation. The situation is clearer for the other investigations: by 

consciously not adopting the Secretary General's reports, those reports never became 

Council's reports, and it cannot be said that pursuant to Article 55(e), it was the Council 

which investigated the incidents and issued the reports. 

While the Council was free to delegate the carrying out of these investigations to 

the Secretary General (and in the Libyan airliner incident was directed to so delegate), 

the ultimate responsibility under the Chicago Convention for these reports lay with the 

Council. It is interesting and telling that the Council refers to these reports as the 

Secretary General's reports, and never as the Council's reports, when the task of 

investigation falls squarely on the Council in accordance with the Chicago Convention; 

that Convention does not per se provide a legal basis for the Secretary General's reports 

'HSupru, note 188 and accompanying text. 

"'~upr~, note 189. 

n~ompkins & Hadcas, supra, note 309 at 387. 



into these investigations. In this sense therefore, one can argue that perhaps the 1973 and 

1983 reports, and certainly the subsequent reports, does not have a proper legal basis and 

are not official ICAO reports. 

c) Failure to Take the Initiative 

One striking thing, with hindsight, is the number of opportunities presented to, 

and not taken by, the Organization (or rather its member States) to adopt legal and 

technical measures to prevent such tragedies. 

As detailed in Chapter II above, the phenomenon of the use of force against civil 

aircraft was well known before 1955. In 1956, following the El A1 Constellation incident, 

the Assembly refused to include this subject in the Work Programme of ICAO's Legal 

Committee.316 The Secretary General subsequently advised the Council that there was 

scope and need for developing international rules on the subject, but in March 1958, the 

Council inexplicably decided that the legal aspects of this subject did not deserve referral 

to the Legal C~rnrnittee.~~~ 

Again, following the Libyan Arab Airlines incident in 1973, the 20th Session 

(Extraordinary) of the ICAO Assembly (Rome, 28 August - 21 September 1973), rejected 

a proposed amendment to the Chicago Convention by which Contracting States would 

undertake "not to interfere by force or t h a t  of force with an aircraft of another 

Stateu 

Only a decade later, after the KAL 007 incident, the legal aspects of this subject 

became of highest priority for the Organization, and it continues to be so. 

"'Supra, note 8 and accompanying text. 

'19Supra, nota 13-15 and accompanying texts. 

3 m S ~ p ~ ,  notes 62-63 and rcompnnying texts. 
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On the technical side, in 1956 the Secretary General advised the Council that 

there appeared to be a need for the development and acceptance of codes of signals in 

the area of interception, and he foresaw the possibility of the development of new SAWS 

or a new convention on the subject. While the ANC considered that most, if not all, 
national procedures for signalling were out of date or would shortly become so, and that 

standard signals were desirable, it nevertheless conduded that practical difficulties existed 

in devising acceptable procedures; for the time being, it seemed unlikely that any simple 

and reliable system for signalling for world-wide use in the case where an aircraft 

entered or was about to enter restricted airspace, could be devised; that since any system 

so far suggested might cause confusion and even danger, no attempt should be made, at 

that time, to introduce standard (worldwide) procedures, although it recognized that the 

introduction of signals on a national basis was preferable to resorting to extreme 

maisures. The ANC twice re-confumed these conclusions.321 Yet, a few years later, 

the Council was able to recommend to all member States of ICAO specific procedures 

and visual signals to be used in connection with inter~eption:~ and in February 1975 

included for the first time, provisions on interception in Annex 2. 

To give ICAO credit, after each of the incidents mentioned above, it exmined 

the technical implications and sought to make improvements where it thought necessary. 

Also, after being warned, prior to the IR 655 incident, of the hazards to civil aviation 

in the Penian Gulf, ICAO took numerous steps in an effort to avert the danger, keeping 

in mind the limitation that it has no authority over military activities. Likewise, prior to 

the adoption of Article 3 bis, it also subsequent to each incident re-considaed the 

adequacy of its existing legal Framework. That action was delayed was not due to 
organizational or procedural shortcomings of the Organization, but rather to a lack of 

appreciation of the problem (or perhaps of requisite expertise) among ICAO member 

States and the ANC, 

ntSupra, notes 9-12 and 16 and accompanying texts. 

'*Supm, note 17 and accompanying textt 
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d) Mnebinery for Ascertainment of Facts 

It has been suggested that ICAO should set up some form of institutionalized 

machinery to investigate the facts relating to aerial intrusions and the use of force against 

civil aircraft. 

Following the El A1 Constellation incident in 1955 and the refenal to ICAO of 

UN General Assembly Resolution 927,j9 the ICAO Council considered C-WPl2609 

which posed the question: 

"whether it would be practicable to provide machinery for the establishment of 
a forum (composed of persons having the nationality of the territorial States, the 
State of the aircraft's registry and a disinterested third State) for ascertaining the 
facts pertaining to the aerial intrusion and related matters and for recommending 
any compensatory or remedial measures. "fu 

During the Extraordinary Session of the Council held in September 1983 

following the KAL 007 shootdown, the Representative of Japan called for the 

establishment of= 

"new rules that in case of an incident involving military aircraft and civil 
aircraft, the ICAO shall send a fact-fmding mission and that the State in 
which the incident occurs shall accept ICAO's investigation team and 
participation therein of observers from the States concerned. "= 

Earlier, during the 1973 Assembly's consideration of the El A1 incident, the Delegation 

of Canada stated that: 

"it was precisely because of incidents like this one that Canada had been 
advocating for some time the establishment of independent fact-finding 
machinery under ICAO auspices to investigate and determine fault rapidly 
in incidents in which Stares amtriButed to threats to the safety of dvilaviatiamW 

'%ipro, note 2 and accompanying text. 

'Z1~~pra, note 14 and accompanying tat. 

N I C ~ O  Doc. 9416, supra, Ch. 11, note 12 at IS. 

"ICAO DOC. #)61, SyPnr, ch. n, ~ o t S  13 1 58. -0 1971 d 1913,8 l l ~ m b a  0fPfOm 

were made at various ICAO meetings for the creation of fhct-hdhg bodies or b m m * r i o ~  of 
Expctts in c o d o n  with the bm&r question of acts of unIawfbl interfetenoe with civil rircnlt. 
E.g., in 1971, Canada .ad the Uaited States made to m ICAO L q d  Sub-conmi- a j o b  pram 



History has shown that in w e s  of aerial intxusion leading to a shootdown, it is 

rare for the facts to be agreed upon between the principal protagonists. In particular, 

questions often arise as to whether there had in fact been a violation of territorial airspace 

and the degree, if any, to which the intruder had been warned before being shot. Further, 

many cases occur in areas or situations of international political tension, and the principal 

parties are not likely to agree on the facts. In some cases also, there had also been 

for the establishment of a "Commission" to determine breaches of certain aviation security 
conventional provisions (LC/SC CR WW2; and LC/SC CR - Report paras. 6,8-39 and Apps. D and 
E). S e  also a pmposed modification of the Canada-US text (LC/SC CR (1972) - Report, App. L); 
and discussion therean in another Sub-committee (LC/SC CR (1972)-Report, paras. 29-52.2); ICAO 
Doc. 9050-LC1 169-2 Legal Committee, 20th Session [Spechl' (1973) VoL II, Documents, Annex 4 
and ICAO CAS Doc. No. 4 @ropasal by Denmark, Finland, Norway, and Sweden to the 20th Session 
of the Legal Committee and a 1973 International Conference on Air Law); A20-WP/4 (proposal by 
France, Switzerland and the United Kingdom to the 20th Session (Extraordinary) of the Assembly, 
1973); AZO-WS (proposal by the Kingdom of the Netherlands); A-20MCP/6 and ICAO CAS Doc. 
No. 8 (proposal by the United States); A2GWP18 and ICAO CAS Doc. No. 12 (proposal by 
Belgium), ICAO CAS Doc. No. 6 (proposal of Sweden); ICAO CAS Doc. No. 9 (proposal by 
Denmark); ICAO CAS Doc. No. 10 (proposal of Norway); ICAO CAS Doc. No. 20 (proposal of 
Austria); and CAS-SRCIIO paras. 1-5 for a summary of decisions related to the various proposals 
presented to the 1973 International Conference on Air Law. None of these proposals gained 
acceptance. For a discussion of the proposals and the work of the various ICAO meetings which 
considered them, sa G.F. Fitzgerald, "Concerted Action Against States Found in DefPult of theu 
International Obligations in Respect of Unlawful Interfctence with International Civil Aviation" (1972) 
10 C.Y.I.L. 261; G.F. Fitzgerald, "Recent Proposals for Concerted Action Against States in Respect 
oPUnlawfir1 Interference with International Civil Aviation" (1974) 40 J.A.L*C* 161; and S.J. Gertlet, 
"Amendments to the Chicago Convention: Lessons fiom Proposals that Failed" (1974) 40 J.A.L.C. 
225 at 250-255. 

At a Sub-Committee on the preparation of a draA Instrument on the Intenxptioa of Civil 
Aircraft (2 September - 5 October 1984), Argentina pmposed the elaboration of an internatiod 
convention under which the Council might be asked by interested States to undertake an investigation 
into occurrence of interception. If an investigation was camCed out by States (as opposed to the 
Council), the Council would have the right to approve or disapprove the report and conclurio~. I .  
any case, the Council would have the power to make recommendations on specified unctions and 
"may b l a r e  whether the State rrsponsible must pay the ~mspond' ig  indemnify* where there has 
been damage to persons or property RCI SC-ICA-WPIII, Attachment). 

In the broader context of the settlemeat of disputes, the UN Geued Assembly oa 
18 December 1967 adopted a molution in which it re-a-tkned the importance of importr*al frt- 
tinding for the settlement and prevention of disputes aad, her  olh, invited "Member States to take 
into consideration, in choosing means for the peacefirl d e m e n t  of disputes, the possibility of 
entrusting the ucsadnment of hcts, where it lp~aur appmpsiate, to cornpaeat internrtioaal 
organizations md bodi a...." (euurion of me&& of f~-fintii& GA Rer. 2329, UN G.A.O.R., 
22ud Sar., Supp. No. 16, p. 84, UN Doc. A16716 (1968)). For ahistoad o v d e w  o f - - m ,  
see W.I. Sbon, Fat-Finding in the Maintenunce of Tntmrat io~t  P a c e  (New Yo* 1910). 



allegations of antecedent violations of the airspace of the subjacent State. Thus, the 

establishment of machinery for impartial fact-finding at fint glance appears desirable in 

this context. 

The question is whether such an institutionalized machinery, whether established 

under ICAO auspices or not, would add much value to the existing system. As pointed 

out above, ICAO has not hesitated to set up an independent fact-finding investigation 

whenever a State has requested such an investigation. The possibility exists today for 

member States, in the words of Article 54(n) of the Chicago Convention, to refer any 

matter to the Council. Member States do not have to await a catastrophic incident to 

request the assistance of the Council in the form of a fact-finding investigation: for 

example, it would have been possible for Cuba to have asked before shooting down the 

two aircraft, for an investigation into the prior violations of its airspace, and indeed, in 

its Resolution of 27 June 1996, the Council requested that all contracting States report 

to it at any time any infraction of the Chicago Convention ruledn It is submitted that 

until the Council exhibits an unwillingness to cany out this function, there is no need to 

set up another machinery within, or outside of, ICAO. 

While there has been criticism, albeit muted, concerning the lack of enthusiasm 

by the Council in the performance of its dispute settlement functions under Article 84 of 

the Chicago C~nvention,~~' the same has so far in general not been true of its 

m~upra, note 188 and accompanying text. 

"'Article 84 reads in pact: 
If aay disagreement between two or more contRcting Stater dating to the 
interpretation or application of thio Convention and its Annexes caanot be settled by 
negotiation, it sbd,  on the application of any State ~)naraGd the d i i p m e n t ,  
be decided by the Councl ....' 

See T. Buergenthal, hw#iizking in the I n t m n u t  Civil Aviclrion Organitation (Syracuse, New 
Y o k  Syracuse University Press, 1969) at 123-124; M. Mil&, 'Dispute Scnlemctlt in the Fnunewodc 
of the Intccnatioarl Civil Aviation Organization (ICAO)' (1980) I S c M h  sum Luft-und 
Weltraummht 87 at 90-91; and E. Sochot, Ilk P d W  of IntdllOJAvicrrZon (&x~pshire, Unitad 
Kingdom: MacmiUan, 1991) at 110. 



investigative role in the use of force against civil aerial  intruder^;^ the actions of the 

Council once a report has been issued is a separate matter. 

There is one area of fact-finding which might prove of benefit. In 1995, the 

Council established a Safety Oversight Programme whereby IC A 0  teams carry out safety 

oversight assessments relating to Annex 1 (personnel licensing) Annex 6 (operation of 

airctaft) and Annex 8 (airworthiness) to identify national deficiencies and to suggest 

corrective action. While the current programme is based on requests from States (Lee it 

is voluntary in nature), there are proposals before the Assembly to make it mandatory, 

i.e. an audit to be undertaken upon the initiative of ICAO. Consideration is also being 

given to an expansion of this programme to other safety-related technical fields and to 

aviation security. So far, it has not been suggested to have also an audit of State 

regulatory provisions and practices relating to the interception provisions in Annex 2 and 

other ICAO documents aimed at reducing the incident of use of force against civil aerial 

intruders or civil aircraft generally. It is submitted that such an audit by ICAO of State 

regulations and practices would be a useful component in the combat against the use of 

force targeted at civil aerial intruders. 

e) Political Aspects of the Consideration by ICAO of the Aerial Incidents 

In their consideration of the use of force against civil aircraft, it is very often 

stated by delegates to the Assembly or representatives on the Council that ICAO should 

concentrate on the aeronautical or technical issues associated herewith and should leave 

political matters to be dealt with by the UN. Implicit in this approach is that the 

aeronautical or technical issues could be easily divorced from underlying political 

considerations. While the intent behind this philosophy is laudable, it is obvious that this 

distinction between aeronautical and technical matters on the one hand, and political 

q u t  see Tompkins & Hnrslmr, supra, note 309. 



issues on the other, cannot be maintained in practice, and the debates and decisions of 

the various ICAO bodies bear convincing testimony to this fact? 

In a penetrating analysis of the politics which has shaped the evolution of ICAO 

and is reflected in its decisions, Eugene Sochor, an ex-staff member of ICAO, has 

expressed the opinion that: 

"While ICAO's founding fathers did not conceive of commercial aviation 
as an area of international life much subject to the vagaries of international 
politics and regional conflicts, political issues have in fact encroached on 
its activities from the very first day the Organization became a full-fledged 
member of the United Nations system. If ICAO was spared much of the 
acrimony that reverberated through the works and debates of the General 
Assembly and the Security Council, several confrontations and other 
incidents have nevertheless forced its governing body to deal with issues 
which often lay beyond the technical mandate and competence of the 
Organization. n33L 

Sochor offers persuasive arguments that many aspects of ICAO's works are dominated, 

or at least influenced, by political factors, and concludes that debates in the Council on 

aircraft shootdowns "and related issues show that the majority of States consider civil 

"Sochor, supra, note 328 at 3940 state that: 
"In analyzing the UN system, one must keep in mind that subsystems arc inter- 
related and that their interaction with politid issues cannot be overlooked, even if 
the political activities of the United Nations ace not exmined. This is important, 
according to Mahdi Elmandjca, because one often encounters the simplified theory 
which establishes clear-cut divisions between political and other activities. 

Lean Gordenber states that the myth of the wn-political activities of certain 
agencies derives in past from a n m w  definition of politics. If we conhe politics 
in the international rrrlm to conflicts and the use of military force, then everything 
else can k seen as non-political. .. . But, as Gordenber points out, i f  a slightly mom 
sophisticated definition of politics is applied to these organizatiom ro as to include 
the competing claims and demmds of statcs within a system, then even the norrow 
technical agencies fall under this political mbric.' 

"llbid, Introduction at xv. He states firrthcr that: 
"Conflicts and co-opemtion am two sidsr of the same coin and must be studied 
together, the more so in an agency where conflicts between mta apptrr to be 
technical in uature but are in k t  part of broader political issues. h y  illusion that 
ICAO could deal with thae technical problem on thdr own mcdt was quickly 
dispelled when accidental shootdowm of civil aimaft and a growing number of 
brutal hijackings and aiminrl attacks against civil aviation came to dominate the 
agenda of the ICAO Council and its subordinate bodies" (srrpm, at xfii.. 



aviation as part of international politics with technical questions being inseparable from 

the political context. 

Each of the shootdowns of civil aircraft investigated by ICAO occuned in the 

context of wider politid problems: the Libyan airlines incident at a time of conflict in 

the Middle East; the KAL 007 shootdown during the Cold War; the IR 655 incident 

during the Iran-Iraq war and political tensions between Iran and the United States; and 

the 1996 U.S. civil aircraft incident involved two countries which have been suspicious 

of each other for decades. When ICAO considered these shootdowns and despite a 

sometimes conscious attempt to limit the discussion to technical issues, inevitably the 

discussions referred to, and wen coloured by, underlying political factors as evidenced 

by the interventions quoted earlier in this Chapter. One only has to examine the minutes 

of the 19th Session of the Assembly and the Council meeting which consider& the 

investigation report concerning the shootdown of the Libyan airliner in 1973, the debates 

in the Council and in the Assembly on KAL 007, and the Council's discussions on the 

1988 and 1996 incidents to conclude that States took the opportunity to express views on 

matters broader than the purely technical issues at hand. Even decisions on technical 

matters were influenced by political issues. It could not be othemise: technical and 

political issues are not always or easily separable.333 

Delegates at Assemblies and representatives on the Council do not act in personal 

capacity but as representatives of States, reflecting the views, positions and competing 

interests of those States. This is so even in the one situation in which Council 

representatives are supposed to act in an individual or "judicial" capacity, namely, during 

33'B. Gidwitz, The Polirics tflnternatw1~1I Air Transrpon (Lexington, Massachusetts: kington 
Books, 1980) at 229 claims that 

"A study of XCAO resolutions on ualawfbl intedennce shows a consisteat pattern 
of non-Arab Moslem-dominntad, third wodd radical, and communist-led countria 
foiling to support (by voting against or bm) measures uaruwmadly 
dtical of air terrorism or intloducing and backing politicized r#olutions on the 
problem." 



the dispute settlement procedure envisaged in Chapter XVIII (which includes Article 84) 

of the Chicago C o n v e n t i ~ n . ~ ~  

A reading of the United States' explanation of the Iran Air incident bears many 

similarities to the arguments advanced by Israel in the Libyan airliner incident, yet the 

two responsible parties were treated very differently by ICAO. Both Israel and the United 

States expressed their sorrow over the incident in which they were respectively involved, 

described it as an unfortunate error, promised ex groria compensation, urged the Council 

to focus on taking measures to avoid a repetition of similar tragedies in the future, and 

facilitated the ICAO investigation. Both States described what they considered to be 

mitigating circumstances. 

In the Libyan airliner incident, the Assembly condemned Israel explicitly by name 

even before the investigation into the facts had been initiated, much to the concern of the 

Israeli Delegation. In the words of the Israeli Observer at the later Council meeting: 

"The action of my country was condemned - condemnation unparalled in 
any international institution, to my knowledge, in that the condemnation 
was issued before any investigation of the facts. The judge passed 
sentence and then proceeded to hcar witnesses. 

% an attempt to explain why this machinery for the settlement of international aviation disputa 
is used so infrequently, Burgenthd (supra, note 328 at 123-124) states that: 

"It may also be that many States doubt that a political body such as the E A O  
Council would be able to exercise adjudicatory functions with the requisite judicial 
impartiality." 

Milde (supra, note 328 at 90) is of the view that: 
'The Council is a policy-making body composed of States, the p d u n  for the 
settlement of differences by the Council is not in in a tme international adjudication 
but rather a qualified international arbitration ... conducted by States; theu decision 
may be based on policy (equity) rather than on strictly legal mla... . 

A convincing illustration that the Representiwr ... do not act in 'an 
impartial and judicial capacity' may be found, e.g., in the Minutes of the Council 
meeting held on 29 July 1971, where s c v d  Rcpresentativa requested a 
postponement of  r vote (re Pakistan v. India) to consult with theu rcspeetive 
administrations to obtain instructions." 

Set also Sochor, supra, note 32% at 110. 

=ICAO Doc. 9073, supm, note 47 at 38. Even during the Assembly's deliberations, brae1 hd 
complained in vain, referring to the draft resolution as one "which h t  condemned and then pmEessat 
a desire to look at the fists, thua obviously pmjudging and anticipating the outcome o f  the 
investigation it called for' qCAO Doc. S L ,  supra, Ch. II, mte 13 at 51). 



In none of the other instances examined above did the Assembly or Council 

condemn by name the State which shot the aircraft, much less before the investigation 

was completed. 

It is striking to note that some of the States which favoured condemnation of 

Israel before the investigation was completed, in later incidents argued strongly that no 

decision should be taken before an investigation was finalized. 

When the Council considered the Secretary General's report on 4 June 1973, it 

went further and "stronglyn condemned the Israeli action. For good measure, it included 

in the Resolution reference to action by Israel against "Beruit Civil Airport", leading the 

Israeli Observer to note: 

"...Many eminent jurists had found this attack, which had not cost a 
single life, a legitimate act of self-defence, it had taken place nearly five 
years ago, the Council had considered it but taken no decision, and the 
matter had since remained in suspense. The Security Counc il... had not 
referred it to ICAO for study.. . . Moreover, the incident at Beruit Airport 
was not on the order of business of this meeting and then w e n  rules to 
be complicd with before it could be added. If it was to be included, he 
would respectfully request to be given an opportunity to provide all the 
details and documents that would be necessary before the Council could 
say.. .that it was convinced that this action constituted a serious danger to 
international civil aviation.. , . n3M 

When the Council next considered a similar incident in 1983 (KAL 0, it did 

not this time condemn before instituting the investigation, preferring in a resolution to 

"deeply" deplore the destruction of the aircraft. After the Secretary General presented 

his report, the Council elected to defer taking substantive action and referred the report 

to the ANC. The deferral was understandable since much information was still missing 

and there was a hope that perhaps this would become available in the meantime. In its 
Resolution of 6 March 1984, the Council condemned the use of armed force which 

resulted in the destruction of the aircraft, but not the USSR by name. By the time the 

1993 investigation was completed, the political situation had changed and no one wanted 

'%AO DOG. 9073, supra, note 47 at 54. Ibc United States' RcpreseaWive rlro hvouod 
dcldon of the refmace to Remit Civil Ahport, "as the incident had trlren p b  come time 8 p  d 
was not the subject Mom the Council Way' (sup., at 58). 



to reopen old wounds: the Council Resolution of 14 June 1993 is therefore mild, merely 

requesting States to ratify Article 3 bis and to take measures to Jafeguard the safety of 

air navigation of civil aircraft. 

In the Iran Air incident, the Council took a different approach than in the previous 

cases, especially the Libyan airliner tragedy. Unlike the earlier cases, it did not adopt a 

resolution requesting the Secretary General to institute the investigation: instead, it 

approved by consensus, as its decision, a statement by the President which infer alia, 

"deplored the use of weapons against a civil aircraft". The format which the decision 

should take generated much discussion, with some States expressing a preference for a 

form in line with past practice.3n While the President of the Council believed that 

"regardless of the form of presentation of the text, its implementation would be the 
same" , 338 the emphasis placed on the form by all concerned indicated that in the eyes 

of representatives, form was perhaps important as implementation, with a resolution 

generally being regarded as being more solemn and carrying greater weight than a men 

decision. 

When the Council met in December 1988 to consider the Secretary General's 

report, Iran again noted that previous instances of attacks against civil aircraft had been 

condemned by international bodies, and called for similar action in this case.33g This 

was to be a forelorn request. The United States believed that ICAO should not review 

the report at this stage, and that it should be refened to the ANC." While 

representatives agreed that the report should be referred to the ANC, some wanted an 

immediate substantive decision, believing that the report was complete enough to allow 

such action?' Others were of the view that the report raised a number of highly 

mSup, notes 245-246 and accompanying texts. 

13tS~pra, note 247 and accompanying tcxt. 

mSupru, note 252 and accompanying text. 

y o s u p ,  notc 253 and accompanying tca. 

Y'Supm, notc 277 and accompanying text. 
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technical matters which required funher analysis by the ANC before the Council could 

act? Again, the question whether the action of the Council should be substantive, and 

the format it should take, generated the most controversy. The Council adopted a 

decision which in substance is not dissimilar to that adopted by the Council on 13 

December 1983 in the case of KAL 007 at a similar stage in the  proceeding^,^ but it 

should be noted that in the latter case, the referral to the ANC was in the form of a 

resolution. 

The Council considered the ANC's review in March 1989 and again h hoped 

for a "final, wise and reputable d e ~ i s i o n " ~  Members agreed that on this occasion, the 

decision should take the form of a resolution, but an attempt by the USSR to insert a 

clause similar to that included in the 6 March 1984 Resolution (KAL 007) by which the 

Council would condemn the use of armed force against civil aviation, including the act 

which destroyed IR 655, failed. In the Resolution adopted on 17 March 1989, the 

Council did reaffirm its policy to condemn the use of weapons against civil aircraft, and 

deeply deplored the tragic incident, which it described as having occurred as a 

consequence of events and errors in identification of the aircraft which resulted in the 

accidental destruction of the airliner. It did not describe any of the other incidents as 

having resulted from errors in identification and as being accidental in nature, dthough 

a strong case could be made that the same could be said of the Libyan Airlines and 

KAL 007 incidents, 

If, in the words of Sochor, "[c]onsidering the magnitude of the [U.S.] blunder, 

the ICAO response was surprisingly mildww perhaps because at that point in its 

history, Iran did not have many frimds, the tables were w e d  in the 1996 Cuba4J.S. 

incident. In a situation where there was no error of identification, where Cuban property 

M2Supra, notes 275-276 and accompanying texts. 

% q m ~ ,  wta 282 and 118 and accompanying texts. 

?Supnr, note 292 and accompanying M. 

W~upra,  note 328 at 141. 
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or citizens were not in apparent immediate danger, and where the ICAO procedures on 

interception were not followed by Cuba, there was no condemnation of the latter by 

ICAO. However, before the Council had considered the report of the investigation, in 

its 6 March 1996 Re~olution,~ it deeply deplored the shooting of the two aircraft by 

the Cuban air force. When it did examine the report on 26 and 27 June 1996, it did not 

deplore the shooting down nor condemn Cuba. It merely reaffirmed its condemnation of 

the use of weapons against civil aircraft. In general, the thrust of the interventions made 

and the text of the Resolutions adopted show little sympathy for the United Sates. Indeed, 

in the second Resolution, there was implicit criticism of the victim State, the United 

States, in that the Council reaffirmed the principle that each contracting State must take 

appropriate measures to prohibit the deliberate use of civil aircraft registered in that State 

for any purposes inconsistent with the aims of the Chicago Convention?' 

On purely technical grounds, Cuba was as culpable as Israel, the Soviet Union 

and the United States in the earlier incidents. Yet, one can argue that both Israel and the 

Soviet Union obtained much less sympathy in ICAO. Again, the difference was due to 

political considerations. First, it was apparent that many representatives felt that the 

United States had not done all it could to curtail the less acceptable activities of the 

'Brothers to the Rescue", some members of which 'sought to influence the political 

situation in C ~ b a " . ~  Second, many of the traditional friends of the United States were 

miffed by certain aspects of the U.S. Cuban Liberty and Democratic Solidarity (Libertad) 

Act of 1996 (the Helns-Burton A C ~ ) ~ ~  and perhaps saw the consideration of this 

- -- 

% q w u ,  note 171 and accompanying text. 

% q ~ r a ,  note 188 and accompanying text. 

''~upru, note 174 and accompanying tud 

~ r o d u c c d  in (19%) 3k2 I.L.M. at 357-378. In particular, Saction 302 provider that subject 
to certain exceptions, my person that traffics in pmpezty which was confiscated by the Cubu 
Governwnt in or after 1959, shall be liable to any United States national who owan the badrim to such 
property. Further, by virtue of Section 401, =try vinr to the United Stam would k denid to my 
alien who: 
a) traffics in c o ~ t e d  propmy, r claim to which is owned by a United Stam aatiod; 



incident in the Council as an opportunity to send to the United States an expression of 

their displeasure. 

Each incident presented a different set of factual circumstances. The question of 

how similarly the Council should treat these incidents, or in other words, how the 

Council treatment should vary from one incident to another, was brought into sharp focus 

in its consideration of IR 655. One point of view was that the Council should act in a 

consistent manner with previous incidents so as "not to be influenced by political 

considerati~ns".~~~ The other opinion, expressed by the United States, was that ICAO's 

credibility would be affected if it was unable or unwilling to "recognize that one incident 

might differ from another.. .. For ICAO to say that all uses of force against civil aircraft 

in flight deserved equal condemnation, without due regard to the particular facts and 

circumstances surrounding individual cases would.. .accord less significance to the word 

'~ondemnation'."~' It is submitted that the U.S. position is the correct one, as 

otherwise each incident would engender an automatic, pre-set nsponse from ICAO, with 

no appreciation of the different facts. However, to so accept a different evaluation of 

each incident necessarily begs the question as to the factors which go into making the 

judgement. It is clear from the incidents considered above that wider political issues have 

influenced ICAO action perhaps even more than technical factors. This is not a criticism 

b) "is a c o r p o ~  officer, principal or shareholder with a controlling interest in an entity which 
has been involved in confiscation of property or trafficking in confisa&d property* which 
is subject to a daim by a US national; or 

C) is a spouse or minor child of a penon so excluded h m  the United States. 
For the Canadian, European Union and Mexicaa responses thereto, see (1997) 36:lI.L.M. a I l l -  
154. 

UDSe the intervention of the Representative of Kenya, supm, aotc 301. 



of the Organization, but a recognition of an existing fact. It is a separate matter for 

individual opinion whether the Organization has acted in a manner considered fair or 

objective in its examination of the various shoot- downs, i.e. whether the contents of its 

decisions are a true refkction of the gravity of the acts in the light of all the 

circumstances. 



ICA09S CONTRIBUTION TO TAE LAW GOVERN7NG THE USE OF FORCE 

ICAO's major contributions to the law governing the use of force against civil 

aerial intruders has been the adoption on 10 May 1984 of the Proroc01 relaring to on 

Amendment to the Convenfion on Iruemazioml Civil Aviation [Article 3 Cis]' and the 

cumulative effect on customary international law of its various pronouncements on the 

subject. 

The desirability of ICAO adopting a legal instrument to regulate the law in this 

area was considered as early as March 1958 following the shooting-down of the El A1 

Constellation aircraft in 1955 and the referral of UN General Assembly Resolution 927 

to ICAO. It will be recalled that the Council of ICAO considered CW12609 in which 

the Secretary General expressed the opinion that there was both a scope and a need to 

develop international rules to ensure the safety of civil aircraft flying in the vicinity of, 

or inadvertently crossing, international frontiers; however, the Council on 26 March 1958 

decided not to refer this matter to the Legal Committee.' 

Fifteen years later, the 19th Session (Extraordinary) of the ICAO Assembly (27 

February to 2 March 1973) discussed, inrer olia, the downing of the Libyan Wing  727. 

The Delegate of Kenya expressed the view that an ICAO investigation into the incident 

should also cover "the necessity of developing a further convention on unlawful 

interference, recognizing the inviolability of civil aircraft and the inadmissibility of 
making them military targets for any reason whatever" .f That Session of the Assembly 

did not pursue the issue further, but later in the year, the 20th Session (Extraordinary) 

-- - 

'KAO Doc. 9436. Tbe text of the Rotocol is reproduced in the Anna hereto. 

'Supra, Ch. ID, notes 13-15 and accompanying texts. 

'ICAO Doc. 9061, snpm, Cb. TI, note 13 at 39. 
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of the lCAO Assembly (28 August to 21 September 1973) which met to consider 

problems relating to unlawful intefierence with civil aircraft, had a proposal from 

France, Switzerland and the United Kingdom to amend the Chicago Convention by the 

inclusion of the following clause: 

"Subject to the provisions of the Charter of the United Nations, of this 
Convention and of any agreement between the States concerned, each 
Contracting State undertakes not to intufere by force or threat of force 
with aircraft of another State. Nothing in this Article shall be taken to 
authorize the use of force or threat of force in any circumstances in breach 
of the rules of international law."' 

The proposed amendment, as subsequently modified, failed to be adopted because it did 

not obtain the votes of two-thirds of the Assembly as required by Article 94(a) of the 

Chicago Convention.' 

The reasons behind the rejection of the 1958 and 1973 proposals are not clearly 

stated by the ICAO bodies concerned, and one can only conclude that despite the 

tragedies which had preceded them, ICAO member States still did not see the problem 

as one of sufficient magnitude deserving more explicit legal regulation. This relative 

indifference changed dramatically with the shooting down of KE 007 and the loss of 269 

lives it entailed. That incident triggered the process which led ultimately to the adoption 

of Article 3 bis, 

a) Negotiations Leading to the Adoption of Micle 3 b h  

It will be recalled that when the Council met in Extraordinary Session on 15 and 

16 September 1983 to consider the matter of the shooting down of KE OW, France 

- - 

'A20-WPflS. See Fitzgcnld, 10 C.Y.I.L., supm, Ch. IQ, note 326 rt 19'7-200 for the 
consideration of this and related proporrlr at (bc 20th Sgsion (ExtMrdiauy) oftbe Assembly. 

'ICAO Doc. #)81, s u p ,  Ch. m. note 63. 



presented C-WPl7694 and Addendum No. 1 in which it proposed that the Council 

include in its work programme and examine with highest priority the question of an 

amendment to the Chicago Convention "involving an undertaking to abstain from 

recourse to the use of force against civil aircraftw subject to the provisions of the UN 

Charter, and to convene an Extraordinary Session of the Assembly for this purpose. The 

Council accepted this proposal." 

The 24th Session of the ICAO Assembly which met Joon afterwards (20 

September to 7 October 1983) had draft proposals for amending the Convention from 

France, Austria and the Soviet Union.' 

6Supro, Ch. III, notes 74 and 85 and accompanying texts. 

'Supra, Ch. ID, notes 87-88 and accompanying texts. In Infonnation Paper No. 1 related to A 2 4  
W 4 9 ,  France elaborated on the proposal it had made to the Extraordinary Session ofthe Council, 
as follows: 

"All Contracting States undertake to abstain from resorting to the use of force against 
civil aircraft subject to the provisions of the Charter of the United Nations and, in 
particular, Article 51 thereof concerning the exercise of the right of individual or 
coUectivc self-defense. " 

France also proposed that the Assembly apply to the amendment, M c l e  94 b) of the Chicago 
Convention by stipulating that any State which did not ratiQ the amendment within one year a& its 
entry into force shall lose its memknhip of ICAO. Article 94 b) applies to amendments to the 
Convention and reads: 

" ... the Assembly in its resolution recommending adoption may provide that any State 
which has not ratified within a specified period after the amendment has come into 
force shall thereupon cease to be a member of the Organization and a party to the 
Convention." 

This last suggestion reflects the importance which France attached to the proposed amendment, as 
Article 94 b) had never been applied before. 

Awtn'a proposed in the Attachment to A24,WP/56 a new M c l e  9 bk as foUow: 
"a) If a contracting State is entitled to requite the lrndmg of an aimaft and if 

such landing is not effkcted, the contracting State concerned may have 
recourse to appropriate means to enforce its request, It shall then p r o d  
according to the [SARPs] ,. , , 

b) Measum taken wdct a),..shaU not endanger the lifc and safety of the 
persons abroad the aircrafi conoerwd. 

c) It is an i&action of this Convention if my aircroft rcfirses to comply with 
r request for landing made in lccotdona with a) .. , .or if a contracting Strtc 
has tecourse to means in contradition (sic) with the pmvisious of this Article 
in order to enforce such r quest. 

d) A contrading Stab &all be responsii'b1e for my damage caused by recourse 
to m a m  in conttprditioa (sk) with the provisions of this Article. It rbell 
afford adequate compensation to the State comxmd." 



The Assembly agreed that the material presented by France, Austria and the 

USSR should be refened to the Council for fbrther consideration.' During its 110th 

Session, the Council on 14 October 1983 decided to convene the Extraordinary Session 

of the Assembly on 24 April 1984, for a maximum duration of three weeks.' 

Later that Session, the Governments of Austria and France, noting that their drafts 

had the same objective, put forward to the Council a new text in lieu of their earlier 

separate proposaldo In explaining the proposal, the Representative of France stated that 

while there was no written text specifically concerning the use of force against civil 

aircraft, then already existed a principle of international law "prohibiting mum to the 

use of force in international relations between States contained in Article 2, paragraph 

4 of the United Nations Charter. 'I1 Nevertheless, it was "opportune to balance the text 

with other provisions likely to ensure nspect for the principle of sovereignty of Statcs 

over their airspace," in order to avoid civil aircraft taking advantage of the prohibition 

The Soviet Union, in A24WP/65, made certain suggestions for the "Improvement of the legal 
standards and technical rules relating to the airspace regime of States and interception of aircraft". 
In pticular, it requested ICAO to focus on "measures to prevent the misuse of civil aviation for 
purposes incompatible with the [Chicago] Coavention ...as well as on the development of rules aimed 
at eliminating cases of violation of the airspace of States." The USSR also believed that there was m 
urgent need to "reaffirm the respect of aU Contracting States for the principle of complete and 
exclusive sovereignty of a State over the *npscc above its tarito y '. It therefore proposed, without 
providing specific text, that the Preamble and Article 4 of the Chicago Convention be mended. It 
was of the view that the French proposal could ody be discussed in dation: 

"with questions dealing with the prevention of the use of civil rrirctaft for unlawfirl 
purposes and the vioIation of the Pirspace of States. ..,O&ewise the adoption of the 
proposal to abstain for resorting to tbe use of force against civil h f t  under my 
circumstances would amount to virtually sanctioning the use of international civil 
aviation for intelligence and 0th unlawfirl purposes.. . ." 

8 ~ ~ p t a ,  Ch. Ill, note 109 and accompanying t a t .  

~ C A O  Doc. 9427, supra, Ch. III, note 111 at 9. 
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against the use of force so as to violate the sovereignty of States or othenuise engage in 

activities prohibited under Article 4 of the Chicago Conventiod2 

The Observer from Austria believed that "the use of armed force against civil 

aircraft was prohibited under present international law subject to the relevant provisions 

of the Charter of the United Nations, in particular, to its Article 51.' He described the 

proposal to amend the Chicago Convention as a refinement of international law? 

The Council subsequently considered a draft text of amendment to the Chicago 

Convention submitted by the United States," and decided on 23 November 1983 to 

transmit both proposals to the Assembly and to member States of ICAO, without 

comments or recommendations. l5 

The Extraordinary Session of the Assembly met at ICAO Headquarters from 24 

April to 10 May 1984.16 In addition to Austria and France, and the United States, the 

USSR, Ecuador, the Latin American Civil Aviation Commission (LACAC) and the 

Republic of Korea also presented proposals for amending the Convention. 

The Austrian-French proposal was for a new Article 16 bis which would read: 

"(a) Each contracting State undertakes to refrain from resorting to the 
use of force against aircaft of the other contracting State and, 
should it intercept one of these aircraft, not to endanger the safety 
and lives of persons on board. This provision shall not be 
interpreted as enlarging or diminishing in any way the scope of the 
Charter of the United Nations and, in particular, of its Article 51 
concerning the exercise of the right of individual or collective self- 
defence. 

%id* at 57. T'he Reprtsentativc of Canada dso believed that "the law of custom h d  proven the 
p ~ c i p l e  that S t W s  must in all arcs avoid using fora against civil airccafk" (Uf. at 59). 

UICAO Doc. 9427, supra, Ch. III, note 11 1 at 73. 

I6For an exccUc11t dcdptiocioo of the d o u s  proposals Tor unending the C h i q o  Convention 
presented to the Assembly, and of the negotiation, dm- and adoption o f  ArticIe 3 &&, toe 
G.F. F i k g d d ,  "The Use of Force a p i n d  Civil Aimaft: 'Iha Afhnath of the KAL Flight 001 
Incident" (1984) C.Y .I .L. 291. 



Each contracting State is entitled to quire the landing of an 
aircraft flying above it territory if the aircraft violates the 
sovereignty of that State over its airspace or if it is used for 
purposes inconsistent with the aims of this Convention. To this end 
the contracting State may resort to any appropriate means, in 
accordance with the provisions of the international standards, 
recommended practices and procedures contained in the Annexes 
to this Convention. 

Each contracting State agrees to establish all necessary provisions 
in its national laws to make it mandatory for any aircraft registered 
in that State to comply with an order to land given in conformity 
with paragraph @) of this Article, provided that compliance with 
this order does not endanger the safety of the aircraft.'" 

The United States' proposal18 was very similar, for an agreement of each 

"contracting State not to use force against civil aviation and, when intercepting a civil 

aircraft, not to endanger the safety or lives of  persons on board, subject to Anicle 51 and 

other relevant provisions of the Charter of the United Nations". The United States' draft 

would also permit a State to require the landing of aircraft, "at some designated airport 

within its territory" where the aircraft had entered territorial airspace without authority 

or appeared to be otherwise engaged in activities inconsistent with the Chicago 

Convention; each State would agree to publish and transmit annually to ICAO its 

"~25-WP12. In A2S-WP/Q, France and Austria explained their proposal. 'Ibey stated that ihe 
draft "affirms the prohibition from nsocting to the use of force against civil aircraft" while ftstrving 
the priority of the UN Charter* They haher stated: 

"At the present time, there is no specific provision in modern international law 
which unambiguously prohibits the use of armed force against civil aircraft, 
...m nternational public opinion would like to see this serious deficiency remedied 
as soon as possible.. . . 

[O]n the other hand, this text is intended to prevent certain chi1 aircraft, 
taking advantage of this never(hclws essentid provision, violating with impunity the 
territorial sovereignty of States or carrying out activities contrary to the aims and 
objectives of the Chicago Convention.. ..This is a refinement of the Convention 
which will complement, .Articles I and 4." 

The two States believed that violation of any provisions of the pmposed text would be m infirction 
of the Chicago Convention, entailing the application of the dispute settlement ptocddw thereunder. 
It would also be an intncton of intcrrvtiolvl law, possibly involviag the rcqmnsibirlity of States d 
allowiog for compensrrtion. 



regulations for interception. There was also a requirement for each contracting State to 

take "appropriate measures" to ensure that aircraft of its nationality "comply with a 

proper order to land. .., provided that such compliance not (sic) endanger the safety of 

the aircraft or its occupants*. 

The USSR'' took a different approach. It would require the State of registry 

and/or of the operator of an aircraft 'or the State from whose temtory, to whose 

temtory or through whose temtory the aircraft flies" to undertake to ensure that such 

aircraft did not violate the sovereignty of other States and was not used for purposes 

inconsistent with the aims of the Chicago Convention. Each contracting State had the 

right, in accordance with its applicable regulations, to require aerial intruders to land. 

While each "contracting State in whose airspace a civil intruder aircraft is present, shall 

refrain from using weapons against such aircraft", this did not "detract from the right of 

a contracting State to protect its sovereignty or safeguard its security". Air Traffic 

Control (ATC) units were to inform the aircraft of any deviation from its assigned route 

and to notify any such deviation to the authorities "in whose direction the deviation is 

taking place or in whose airspace the aircraft is present". Finally, intruder aircraft were 

to be required by legislation to "establish communication on the prescribed international 

emergency frequency and respond to the orders of the [ATC] units of the contracting 

State in whose airspace it is present and of its intercepting aircraft.. .." 
The Ecuadorian draft'' was along the lines of the Austrian-French and United 

State's proposals, but it appears that it did not pursue its proposal." 

LACAC suggested certain "Basic Principles Related to the Interception of Civil 

Air~raft".~ It provided for an obligation of "contracting States not to resort to the use 

of weapons against civil aircraftm. However, like the other proposals, each State would 

'9A2S-WP/6. 

%254UP/8, and Attachment, 

2'Fitzgerald, s u p ,  note 16 at 298. 
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have the "right to intercept and to require the landing at a suitable airport of any aircraft 

which violates its sovereignty or is used for purposes inconsistent with the aims of the 

Chicago Convention"; States should incorporate in their domestic legislation provisions 

making it mandatory for civil aircraft to comply with such an order to land; for this 

purpose, States should follow ICAO SARPs. UnIike the Austrian-French, U.S. and 

Ecuadorian proposals, LACAC made no reference to the UN Charter;= it is also 

unclear, under the LACAC draft, which States were obliged to legislate so as to make 

it mandatory for aircraft to comply with the order to land. 

The Republic of KoreaU proposed the insertion of a new preambular paragraph 

to the Chicago Convention by which States would recognize "that the use of force against 

innocent lives in the air constitutes a violation of peremptory norms of international law". 

Under a new Article 3 bis, contracting States would reaffirm that they must not use force 

against civil aircraft and any contracting State which violated this provision would "incur 

international responsibility". Any member State which violated the new Article 3 bis 

would be subjected to "appropriate measures" by the Assembly, including the suspension 

of voting power or expulsion from ICAO, "depending on the circumstances of the 

commission of the offense". 

In the words of Fitzgerald, the 'development of a single text of an amendment 

to the Chicago Convention out of these varied proposals, a l l  of which had political 

connotations, posed a considerable challenge to the ~ssembly" ,~  which was attended 

=Fitzgedd, supra, note 16 at 298. 

%2S-WP/1OS Attachment, and Corrigendum No. 1. The Republic of K o m  described its proposal 
as a reaffirmation of existing ruler of international law which prohibit the use of force against civil 
sinraft. It believed that the use of force against civil ahaf t  violated peremptory aomu of 
international law. Rderena to such prohibition medy cestatcd the uisthg rules, and was 'lot 
intended to create any ncw rules in this regad". 

In line with the other dm&, the Republic of Korea firrther proposed that each controctibg 
State would be entitled to require the aircmft to laad if it "viol- the lovmiguty of that State.. .or 
if it is used for any purpose inconsistent with the aims of [the Chicago) Conventiona, but nrh 'rights 
ofthe tedtor*l sovereign must be exacisad ia such 8 mcmna tha! the d C t y  of the intnrding ah& 
and...liva on b o d  must not be endangered'; the right to r q h  8 hdng should mt be minwd. 



by 106 ICAO member States, one non-member State and eleven international 

organizations. 

In opening the Assembly, its acting President (later elected President) and 

President of the Council stated: 

"There may be some who believe that the prohibition of use of force 
against civil a i r d t  is already a firm part of general international law and 
that there is no need to codify that provision in the body of the 
Convention.. . .Even in time of war, international law has explicit 
provisions for the protection of civilians in armed conflict, on the 
protection of the wounded and shipwrecked and on the protection of the 
prisoners of war. The International Court of Justice ruled, referring to 
customary international law, that these fundamentally humanitarian 
principles are more exacting in time of peace than they are in time of war. 
There is no doubt that these humanitarian principles concerning the 
protection of human life are deeply rooted in customary international law. 
However, the international community believes that 'only written law can 
remove the uncertainties of the other prime source, customary law; it fills 
existing gaps in the iaw and gives precision to abstract general principles, 
the practical application of which have not previously been settled.' These 
are the words of the Secretary-General of the United Nations, ... which 
he used ... in this Assembly Hall in September 1982. A written rule of law 
is far superior to general principles recognized as customary law because 
frequently the very existence of a customary law or its exact scope and 
content may remain subject to challenge. 

During Plenary meetings held from 24-26 April 1984, a number of general 

statements were made, from which it could be discerned that the majority of speaken 
favoured an amendment to the Chicago Convention. A few States did not speak on this 

issue or otherwise did not clearly commit themselves to a position. How- a 

surprisingly large minority made up of mostly socialist States did not see any reason to 

amend the Convention, one reason often put fornard being that the Chicago Convention 

had sewed civil aviation well over the preceding forty years and that it offered a balance 

between the safety of civil aviation and the protection of State sovereignty which should 

not be disturbed. They believed that the way fomard was through the adoption of 

- 

q C A 0  Doc. 9431, supru. Cb. IT, note 13 at 19. 



amendments to the existing Annexes or a new Amexon Some States which pnfemd 

not to have an amendment were nevertheless prepared to discuss one if it was the wish 

of the Assembly to have one. 

A large number of States expressed the view that there already existed in 

international law a prohibition of the use of force against civil aircraft, and that in fact 

the Assembly would be doing no more than re-aEfirming the existence of such a rule. 

These States covered the entire geographical and political spectrum, with the notable 

exception of Latin American and African States. 

Almost the entire United Kingdom statement was devoted to this issue. Its 

Delegation stated that: 

'the development of international law.. .has made it clear beyond doubt 
that in time of peace, the use of force against civil aircraft is subject to 
very severe limitations. But ... it is desirable for States to reaffirm, by an 
express provision in the Chicago Convention, the legal rules concerning 
the use of force against civil aircraft. We are here to try to codify the 
relevant intemational law so that it is made clear.. .that no State is justified 
in using force against civil aircraft except in those wholly exceptional 
circumstances when it can be used in self-defence.. . . N28 

The United Kingdom Delegation examined treaty law, the practice of States, arbitral and 

judicial decisions and national laws, and concluded that: 

"Thus, after examining all sources of international law, it is clear that the 
use of force against a civil aircraft in flight in time of peace is prohibited. 
The only exception to this rule is when force can be justified as a 
legitimate exercise of a State's inherent right of self-defence. 

The Delegation of the USSR believed that "the existing provisions of international 

law.. .contain a sufficient number of general norms which bind States to ensure the safety 

of flights". Further, after referring to the proposals of other States to amend the 

nSea in particular, the statements of the Delegations of the USSR (ibid at 25-27), Bulgaria (&id 
at 33-35), China (ibid. at 36), Cub (ibid. at 38), CzechosIovakia (ibid. at 40-41), Hungary (aid at 
47-48), India (aid at 50-53). Vi- (Wit at 72), Sp*a (M r 74-73 and Democratic Yemen 
(aid at 82). 



Convention and identifying therein certain principles such as the "non-use of force 

against intruder aircraft" and "the right to demand landing", the Delegation stated that 

"[a]mendments of this sort only specify the existing norms and provide for the actions 

of States in exercising their rights and commitments under the Chicago Convention. 

Similarly, the Hungarian Delegation saw already in the Chicago Convention "a ban on 

the use of weapons against civil aircraft where they are genuinely not being utilized for 

other purposes."" The Delegation of Cyprus referred to the "principles of non-use of 

force against civil aircraft, the respect of national sovereignty' and 'safety" as 

'peremptory norms of international laww?* 

The Delegation of Austria, referring to its joint proposal with France, said that 

the "amendment reaffms the prohibition of the use of force against civil aircraft, 

already prohibited under present intemational law", and that "the drafting ... should 

unequivocally reflect the fact that we are merely re-stating an existing rule of 

international law as regards the prohibition of the use of force"? The French 

Delegation also was of the view that the use of force against civil aircraft was already 

prohibited by "general international law" at the time that the Chicago Convention was 

drafted in 1944? 

Very few States seem to have denied this view of the law. In light of its 

submissions to the I.C.J. in the 1955 El A1 incident, the Israeli Delegation surprisingly 

stated that: 

"today there exists ... a lacuna in the norms of conduct in the sphere of 
international civil aviation - a lacuna which has rendered somewhat vague and 

%Ibid at 43. See also the statements of the Deiegations of Awnl i r  (i&&i. at M), Japan (W at 
56). the Netherlands (i6U at 591, New Zealand (&a. r 60-42). tho Republic of Kom (lbid at 64- 
65). Canada (ibU at 68-69). Italy (tW. at 73). the United Stnta (M at 76). Switzerland (ibid at 
78) and the Observer fkom the International Air Tramport Assuchtion WTA) (&id. at 86). 



cloudy that vital area dealing in matters of intervention in civil aviation, including 
the use of force against dvil  air^&."^* 

Less clearly, the Delegation of Algeria spoke of the need to strengthen and improve the 

Chicago Convention, and to complement and strengthen the standards of international 

law," which can be interpreted to mean that the Assembly was not merely engaged in 

an exercise of codification. 

A vast majority of speakers saw the need to balance the prohibition of the use of 

force against civil aircraft with provisions to ensure respect for States' sovereignty over 

their airspace. Many also thought it necessary to balance such a prohibition by taking 

into account the misuse of civil aviation for purposes incompatible or inconsistent with 

the aims of the Chicago Convention. For example, the Delegation of Austria, in 

explaining the joint proposal, stated that it, "in keeping with the inherent balance of the 

Chicago Convention, also recognizes the necessity to protect the territorial sovereignty 

of States from violations and activities inconsistent with the aims of the Convention"? 

The Delegation of France also saw in the joint proposal "the principle of respecting 

national sovereignty which is reflected in the right to order any offending aircraft to 

land."3a The USSR Delegation said that the Assembly: 

"should set itself the goal of finding additional means to raise the level 
of.. .flight safety and prevent the violation of States' sovereignty by civil 
aircraft as well as to prevent the illegal use of civil aircraft." 

The Delegation of Cuba saw three principles of "indisputable and universal character", 

being: (a) respect for States' sovereignty; @) the principle in Article 4 of the Chicago 



Convention not to use civil aviation for any purpose inconsistent with the aims of the 

Convention; and (c) the principle of not using armed force against civil aviation? 

Finally, a small number of States indicated that any amendment must expressly 

refer to the UN Charter, in particular Article 51 thereof related to the inherent right of 

self-defence. The Austrian Delegation believed that any prohibition of the use of force 

against civil aircraft should remain subject to the relevant provisions of the Charter and 

in particular, Article 51 while the French Delegation expressed the opinion that the 

amendment must respect the principles enshrined in such Charter.'* The Delegation of 

Indonesia stated that the amendment "should not be derogatory to the principle enunciated 

in Article SIN?  On the other hand, the Delegation of New Zealand wanted to know 

what Anicle 51 had to do with civil aviation because, in its view, an aircraft used to 

mount an armed attack "was simply not engaged in civil aviation and nothing in the 

Chicago Convention applies to it. "" 
An Executive Committee, open to all participants, initially met from 26 April to 

1 May 1984." A clear majority of speakers now clearly favoured an amendment to the 

Chicago Convention. Some States still saw no need for such an amendment, but an 

increasing number of these were proceeding on the basis that there would in fact be an 
amendment. Nearly all speakers recognized the n d  for the amendment or other 

'"Ibid at 36-37. See also the statements by the Delegations of Senegal (ibti. at 24). Bulgaxia 
(ibid, at 33-35), China (ibid. at 35-36), Czechoslovakia (ibid. at 41). Egypt (ibid. at 42), Hungary 
(ibid. at 47-48), India (ibid, at 50-53), the Netherlands (&id. at 59), Poland @id. at 63), Republic 
of Korea (aid, at 65), Canada (ibki. at 69). Belgium (ibid. at 71), Vietnam (ibid. at 72), Syria (a 
at 74-75), Cyprus (ibid at 76-77), AIgeria (ibid. at 81), Democratic Yemen (ibid. at 84) and the 
I~temationaI Federation of Air Lint Mots' Associations (EALPA) (aid, at 88). 

%id. at 48. Ses also the intervention by the Delegation of Belgium (ibtl. at 71). 

UIbc statements made during these Cint eight meetings a0 be fwnd in ICAO Doc. 9438. sqm, 
Ch. III, note 19% at 7-96. 



document to include a prohibition of the use of force against civil aircraft, as well as 

provisions to ensure respect for the sovereignty of a State over its airspace. A large 

number of member States also believed it necessary to protect States from activities 

inconsistent with the aims of the Convention. 

No less than 27 speakers expressly or by implication put fonvard the view that 

there already existed in international law a prohibition of the use of force against civil 

aircraft." There was only one speaker who took a different view? 

Again a division emerged with respect to the inclusion of a reference to the UN 

Charter or to Article 51 thereof, with opinions split fairly evenly. Proponents offered no, 

or no particularly convincing, arguments for its inclusion? A few of those who 

favoured such a reference would nevertheless accept not making any reference on the 
basis that Article 103 of the Charter gave it precedence over any international agreement, 

and that the right of self-defence could also not be modified by any other text: in this 

"kg., the USSR Delegation stated that the existing rules of international law tixed the principle 
of safety of internationid flights and that of respect of full and exclusive sovereignty of Stam (ibid 
at 12), and later on referred to a codification of the principle of non-use of force against civil sircroft 
(ibid. at 65). The Delegation of Jamaica said that on the question of the prohibition of the use of 
force, "the Assembly was essentially attempting to make a statement which was declaratory of 
international law" and that "any undertaking by States would not be constituted as a new obligation 
but declaratory of an existing obligation" (aid at 22). It was stated by the Delegation of the Ivory 
Coast that the amendment "must reaffirm the intanrtiodly recognized principle that there must be 
no recourse to force against civil aircraft" (ibid. at 41). The Delegation of Nigeria believed that the 
Chicago Convention provided adequate safeguards for the safe development of civil aviation, but it 
"would be wilting to co-operatc to work out a meaninOful amendment, that would reaffirm elrisriag 
provisions in the Convention and international law" (ibid. at 80). The Delegation of Colombii 
expressed the opinion that the amendment "rsoguizeti the obligation of all Statas to abstain from the 
use of force against any civil aircraft" (ibid. at 79-80). 

"The Delegate of Tanzania said that: 
"...the non-use of force as such was not regulated in international law. It was not 
prohibited" (ibid at 89). 

%g.. the Austrian Delegation cuasi&rcd it appropriate to include a refereace to the 
"because of the overriding importance of that h i c  instrument govcming i n t d o a a l  dations rad, 
in particular, its fundamental principles regarding the non-use of force and the inherent right to self- 
defencew (ibid at 94). while that of Greece believed that rekcnce "to M c I e  S1 would enourt tbc 
greatest degree of respect for the concept ofscI f~f insc  md the Limits imposed &aeonm (ibU at 57'). 
'he Delegation of Italy stated &at "the gened principIm contained in the...Cbartec could not be but 
teaf?hedn (aid, at 51). 



sense, reference to the Charter or to Article 51 would be superflu~us.'~~ few were in 

favour of a general reference to the Charter but not to Article 51, without providing 

justification for this approaches Others, stating similarly that the Charter prevailed o v u  

other agreements, did not, a priori, see a need to refer to it? Some had more 

substantive objections, namely, that the Charter and Article 51 in particular was unduly 

restrictive or was not applicableper se to the matter under consideration. The Delegation 

of the USSR believed the reference to Article 51 to be unjustified, since: 

"It substantially reduced the possibilities of States in ensuring that their 
sovereignty was not violated and civil aviation was not used for illegal 
purposes. It was commonly known that Article 51.. . spoke of an armed 
attack, i.e. aggression, and the ensuing right of States to selfdefense. 
Thus States would have no right to arrest the illegal use of civil aviation 
in any cases but aggression."" 

Ghana objected on a different basis: 

"Article 5 1.. .became applicable only if the civil aircraft were seen to be 
w e d  and ready to attack.. . .[A]n armed civil aircdt ready for an attack 
ceased to be a civil aircraft. It became a military aircraft which was not 
covered by the Chicago Convention.. ..Any amendment.. .must, therefore, 
be independent of allusions to Article 5 1.. . . "" 
There was general agreement that each State was entitled under certain 

circumstances to require the landing of foreign aircraft flying above its territory; that in 

the interception of such aircraft, the subjacent State must not endanger the safety of the 

*See the intemntiom of the Delegations of France (&id at 8) and the United States (ibid- at 44). 

'%ee the statements of the Delegations of Egypt (ibX at 42), Guatemala (Pa. at 49) and Saudi 
Arabia (aid, at 72). 

"The Delegation of Syria "saw no justification to t  referring to the UN ChPrta, because my 
instrument that was inconsistent with it was not applicablen (ibLL, at 521, and that of Cbil. propounded 
the v i m  that it was unmccssq to refer to Article 51 "since the UN Chaster had procedeace o v a  
any other international tat" (ibid at 56). See also the intenention ofthe Delegation of Swioa*ad 
(ibid. at 61). 

aZbid. n 15. See also the statement of Vietnam (Ibid rt 71). 

%ki. at 78. S i a d y ,  Mali saw the refcttacc to M c c k  51 as inappropi* "as cbb Article 
related to cases of anned aggression against a Staten (aid at 88). 



aircraft or the lives of those on board; that each ICAO member State should publish its 

regulations relating to interception and transmit these to ICAO; and that each State should 

ensure that aircraft carrying its nationality mark comply with an order to land, provided 

that such compliance did not endanger the aircraft. 

Many delegations which favoured an amendment to the Chicago Convention 

believed that the Austrian-French draft could be used as a working document in the 

preparation of such amendment, with the LACAC document and the U.S. draft also 

eliciting positive comments. To this end, a number of amendments were proposed in 

reiation to the Austrian-French draft. 

A large number of delegations believed that the amendment should reflect the fact 

that it was declaratory of an existing rule of international law as regards the prohibition 

of the use of force against civil aircraft; it was thenfore suggested that in the first line 

of paragraph (a) of the Austrian-French text, the word "undertakes" should be replaced 

by "recognizes", to read: " Each contracting State recognizes.. . . " 
The Delegation of Jamaica, commenting on the phrase "use of force", stated that: 

"any interception must necessarily involve an element of interference and, 
therefore, the concept of the use of force, which must not be so constrwd 
as to deny the legitimacy of interception in appropriate cases. He 
considered that suggestions made confined the use of force to the use of 
armed force, and queried whether that would be appropriate .... ICAO, in 
developing provisions on interception of aircraft, found it useful to use the 
term 'weapons'. In Annex 2..., the language used was 'intercepting 
aircraft should refrain from the use of weapons in all cases of interception 
of civil aircraft'. "M 



The USSR, in its d.raft proposal, had referred to the use of "~eapans".~~Sorne other 

delegations preferred to use the phrase "armed force", in recognizing also that an order 

to land or an interception could be interpreted as a use of force.' 

As to the aircdt which were to be the subject of the amendment, the Austrian- 

French draft merely referred to "aircraft of the other contracting State". There was 

general agreement to delete the reference to "other contracting State" on the basis that 

the protextion should be granted not only to civil aircraft of other ICAO member States, 

but also extended to aircraft registered in non-contracting States." There was a proposal 

from Jamaica to qualify "aircraft" by referring to "aircraft engaged in civil aviationWf 

this suggestion obtained some ~upport.~%owever, some other States did not like the 

proposal, Kenya fearing that adoption of such wording would provide a loophole for 

some States to attack civil aircraft, by claiming that it was not engaged in civil 

%pra, note 19 and accompanying text. In the Executive Committee, the Delegation explained 
the rationale behind using this term thus: 

"...matecception almost always involved the use of force ... Obviously, it was out 
of humane consideration that force was used in interception to make an intruder 
leave ... without having to resort to other measurer which could pose a threat to 
human life. In other words, force could be used in the interest of ensuring flight 
safety ....m e threat to human life] only arose with the use not of f o m  but of 
weapons" (ibid. at 65). 

%E.g., those of Portugal (ICAO Doc. 9438, supra, Ch. IU, note 198 at 83), Mali (supra at 88) 
and Ethiopia (supra at 89). 

nE.g., see the statements of the Delegations of AUS- (ibid. at 94), the United S t l t a  (ibid. at 
el), Japan (ibki. at 23 ,  Rnland (ibid. at 42) and Chile (ibid. at 56). 

"I'he Delegation provided the following explanation for its suggestion: 
"It might not k enough to indicate that force was not to be used against civil 
aircraft. Civil aimaft mi-ght be used for military or other aggressive purposm and 
to that extent would be disqualified fmm its true description of a civil a h a f t .  
Neverrhelas m aircraft registered.. .as a c i a  aircraft would therefore a p ~ r i  be 
xegafded as a civil a h a f t  and must be engaged in civil aviation .... Ifthe rirrrrit was 
used for any purpose inconsistent with the aims of the Convention, it would not be 
engaged in civil aviation" (ibirt, at 23). 

the statements of the Dekgatioas of Danmark (WL at 33). Now ZeaIand (ibZ at 38), 
Fdand @id. at 42), and Portugal (&id at 83). 



aviation,%hile the Delegation of Australia believed that "it would enable a State to 

attack a civil aircraft on the grounds, however slight or subjective, that the aircraft was 

not used wholly for civil aviation purp~ses."~'Most States preferred the simple 

expression, "civil aircraft". The United States, in its draft, had suggested the words "civil 

aviation' to "provide protection to other elements of civil aviation such as ground 

facilities as well as civil aircraftn~ but this proposal did not obtain support. 

With respect to the second sentence of paragraph (a) of the Austrian-French text, 

the Delegation of Japan suggested that the words "the scope of the Charter of the United 

Nations" be replaced by "'the rights and obligations of States under the Charter of the 

United Nations' because the issue in question in this particular context (i.e. recourse to 

legitimate selfdefence) was not 'the scope' of the ... Charter but 'the rights and 

obligations of States provided' in the.. .charter. "" 
It will be recalled that under the fint sentence of paragraph @) of the Austrian- 

French proposal, each contracting State was entitled to require a landing "if the aircraft 

violates the sovereignty of that State ... or if it is used for purposes inconsistent with the 

aims of this Convention."" In accordance with the United States' draft, the subjacent 

State could require landing where the aircraft had entered foreign territorial airspace 

without authority or otherwise appeared to be engaged in activities inconsistent with the 

aims of the Chicago Convention. In the view of the United States, the phrase "violations 

of sovereignty" was ambiguous and possibly too subjective a ground to quire 

landing.%ome States expressly supported the United States' wording of the fnst ground 

611bid. at 37. See a h  the statements by the Delegations of France (ibid at 39), (he United States 
(ibtr. at M), Greece ( i W .  at 57) and Singapore (&id at 85). 

=Ib& at 27; see also A25-WP/ 12 at 2. 

USupra, note 17 and accompanying text. 

%AO Da. 9438, supm, Ch. XU, note 198 at 44. 
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to require landing, in lieu of the phrase "violations of ~overeignty".~ The United 

Kingdom believed that before the subjacent State might require an aircraft to land, "it 

must have reasonable grounds for believing that the aircraft was in fact an intruder, or 

was in fact being used for a purpose inconsistent with the aims of the convention. 

As to the second sentence of paragraph 0) of the Austrian-French proposal, by 

which the requirement to land would be in accordance with Chicago Convention Annex 

provisions, certain problems were foreseen early on. Austria noted that: 

"[mlention of annexes had caused difficulties for some States which had 
pointed out this would be the first provision in the Convention to establish 
a link with its annexes.... However, it might be more conducive to the 
task of the Assembly .... not to make any direct connection betmen [the 
Convention] and its annexes. The co-authors would be prepared to replace 
the reference to annexes by a cross-reference to paragraph (a) which 
would spell out clearly that the means used when requiring an aircraft to 
land would be limited by prohibition of the use of force."" 

Several other States favoured the deIetion of the references to the Annexes and wouId 

prefer mention of paragraph (a) relating to the prohibition of the use of force against civil 

aircraft and the obligation not to endanger the safety of the aircraft and the lives of its 

occupants when intercepting such aircraft? 

Paragraph (c) of the Austrian-French text made it obligatory on each contracting 

State "to establish all necessary provisions in its national laws" to make it mandatory for 

aircraft of its nationality to comply with an order to land. The United States' draft simply 

required each contracting State to take "appropriate measures" to ensure such 

compliance. The Japanese Delegation preferred the fornulation of the United States, 

going so far as to say that by "making national legislation mandatory, his Delegation 

"see the interventions of the Delegations of Japan (ibid at 28), Malawi (ibid. at 33), the United 
Kingdom (ibLI. at 34) and Tunisia (ibtL at 59-60). 

%.om see the statements of the DeIcgations of the United States (cbid at 12), Republic of Kom 
@id at 20) and Canada (ibX at 3 1). 



would encounter difficulties in accepting the entire amendment" and that, "for the 

purpose of assuring compliance with the order to land, enacting a legislation was not 

necessarily an indispensable condition for every country."7o On the other hand, the 

Delegation of Malawi "believed that if a State required its own national aircraft to follow 

certain orders of other States, then those provisions ought to be incorporated in its 

national laws or  regulation^."^ The Delegation of Australia spoke of "an obligation on 

each Contracting State to adopt national legislation or other appropriate  measure^".^ 
A few delegations believed that the obligation should rest not only on the State of 

registry, but also on the State of the operator? 

Finally, a number of States indicated that they wished to see included a provision 

whereby the State of registry and other States would ensure that civil aircraft did not act 

in any manner inconsistent with the aims of the Chicago Convention." The Delegation 

of Cuba in fact suggested a new provision, to read: 

"The Delegation of Canada stated: 
...m n view of the increasing frequency with which aircraft were registered in one 

State to (sic) operators located in another State, the obligation to comply with the 
request to land should be extended to the State in which the operator has his 
principal headquartersn (aid. at 3 1). 

See also the statements of the Delegations of Australia (ibid at 37), Ism1 (ibid. at 55) and Porlugal 
@id, at 83). 

'*Iba Soviet draft would requin the State of registry, the State ofthe operator, or the State from 
whose territory, to whose territory or through whose tmitoq the siiCAfk was flying, to ensum tlsrt 
such aircraft did not violste (be sovereignty of otbm States and were not uPrd for my purposes 
inconsistent with the lims of the Chicago Convention (sup, note 19 aad accompanying teat). The 
DeIega!ion of Poland spoke of: 

"an obligation of d Contracting States to coIIabo~te with the aim of preventing 
violations, misuses and other ooasquenccs, rad in particular of c d g  thrt civil 
aircraA would not violate the sovereignty of other SIsta and would not be be fir 
illegal p u r p o ~ ~  or those inconsistent with the aims of the Conventiona (ibid at 74). 



"Each Contracting State agrees to adopt all necessary provisions in its 
national laws to prevent civil aircraft on its register from being used by 
theit operators for acts inconsistent with the aims of this Convention."" 

The Delegation was: 

"concerned that such unlawful activities were not prosecuted from the 
point of origin and instead had to be prosecuted by the victim States, 
imposing on the latter an extremely heavy economic burden or involving 
the inability or absolute impossibility of preventing such acts through lack 
of reso~rces."'~ 

Following the expression of these views, the Chairman of the Committee 

summarized the main points.n The Committee then established a Working Group of 23 

delegations with the task of drafting the text of an amendment taking into account the 

documentation submitted, general statements and proposals and views expressed, as well 

as the Chairman's summary? It was understood that these terms of reference did not 

prejudge the final form and content of whatever instrument the Assembly might decide 

on .79 

At a meeting of the Executive Committee on 8 May 1984, the Working Group 

presented its report in AZ-WPI15 -ED. The Group put forward three paragraphs 

on which it had been able to agree. In accordance with paragraph (a), contracting States 

recognized "that every State must refrain from resorting to the use of weapons against 

civil aircraft in flight and that in case of interception, the lives of persons on board and 

the safety of the aircraft must not be endangered"; reference was made to the Charter of 

the United Nations, but not to Article 51. Paragraph @) concerned the right of the 

subjacent State to require the landing of aircraft or the giving of other instructions. 

''ICAO Doc. 9438, supra, Ch. IXI, note 198 at 62. 

'61bid. 

nZbLI. at 96-97; also reproduced in A25-WP/14. 

"ICAO Doc. 9438, supra, Ch. KU, note 198 at 103. 

%id. at 106-107. 
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Paragraph (c) obligated each contracting State to legislate so as to make compliance by 

its civil aircraft with such order or instruction mandatory, under pain of severe penalties. 

A proposal to the Working Group by the Polish Delegation for the inclusion in the 

amendment of the following paragraph (d): 

"The States undertake to take appropriate measures with the aim of 
preventing violations by civil aircraft of the air sovereignty of other 
States, correcting possible unauthorized deviations of such ahcraft and 
discouraging the use of civil aviation for illegal purposes inconsistent with 
the aims of the  onv vent ion,"" 

was not accepted. 

In presenting the Group's report, its Chairman explained that it was fdt that the 

Convention "required an amendment containing a statement of a declaratory nature which 

would reaffirm that States should refrain from using weapons against civil aircraft" and 

that reference should be made to the Charter of the United Nations; the amendment was 

to be placed immediately after Article 3. He stressed that the amendment was a package 

deal, and that a draft resolution attached to A25-WP/ 15 was also part of the package." 

There was general support for paragraphs (a), (b) and (c) as proposed, although 

some minor suggestions for amendment were put forward, none of which were carried. 

In the main, the discussion thereafter focussed on the desirability or not of including 

paragraph (d) as part of the amendment. Although a majority of States did not want the 

proposed paragraph (d), there was a substantial minority who spoke strongly in favour 
of its inclusion, 

Various arguments were raised in opposition: that the paragraph was superfluous 

in that it merely reflected what was already in Article 4 and other provisions of the 

Con~ention;~ and that it would upset the balance (between the principles of non-use of 

force or weapons against civil aircraft and the protection of sovereignty) achieved in 

mA2S-WP/ IS at 2; and Fitzgerald, supm, note 16 at 302. 

"ICAO Doc. 9438, supm. Ch. m, mk 198 at 110-1 11. 

=E.g., see the inre~ntions oftbe Dekgations of Burundi (ibx at 127). Spain (&a at la), 
United States (ibfd. at 130), S w i m  (M at 134), Z a b  (ibirl, at 137), United Kingdom (ibirl. 
at 139), Togo (ibia at 146) aad Mexico (ibis at 149). 



paragraphs (a), (b) and (c) of the Working Group's draft.'' There were other more 

substantive objections: the Delegation of Senegal felt that "any proposed addition which 

would lead to an undertaking of States to prevent any technical or human error leading 

to a deviation from the route would not be a~ceptable'.~ The Delegation of Spain 

"wondered whether States would be able to take the measures called for in (d)"." The 

Delegation of the United Kingdom stated that the Polish proposal: 

"contained an important ambiguity in that it could be read as implying that 
a State could take appropriate measures against the aircraft of another 
State without the safeguarding umbrella of paragraph (a). In other words 
(d) could be interpreted as envisaging the possible use of force against 
civil aircdt. 

...N is Delegation also did not understand what the proposal 
meant in practical terms. As one element, it envisaged a clear legal 
obligation being placed on individual States to take appropriate measures 
to prevent violations of airspace or deviations from the flight path. The 
United Kingdom and many other countries had spent enormous sums of 
money on air traffic control, communications, radar, weather forecasting, 
etc., and the airlines already faced heavy costs for equipment and 
facilities. Nevertheless, aircraft still frequently went off course, and the 
best technical facilities in the world could still not guarantee that 
deviations or violations would never happen. "' 

Perhaps underlying the objections was the fear that a State which shot down an aircraft 

"could seek to exculpate itself by alleging that the state of registry or the state of the 

"E.g., see the statements of the Delegations of France (aid. at 118-119), Colombia (W. at I=), 
the Philippines (ibid. at 124). Spin (ibid at 128). ItaIy (ibid at 128)). the United States (ibid at 
L30), Brazil (ibid at 134), Switzerland (ibid. at 134) and Singapoce (ibis at 134). 

"Ib&i. at 138. The Delegation of Canada saw that the text 'also seemed to k introducing 
responsibility of any State or Sum, including State8 otha than the StaW of Re- ot of tb. 
operator, which could be perceived as having been in a position to const  deviations imopadive of 
whether or not this was techdally possibIe and could have been masonably cxprdcd' (&& rt 140). 
The Delegation of Top believed that the adoption of the Polish proposal "would give Sbtcr the right, 
and even the duty to use armed force against my civil .ircntt which, deliberately or not, hd entered 
their ahpace, and it would thw diminish or completcty nullify the legd efkcts of (a), 
@) and (c) of (he Wotking Group's wa and that fhthcr, "it would be impossibk to uphold the 
provision contained in (d)* (M at 146). 



operator, as the case may be, had breached their obligations by not preventing the 

intrusion" (emphasis added)." 

Some of those who wished to see the Polish proposal added cited the need to 

establish or enhance the balance between the principles of non-use of weapons against 

civil aircraft and respect for State ~overeignty.~~ The Delegation of Poland believed that 

such a provision was essential to "balance the absolute immunityw granted to civil aircraft 

under paragraph (a)." The Delegation of Bulgaria spoke of the 'necessity of measures 
which each country had to take to avoid or eliminate unintentional violation" and stressed 

"the importance of taking...practical steps in preventing violation of the airspace of 

another sovereign State."" The Delegation of Czechoslovakia stated that the first 

premise for safe passage of civil aircraft was its observance of designated routes; 

adoption of the Polish draft would restrict the possibility of violation of airspace and 

"would forestall the use of civil aviation for illegal purposes inconsistent with the aims 

of the Chicago Con~ention".~~ The Delegation of Cuba, which had earlier proposed a 

text with the same general intent, although more narrowly worded," saw the Polish 

proposal as a means of "forestalling" inter~eption.~ The Delegation of the USSR also 

had the opinion that appropriate preventive measures could avoid violations of 

sovereignty and other unlawful activities by civil aircraft; if there were no violations, 

there would be no need to correct them or to carry out interceptions. Further, it was 

"Fitzgerald, supra, note 16 at 303. 

*E.g., see the statements made by the Delegations of Democratic Yemen (ICAO Doc. 9438, 
supra, Ch. HI, note 198 at 1 l8), Syria (supra at IZI), Hungary (supra a! 122) and E!hiopia (supra 
at 140). 

"Supm, note 75 and accompanying text. 

"ICAO Doc. 9438, supra, Ch. III, note 198 at 129. 



necessary to obtain a fm obligation of States to prevent illegal acts such as the spraying 

of poisonous substances and the illegal camage of narcotics, etc? 

Soon after the Working Group presented its report, the Delegation of Ghana 

suggested a redraft of paragraph (d) proposed by Poland, stating that "the root cause of 

the recourse to the use of weapons against civil was the misuse of civil aviation" and that 

it was only after all States had "undertaken to effectively prohibit the misuse of civil 

aviation that they could proceed to take steps to prohibit the use of weapons against civil 

However, the ensuing debate concentrated on the Polish text of paragraph 

(d), and it was only after it became clear that there was a real possibility that the 

Assembly would not be able to formulate a text of an amendment which would obtain the 

support of two-thirds of ICAO member States attending necessary for its adoption,% and 

equally importantly, which would be widely ratified, that the meeting saw the Ghanian 

proposal as a possible compromise. The Delegation presented a modified version later 

that day, to read as follows: 

"Each contracting State undertakes to prohibit the deliberate use of civil 
aviation by civil aircraft registered in that State or operated by anybody 
having the principal place of business or residence in that State, for any 
purpose inconsistent with the aims of this Convention. This provision shall 
not be interpreted as modifying in any way the obligation of all 
Contracting States set out in paragraphs (a), @) and (c) of this ~rticle."" 

Thereupon, Poland withdrew its proposal in favour of the Ghanian draft? 

'"Article 94(a) of the Chicago Convention (supra, Introduction, note 1) provides that any proposed 
amendment to the Convention must be approved by a two-thirds vote of the Auembly aad shall come 
into force upon ratification of at Ieast two-thirds of the contracting States. 

"ICAO Doc. 9938. supm, Ch. IN, note 198 at 141. See .Lw AS-WP/l8. 



After informal consultations by the Chainnan of the Executive Committee, a text 

of paragraph (d) based on the Ghanian proposal (as amended) was unanimously agreed 

by the Executive Committee, on the morning of the very last day of the Assembly." 

The Executive Committee also agreed on the text of a resolution co-sponsored by 

52 States, later adopted as Resolution ~25-3.1m 

The Plenary, on the afternoon of 10 May 1984, proceeded to unanimously adopt 

the text of Article 3 bislol and the aforementioned Resoluti~n.~~ 

b) Analysis of Content of Article 3 bis 

The text of Article 3 bis reads: 

"(a) The contracting States recognize that every State must refrain from 
resorting to the use of weapons against civil aircraft in flight and 
that, in case of interception, the lives of persons on board and the 
safety of aircraft must not be endangered. This provision shall not 
be interpreted as modifying in any way the rights and obligations 
of States set forth in the Charter of the United Nations. 

@) The contracting States recognize that every State, in the exercise 
of its sovereignty, is entitled to require the landing at some 
designated airport of a civil aircraft flying above its territory 
without authority or if there are reasonable grounds to conclude 

loIbid. at 158. I t  called upon ICAO Member Sates, to, inter olio:: 
a) co-oprate in improving co-ordination between military and civil 

communications systems and ATC agencies ro as to enhance the safq of 
civil aircraft during the identification and interception phases; 

b) seek to harmonize procedur#r for interception of civil airccaft; and 
c) seek adhefence to uniform navigational and flight operational p d u h s  by 

flight crew of civil aircraft. 
(ICAO Doc. 9437, supra, Ch. II, note 13 at 15; and ICAO Doc. 9662: &sd& Rcsolwio~~~ in 
Force (rrs of 4 October 1995) at 17). 



that it is being used for any purpose inconsistent with the aims of 
this Convention; it may also give such aircraft any other 
instructions to put an end to such violations. For this purpose, the 
contracting States may resort to any appropriate means consistent 
with relevant rules of international law, including the relevant 
provisions of this Convention, specifically paragraph (a) of this 
Article. Each contracting State agrees to publish its regulations in 
force regarding the interception of civil aircraft. 

(c) Every civil aircraft shall comply with an order given in conformity 
with paragraph @) of this Article. To this end each contracting 
State shail establish all necessary provisions in its national laws or 
regulations to make such compliance mandatory for any civil 
aircraft registered in that State or operated by an operator who has 
his principal place of business or permanent resident in that State. 
Each contracting State shall make any violation of such applicable 
laws or regulations punishable by severe penalties and shall submit 
the case to its competent authorities in accordance with its laws or 
regulations. 

(d) Each contracting State shall take appropriate measures to prohibit 
the deliberate use of any civil aircraft registered in that State or 
operated by an operator who has his principal place of business or 
permanent residence in that State for any purpose inconsistent with 
the aims of this Convention. This provision shall not affect 
paragraph (a) or derogate from paragraphs (b) and (c) of this 
ArticIe. ' lQ) 

The Vienna Conventio~ on !he Lmu of Treaties is the most authoritative text 

governing the interpretation of treaties.la Article 3 1 stipulates that a treaty (including 

an amendment to a treaty) 'shall be intezpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose". Article 32 allows for recourse to "supplementary means of 

interpretation, including the preparatory work of the treaty and Ule drcumstancts of its 

conclusion, in order to conhn  the meaning resulting from the appfication of Article 3 1, 

'"'ICAO Doc. 9436, supra, note 1. 

"Opened for signature at Vienna on 23 May 1%9, 1155 U.N.T.S. 331; 1974 A.T.S. 2; 19#) 
C.T.S. 37; 1971 N.Z.T.S. 4; 1980 U . T . S .  58; (1969) 8 I.L.M. 679 meteinafter "Wema 
Convention"]. 



or to determine the meaning when the interpretation according to Article 31" leaves the 

meaning "ambiguous or obscurew or "leads to a result which is manifestly absurd or 

unreasonable". Article 31(3)(a) and 0) allows account to be taken of any subsequent 

agreement or practice of States parties to a treaty as an aid to its interpretation. 

i) P a r a g a  

As to thefirst sentence of paragraph (a) of Article 3 bis namely, that: 

"The contracting States recognize that every State must refrain from 
resorting to the use of weapons against civil aircraft in flight and that in 
case of interception, the lives of persons on board and the safety of 
aircraft must not be endangered. " , 

the French-Austrian draft had used the words "undertakes to refrain from resorting to the 

use of force against aircraft of the other contracting State,..' The word "recogniu" was 

used instead of "undertakesn to show that the obligation to refdn is declaratory of 

customary international law, in much the same way as the word is used in Article 1 of 
the Chicago Convention to show that the Article is a reflection of the customary law 

principle of the sovereignty of every State over its airspace. The same philosophy 

underlies the words "every State", namely, to indicate that the obligation rests not only 

on States which are party to Article 3 bis, but on all States. 

This was also the reason for the non-usage of the words "of other contracting 

State" in the Austrian-French text since the protection is to be extended not only to 

aircraft of other States party to Article 3 bis or members of ICAO but to aircraft of all 

States. Some commentators have interpreted such deletion as rendering Article 3 bis 

applicable not only to foreign aircraft, but also to aircraft of one's own nati~nality?~ 

lwRofssor Cheng states: 
"But one unexpected m l t  ofthis deletion is that Artick 3 bb is now applicable not 
only to all foreign registered aircraft, but a h  aircraft of a State's own registration. 
Such a provision, one which involves no foreign or h t e d o o l l  element, is most 
unusual in international agreemen ts.... It has been suggested that this very 
u n u b  would preclude the &ck fmm being intqmtd u b h g  applicable 
dso to national aircraft. Such an interpretation is not trmbIe..." (Cheng, s u p ,  
Cb. I, note 31 at 63). 

See dm Majid, supra, Ch. II, note 31 at 222. 



This is an unsustainable argument. The correct interpretation is that put fomard by 

Professor Milde: 

"The protection ... is reserved to Iforeign' aircraft and does not include 
aircraft of the State's own registration .... After discussions in the 
Executive Committee, the reference to aircraft 'of the other contracting 
State' was dropped for the specific reason that the protection was to be 
recognized as mandatory with respect of aircraft, whether belonging to 
contracting or non-contracting States. At no stage of the deliberations and 
drafting did the Assembly ... contemplate regulation of the status of an 
aircraft in relation to the State of its own registration; such regulation 
would have exceeded the scope of the Convention which deal with 
international civil aviation. Again, the purpose of the Convention.. .is to 
establish conventional rules of conduct in the mutual relations of sovereign 
States but not to govern matters of their exclusive domestic jurisdiction. 
Consequently, Article 3 bis will not apply to the treatment of aim& by 
the States of their registration.. . " (emphasis supplied)1m 

As to the phrase " m w  refrain from resorting to the use of weaponsw, the 7th 

Edition of Annex 2 which was in effect at the time of the adoption of Article 3 bis 

contained in its Attachment A, a provision to the effect that "Intercepting aircraft should 

refrain from the use of weapons in all cases of interception of civil aircraftw. The 

Austrian-French text used the words "undertakes to refrainw; the United States' draft 

referred to an agreement not to use force; the proposal of the USSR used the words 

"shall refrain", while the Ecuadorian draft used "agrees to refrain". The LACAC draft 

referred to an obligation not to resort to the use of armed force. 

The use of the word "refrain" had its genesis in Annex 2 and the drafts of 

Austria-France, the USSR, as well as that of Ecuador. Professor Cheng states: 

"Comparing the words 'abstain' and 'refrain', the Webster's InremufionaI 
Dictionary states: 

'REFRAIN is not so emphatic as abstain. ... Indeed, to refrain 
from an action means its voluntary non-puforman ce.... " 

He therefore concludes that it appeared "possible that, even when Article 3 his has been 

brought into force, on account of the relative mildness of the injunction merely to 

'%Me, supra, Ch. III, note 197 at 126. 
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'refrain' ..., States would consider themselves entitled. ..to exercise at least the same 

discretion as they now enjoy under Annex 2. "'UJ 

On the other hand, that distinction between "refrain" and "abstain" is not carried 

in ihe New Laicon Webster's Encyclopedic Dictionary of the Englfsh Language, which 

defines "refrain" as "to abstain from doing something" .la This leads to a typically 

obscure or ambiguous meaning to which the Vienna Convention allows recourse to the 

t r a v m  prtfpararoires. In their explanation of the first sentence of their draft, the French 

and Ausaian governments stated that it "affirms the prohibition from resorting to the use 

of force against civil aircraft."lW What is also clear is that the vast majority of 

delegations at the Assembly believed they were expressing in the h t  sentence a rule of 

customary international law prohibiting the use of force against civil aircraft, subject only 

to the right of self-defence referred to in the second sentence. 

In the interpretation of a treaty, the Vienna Convention allows account to be taken 

of any subsequent agreement or practice of the parties regarding such interpretation. It 

is possible to discern also in the subsequent pronouncements of States when conside~g 

the Iran Air (1988) and U.S. Civil Aircraft (1996) incidents, as well as the 

1993 KAL 007 ICAO investigation report, the view that the first sentence of Article 3 

bis constitutes a ban on the use of weapons against civil aircraft.u0 

'Supra, Ch. I, note 31 at 61-62. In support of this conclusion, he cornpara the clause to the 
stronger language used later in the sentence ("must not be endangetad"), and also refers to the Soviet 
dnA amendment according to which contracting States "shall reWn from using weapons against such 
[civil intruder] aircraft" but this provision "shall in no way detract ftom the right of a contracting 
State to protect its sovereignty or safeguard its securityw; Prof'sor Cheng believes that the USSR saw 
nothing contradictory or incompatible betwccn these two provisions (supra). 

logCanadian Ed. (New Yo*: Laxicon, 1988) at 838. 

lmSupm, note 17; and supra, note 33-34 and accompanying texts. 

"*!kc in particular, the Resolution of 27 June 1996 whsrc the ICAO Council "REAFFIRMS itr 
condemnation of the use of weapons against civil aircraft as Wig incompatible with. ..the nrles of 
customary intcrnatioaal law as codified in M c f e  3 bh (wpm, Cb. m, note 188 and accompanying 
text). See also the dated Security Council Resolution of  26 fuly 1996 which condemned "the use 
of weapons against civil aircraft in Right as being incompatib1e with... the rules of customary 
international law as codified in ArtrgcIe 3 bis" (supra, Ch. EI, note 189). 



It should be noted also that the word "refrain" is immediately preceded by the 

mandatory "mustm. Further, the last part of the sentence lays a firm obligation on States 

not to endanger the lives of persons on board and the safety of the aircrafk in case of 

interception: it would be illogical to interpret the fint sentence as permitting the use of 

weapons in some situations, while in all cases laying an obligation not to endanger 

persons on board or the aircraft, since it is difficult to visualize circumstances where the 

use of weapons would not create such a danger, even when used as a wanring. Indeed, 

Attachment A to the current (Ninth) Edition (1990) of Annex 2 specifically discourages 

the use of tracer bullets on the basis that such use is hazardous. 

While recognizing that the meaning of the word "refrain" is ambiguous in the 

context of Article 3 &is, it seems on balance that the proper meaning to be attributed is 

one of a fm obligation on States not to use weapons against civil aircraft in flight with 

the only exception being in circumstances giving rise to selfdefence under the UN 

Charter. * *I 

As to the word "weapons", the Austrian-French, United States', Ecuadorian and 

South Korean proposals dl referred to the "use of force" or used similar wording. The 

LACAC draft originally referred to "armed force" but this was later changed to 

"weapons". The USSR's text from the beginning used the word 'weapons". However, 

it was the Jamaican Delegation which fust articulated the reason why "use of weapons" 

was preferable. It noted that Annex 2 used the word "weaponsn, and that further, "any 

interception must necessarily involve an element of interference and, therefore, the 

concept of the use of force, which must not be construed as to deny the legitimacy of 

interception in appropriate cases. " 11* The USSR also believed that "interception almost 

always involved the use of force" and that it was "out of humane consideration that force 

was used in interception".113 The Australian Delegation interpreted the word "weaponsa 

tllRichard believer that Article 3 bis coatempla~ ra "absolute chuactcr to the bm on the use 
of weaponsn ( s u p ,  Ch. I, note 22 at 154). 

112S~pru, note 54 and accompanying tat. 

llsSupra, note 55. 



"in the broadest possible terms to include any devices that could be used to destroy civil 

aircraft."lM It would seem therefore, that reasonable and proportionate force not 

including the use of weapons, is permitted in cases of interception. 

In relation to the term "civil aircrar, it wil l  be r d e d  that the Chicago 

Convention is applicable to civil aircraft only, and not to state aircraft; Article 3@) 

thereof provides that aircraft used in military, customs and police services shall be 

deemed to be state aircraft. It is generally agreed that "the usage of the aircraft in 

question is the determining criterion, and not, by themselves, other factors such as 
aircraft registration and markings, call sign used, ownership (public or private), type of 

operator (privatelpublic), except insofar as these criteria go towards showing type of 

usage."115 The Assembly decided not to refer to "aircraft engaged in civil 

aviation".l16 The word "civil" is, in any event, by virtue of Article 3 of the Chicago 

Convention, superfluous, and is in fact not often used elsewhere in the text of the 

Convention. Therefore, the protection offered by Article 3 bis is to ahcraft of foreign 

States, not being used in military, customs of police services. "Aircraft" is defined in 

various ICAO Annexes as "Any machine that can derive support in the atmosphere from 

the reactions of the air other than reactions of the air against the earth's surface": this 

woutd include balloons but not hovercraft. 

The term "in flight" was not much discussed. This qualification was not 

specifically used in any of the draft amendments presented to the Assembly. Professor 

Cheng states that the inclusion seems to have been "designed to exclude cases such as 

the storming of hijacked aircraft at Mogadishu and Tehran airports."'" Other ICAO 

- 

114KA0 Doc. 9438, supra, Cb. III, note 198 at 149. 

"sSupra, Ch. III, notes 19l-193 and accompanying texts. 

L1%upru, notes 58-61 and accompanying t-. 

tv~heng. s u m ,  Ch. I, note 31 at 64. 



documents do not have a consistent interpretation of "in flightw .ll' The Via-Chairman 

of the Working Group offered some clarification as to what was intended, stating that the 

term "had been used in the ordinary Oxford dictionary sense of the act or mannu of 

flying through the air'".1'9 In the absence of any other explanation, therefore, Article 

3 bis only covers aircraft which are airborne. The qualification of "in flight" may well 

lead, in the words of Professor Cheng, to "some rather strange situationsw. In a slight 

modification of an example he gives, if  a foreign helicopter is used to rescue a convict 

from prison: 

"while the officers of the law may use weapons on the convict, on the 
helicopter and on the rescuers while the aircraft is on the ground, they 
must.. .immediately refrain from doing so, "120 

once the helicopter is in the air. 

The last part of the first sentence, namely, that "in cae  of interception, the Iiws 

of persons on board and the safety of aircrafr must not be endangered' is, in the main, 

clear enough and problem-free. It is an explicit indication that Article 3 bis does not 

forbid interceptions, merely that in such cases, weapons must not be used and in any 

event, the safety of the aircraft and the lives of those on board must not be placed in 

" l h e  Convention on wenccs and Certain Orhrr Acts Cbrrmuftcd on Board Airnap, signed at 
Tokyo on 14 September 1963,704 U.N.T.S. 219; ICAO Doc. 8364; 1970 A.T.S. 14; 1970 C.T.S. 5; 
1969 U.K,T.S. 126; T.I.A.S. 6768, (1963) 2 I.L.M. 1042 [hereinafter "Tokyo Convention") in 
Article l(3) defines "in flight" as "from the moment when power is applied for the purpose of take-off 
until the moment when the laading run ends"; an almost identical definition is contained in Article 
l(2) of the Cbnvention on Damage Caused by Foreign Airctaj? to Third Parn*es on the Sufoce, signad 
at Rome on 7 October 1952,310 U.N.T.S. 181; ICAO Doc. 7364 [hereinafter "Rome Convention"). 
The Convention for the Suppression of Unli@I Seuure qf A i m # ,  signed at The HQpe on 16 
December 1970, 860 U.N.T.S. 105; ICAO Doc. 8920; 1972 A.T.S. 16; 1972 C.T.S. 23; 1972 
U.K.T.S. 39; T.I.A.S. 7192; (1971) 10 I.L.M. 133 @meinafter "Hague Conventionu) md the 
Convention for the Supprcpsion of Unlay/%l Acts Against the Safcry of Civil Auicrrio~t, signed at 
Montreal on 23 September 1971,974 U.N.T.S. 177; ICAO Doc. 8966; 1973 A.T.S. 24; 1973 C.T.S. 
6; 1974 U.K.T.S. 10; T.I.A.S. 7570; (1971) 10 I.L.M. 1151 @mdaa€ter "Montreal Convention"] 
in Articles 3 and 2 rtspoctively, give a broader defiaition, nameIy, h m  the moment when all the 
oircrpft's external dooa arc c l o d  following embarkation until the momeat wbea any such door is 
opened for disembarkation. 

" ~ C A O  Doc. 9438, supra, Ch. III, note 198 at 152. 

'DCheng. supra, Ch. I, note 31 at 66. 



danger. Professor Cheng makes an interesting comment that as worded, the obligation 

not to endanger the safety of aircraft and the lives of those on board seem to apply only 

to cases of interception, and he believes that States should be under such an obligation 

at all times, and not only when intercepting aircraft."' It is however clear ffom the 

travauxprt!patc~~oires that States did indeed intend the primary result to be the protection 

of such aircraft and persons on board, whether or not an interception is being carried out. 

The correct interpretation seems to be that they wanted to stress in pom~culor that 

interceptions must not endanger the aircraft and such persons, since the fist part of the 

sentence already banned the use of weapons against such aircraft. The clause was never 

intended to imply that absent an interception, States are fke to endanger such aircraft and 

their occupants. 

The second sentence of paragraph (a), with its reference to the rights and 

obligations set forth in the Charter of the United Nations, was originally proposed in the 

Austria-France, United States and Ecuador drafts. Both the Austrian-French and United 

States' drafts made specific mention of Article 51, which relates to the right of seK- 

defence. Although the express reference to Article 5 1 was not maintained, the discussions 

make clear that the intent is to provide in this second sentence the one exception to the 

prohibition of the use of force against civil aircraft, namely in the case of self-defence 

as foreseen in Article 51. Some delegations were of the opinion that reference to the 

Charter or to Article 51 was too restrictive or was not applicable to the situations being 

con~idered.'~ As indicated above, some commentators also share the correct view that 

the right of self-defence under the Charter does not apply per se in the case of the use 

of force against civil aerial in t r~den . '~  

t2clbid, at 67. 

t P S u p ,  notes 52-53 and accompanying tats.  

'%upra, Ch. II, notes 30-31 and accompnyhg texts. 
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In the first sentence of paragraph (b), the words "recognize" and "every State" 

were used to indicate that the right to require landing already existed in international law, 

and that this provision is a mere codification thereof. 

On the matter of the airport for landing, the text uses the word "desigtwtedw. One 

interpretation could be that this implies prior identification of the airport or airports, 

although it is difficult to see how this could be, bearing in mind that it is not possible to 

determine in advance some pertinent factors such the location of the civil aircraft, its 

runway requirements, mechanical condition, and prevailing weather conditions. A better 

interpretation is that the designated airport is any airport so indicated to the civil aircraft, 

at the point of, or during, the interception process. 

The United States', USSR's and Ecuador's drafts all referred to a requirement to 

land at a designated airport, while the LACAC proposal was for a "suitable airportw.la 

In connection with interception, the 7th Edition of Annex 2, Attachment A, used the term 

"designated aerodrome.. .suitable for the safe landing of the aircraft type concerned", and 

the Assembly retained the word "designated". However, this must also be nad as being 

one suitable for the landing, as othenvise the lives of persons on board would be 

endangered and the safety of the aircraft cornpromi~ed.'~ 

Paragraph @) recognizes two grounds for the territorial sovereign to require a 

landing or to give other instmctions to put an end to the violon*on: 

i) when the aircraft is flying above its -tory without 
authority; or 

'Yfhe Dplegatioo of Switzerland supported the LACAC view that the landing must be at "an 
appropriate aerodrome" (ICAO Doc. 9438, supra, Ch. III, note 198 at 61). Similarly, the Delegation 
of Ecuador could accept either an "appmpripte" or "suitable* designated ahpa, "baclruse a 
designated airport might not be suitable for a particular aitcrsAn (supra at 116), and that of Peru 
wanted the landii "at an oirpolt having appropriate characteristics* (supm at 135). Howvct, the 
Delegation of Saudi Arabia felt that the expression "'suitable airport' Rised questions ~~g the 
authority and power to kick on the suitabirlity of the &port for this type of aircraft and who would 
be liable for the consequencer' (supra at 71). 

'me Ecudor d d t  amendment makes this pint d d y  (supra, note 20). 



ii) if there are reasonable grounds to conclude that the aircraft 
is being used for any purpose inconsistent with the aims of 
the Chicago Convention. 

At the 24th Session of the Assembly in 1983, the Soviet Union stated that the 

French proposal for an amendment could only be discussed in relation "with questions 

dealing with the prevention of the use of civil aircraft for unlawful purposes and the 

violation of the airspace of States".'26 Austria and France paid heed, because in their 

proposal to the 25th Session (Extraordinary) of the Assembly, they included an 

entitlement of the subjacent State to require a landing if the aircraft violated its 

sovereignty or if it was used for purposes inconsistent with the aims of the 

Convention. ln 

With respect to thefirsf ground, some States preferred the term, "flying above 

its territory without authority", essentially as suggested by the United States, whose 

Delegation felt that the phrase "violations of sovereignty" was ambiguous and possibly 

too subjective. Notwithstanding , the difference in meaning between the two phrases 

is not apparent, unless it could be argued that sovereignty may be violated even when an 

aircraft is flying over foreign territory with authorization (e.g. when it performs certain 

illegal activities) and that the ground adopted in the text is therefore narrower, or that 

it is more amenable to objective determinatiod" It should be noted that the 

requirement for the subjacent State to have reasonable grounds (to conclude) in order to 

require a landing or to give instructions apply only in relation to purposes inconsistent 

'D?Fupra, note 7. 

InSupm, note 17 and rcompaaying text. 

lUSupra, note 6s-66 md accompanying texts. 

'*is seems to have been the view of the Delegation of Fulland, which expressed the opinion 
that the phrase "violate the soverrignty of tbat State' covered the substantive point that intcrc@on 
procedures must be possible not only in cases o€uoauthorized entq into the ahpace, but dm in acar 
wh- .II Oirctofk opnti.~g the ~ V C  ~ @ a t i o ~ ~ ~  within the a h p ~  of r S W ,  Lee, 
deviating h m  the mute, flying over pmhibitd roam, dc.' (ICAO Doc. 9438, supm. Ch. IXC, note 
198 at 42). On the 0 t h  band, the hckgatc o C W  believed that neitha b.dr fbr tb~~ir ing  r 
landing would cover a 'deviation fiom a flight path within the .inprc of. State* (sqm at SS). 



with the aims of the Convention, and not in the case of flight above territory without 

authorization. The reason for the difference in treatment is not known and may simply 

have been a drafting error which was overlooked, as the Delegation of the United 

Kingdom which had made the original suggestion wished that the subjacent State should 

have such reasonable grounds in both casedM The meaning of the fist ground did not 

generate much discussion at the Assembly. 

The second ground, i.e. an aircraft being used for any purpose inconsistent with 

the aims of the Chicago Convention, is more problematic. The phrase borrows from the 

language of Article 4 of the Convention.13' 

The "aimsw of the Convention are not clearly spelled out anywhere. Reference 

may be made to the Preamble of the Convention which refers to the abuse of 

international civil aviation, and to Article 44 which sets out the "aims and objectives" of 

the Organization. If Article 44 is interpreted to encompass the "aims" of the Convention 

as referred to in Article 3 bis, then a State would be entitled to require a landing or to 

give other instructions in the oddest of circ~mstances.~" Application of Article 44 in 

such situations would lead to manifestly absurd results. In any event, Article 44 does not 

set out the aims of the Convention, but rather those of the Organization. 

In a situation of this nature, it is necessary to examine the tmvou pr&parutoirns 

of the Chicago Conference which show that the phrase in Article 4 essentially mean 

"threats to general security" and that under this Article, States agree not to use civil 

aviation as a means to threaten the security of other States. Article 4 refers only to the 

llOSupra, note 67 and accompanying text. 

"'Supra, Ch. III, note 69. 

"See Chcng, supm, Ch. I, note 31 at 68; and Majid, supm, Ch. 11, note 31 it 222. 'Ibir would 
be the CUK, for example, of an aircraft belonging to an &line which b deemed to have Wad to 
"insure the sofe aad otdCr1y p w t h  of international civil aviation throughout thC world'' or faiId "to 
enmurage the arts of aircraft design and operation for peacefir1 purpo8toU ot has c a d  economic 
waste by unreasonable competition, ctc. It is obvious that it was never the intontion of the dnften 
of Article 3 b& to subject an airmatt to r landhg or other instnrctions undet those citcumstmccs. 



obligations of States and acts of States, not to those of individual airlines or 

Therefore, Article 4 also does not provide an answer to the meaning of the phrase in 

Article 3 bis. 

However, during the 25th Session of the Assembly, it seems "that the intention 

was to cover activities of foreign civil aircraft ... not only contrary to the 'aims' of the 

Convention [whatever these may be), but also contrary to the law and public order of the 

ovefflown State."" The Delegation of Cuba defined "acts inconsistent with the aims 

of this Convention" as: 

"Acts of aggression, infiltration or espionage, involving discharge of 
harmful substances or pathogenic agents; transport of contraband or 
prohibited traffic using the airspace of another State, even with destination 
to a third State or with any other purpose inconsistent with the aims of the 
convention. " 13s 

The Delegation of Peru similarly described "activities incompatible with the provisions 

of the Chicago Convention" as including: 

"spraying of areas with bacteriological contaminants, the transport of 
drugs, contraband, gun running, the illegal transport of persons and such 
other acts that could not be included within the precepts of the 
fundamental Charter of ICAO or any of its Anne~es ."~ 

No exhaustive definition or categorisation of activities inconsistent with the aims 

of the Convention was given, but it appears that many common crimes were deemed to 

be encompassed. It is also arguable that activities inconsistent with the aims of the 

Convention could include the fust ground i.e. "flying over its temtory without authority" 

(violations of sovereignty), since the principle of the sovereignty of a State over its 

InSupru, Ch. III, notes 197-198 and accompanying tens. 

%e C-WPllOS88 pan. 4.2. See also C-WPM217 pur. 6.1; and Milk, supra, Ch. IJI, note 
L97 at 125. 

usIC~O Doc. 9438, supra, Ch. IU, note 198 at 62. 

?IbU at 84. The USSR Delegation referral to "the spaying ofpoisonous substanas, the ill- 
carriage of narcotics, smuggling, the conveyance of memaaries and vuiour pmiow items, the theft 
of natural rclocuceo of various countries d SO toaha (&i& r 133), .Id 'intelligcncu ~ ~ g ,  
contraband [aad] secret transportation of rne~ccnariea" (&id. at 66). 



airspace is a cornerstone of the Convention. Delegations which refened to Article 4 of 

the Convention seemed to believe that it covued the wider range of activities now being 

considered as contrary to the aims of the Convention under Article 3 bis; indeed, with 

few exceptions, they were unsure about the intent of the drafters of the Chicago 

Convention. One of those exceptions was the Delegation of Cuba," which urged that 

Article 4 be given "a new interpretation in the light of the further development of civil 

aviation and its mi~use."~" 

The result is two consecutive articles in the Chicago Convention using the phrase 

"for any purpose inconsistent with the aims of this Convention" but with the Article 3 

bis provision having a much broader meaning. However, it is possible that the phrase in 

Article 4 of the Chicago Convention can now, in the Light of the subsequent agreement 

and practice of its parties as reflected in the Article 3 bis negotiation and adoption,'" 

be regarded as having the same meaning as in Amcle 3 bis. 

According to this interpretation therefore, a State would have a broad, undefined 

discretion in requiring a landing or in giving other instructions particularly under the 

second ground, in which case it is subject only to the requirement that it must have 

reasonable grounds to conclude that there is a usage inconsistent with the aims of the 

Chicago Convention. 14* 

issupra, Ch. 111, note 198. 

l"IC~O Doc. 9438, supra, Ch. El, note 198 at 101. Indeed, at the next regular Session of the 
Assembly in 1986, Cuba and Peru jointly p ~ e n t c d  a paper (A26-WPl102) in which they stab (hat: 

'The 'delikcate use for inconsistent purposes' contemplated in paragraph d) of 
Article 3 b* is very different from the 'misuse' referred to in Article 4.... That 
paragraph. in k t ,  was included in response a the need to provide for measurea by 
States against occurrences of a contemporary naturt." 

'% thc Vienna Convention, supra, note 104 and accompanying text. 

l%ven with this b m d  definition of 'purposca inconsistent with the aims of (his Conventiona, 
or pahaps beciause this meaning was not subsmibed to by 1 deIegations, or in view of the lack of 
c o ~  expftssion given to the p b ,  the Delegation of Noruny believed tha! ' 'pqpph @) in 
no way exhausted the enumeration of ~ i ~ ~ o l l s  in which a State could ru@c an ovedyhg &c& 
to Ianda (ICAO Doc. 9438, s u p .  Ch. III, note 198 at 149). 



Not only can the territorial sovereign require a landing of the airctaft, it can also 

give any other instructions to put an end to such violations. The draA amendments 

presented to the Assembly referred only to a requirement to land, but this additional 

possibility provides more flexibility to States, since a landing may not be necessary in 

all circumstances. For example, it may suffice to guide an offending aircraft away from 

territory or prohibited zones, or back onto an assigned air corridor, providing always that 

the lives of persons of board and the safety of the aircraft are not placed in jeopardy. 

Some commentators have examined the relationship of Anicle 3 bis to [he ToRyo 

Con~enrion.~' That Convention in Article 3 (3) does not exclude any criminal 

jurisdiction exercised in accordance with national law, but according to Article 4, a party 

which is not the State of registry "may not interfere with an aircraft in flight in order to 

exercise its criminal jurisdiction over an offence committed on board except in the 

following cases: 

a) the offence has effect on the territory of such State; 
b) the offence has been committed by or against a national or 

permanent resident of such State; 
c) the offence is against the security of such State; 
d) the offence consists of a breach of any rules or regulations relating 

to the flight or manoeuvre of aircraft in force in such State; 
e) the exercise of jurisdiction is necessary to ensure the observance 

of any obligation of such State under a multilateral agreement." 

Professor Milde states that this constitutes an important clarification to 

Article 3 bis, in particular, with respect to the second basis for requiring a landing. He 

expresses the opinion that any of the grounds listed in Article 4 of the Tokyo Convention 

gives the State the right to 'interfere", which he believes includes the right to requirt a 

landing or to give other  instruction^.'^^ In view of the broad definition given to the 

phrase, "any purpose inconsistent with the aims of this Convention", by the drafters of 

Article 3 bis, it is submitted that this is a proper interpretation. 

HtCheng, supra, Ch. 1 note 3L at 69-70, on the assumption that the second ground for requiring 
a landing is not as wid0 as postulated above, does not off- Cirm conclusions but ~everthtlms -ha 
some interesting results if Article 3 his is i r e d  to ovemde the Tokyo Conveation. 

'%ilde, supra. Ch. III, note 197 at 128. 



For the purpose of requiring a landing or of giving these other instructions, the 

second sentence of paragraph (b) provides that States "may resort to any appropriate 

means consistent with the relevant rules of international law, including the reievant 

provisions of this Convention, specificalIy paragraph (a) of this Article". The Austrian- 

French proposal made reference to appropriate means in accordance with the SARPs, 

while the United States' draft provided for means consistent with the obligation not to 

use force against civil aircraft and not to endanger the aircraft and its 

In the Executive Committee, and in line with the United States' proposal, it was 

decided to refer to the obligations in paragraph (a)? However, certain reservations 

were raised in regard to the wording of this sentence. The Delegation of Nigeria stated 

that the last sentence of paragraph (b) would expose pilots to danger since "it tended to 

encourage individual States to establish their own interception procedure" and it felt it 

necessary to have uniform interception procedures "to eliminate confusion which the 

establishment of different procedures by States would create in the minds of pilots".14s 

Although the Delegation made its comments in relation to the last sentence of paragraph 

(b), it is submitted that it more properly applies to the second sentence. The Delegation 

of Ethiopia believed that the expression "any appropriate means" should be clarified 

because otherwise, "States involved in such incidents might attempt to justify any 

extreme action they had taken as being appropriate and consistent with the relevant rules 

of international law " 

'%pro, note 17 and accompanying text; and supra, note 18. 

luSupru, notes 68-69 and accompanying texts. 

I U I C ~ O  Doc. 9438, supra, Ch. III, note 198 at 113. Similar views were uprased by the 
Delegations of Greece which believed that this provision "seemed to stress the right of S t w o  to 
regulate individually as they wished and in different ways the very ddicate question of htaeepcion, 
which theu Delegation f d  might lead to d i u s  coasqutnces" (supra a! La), and Iielmd, 
which stated that "the regulations governing interception should be the same fbt dl countcies bscrurc 
it could be very dangerous if different standards were applied" (supra at 150). ' 

"%id. r 140. The Delegation ofthe Federal Repubtic of Gccmaay thought that inclusion o f  the 
refercpce to internationat law might cause pmbIems buawc it could "give cise to subjective 
interpretation as to wbat rules were relevant and what were ~CKCICVUI~" (ibia at 115). 



What seems clear is that the reference to relevant rules of international law was 

intended to encompass more than the provisions of the Chicago Convention and 

paragraph (a) of Article 3 bis. With imprecise language, Article 3 bis leaves unanswered 

what these additional d e s  could be. Perhaps the intent was to refer to relevant SAWS 

without doing so expressly. Professor Milde is of this opinion: 

"Any act of interception or other enforcement measure not involving the 
use of weapons against civil aircraft in flight is legitimate and acceptable. 
Any interception procedures consistent with the applicable [SARPs] ... 
would be 'consistent with relevant rules of international law'. ""' 

To his first sentence must be added the additional qualification that such act or measwe 

must also not endanger the airclaft or its occupants. 

In addition to the SARPs, it seems that customary international law recognizes a 

requirement to warn aircraft by means of shots or tracers, which the latest edition of 

Annex 2 discourages. 

Whatever these "relevant rules of international law" may be, the 'appropriate 

meansn must be consistent with the obligation not to use weapons against civil aircraft 

in flight and, in cases of interception, not to endanger the aircraft and its occupants, 

subject only to the exercise of the right of self-defence under Article 51 of the United 

Nations Charter. 

With regard to the lust sentence and the agreement of each contracting State to 

publish its regulations regarding interception, delegations believed that it was essential 

that flight crew have knowledge of such regulations so as to enhance safety. The draft 

of the United States also required a notification of differences betwem such regulations 

and "ICAO's recommended interception proceduresn. &mex 2 Standards on interception 

constitute, by virme of Article 12 of the Chicago Convention and a Council decision of 

15 April 1948, "Rules of the Airw to which States may not Ne differences in their 

application over the high seas? More relevantIy in the case of aerial intrusions, States 

may, however, file differences between thest Standards in their application over national 

"'Milde. supra, Cb. III, note 191 at 127. 

"%bid at 105-106; and see the "Fotmrotd" to Annex 2. 

202 



territory. Material contained in Attachment A to Annex 2, headed "Interception of Civil 

Aircraft", is for guidance only, does not constitute Standards, and States are not required 

to file any differences. The 7th Edition of the Annex applicable in 1984 does not, but the 

latest edition does, invite States to notify such differences in relation to the Special 

Recommendations contained in Attachment A. The United States' draft, insofar as it 

required States to N e  any difference between their regulations and practices and ICAO 

procedures (which go beyond Standards and include Recommended Practices and the 

Special Recommendations in Attachment A) constituted additional obligations not 

provided for under the Chicago Convention. 

Although the U.S. proposal was not accepted by the Assembly, States are 

nevertheless obliged under Article 38 of the Chicago Convention to fde with ICAO my 

differences between their regulations and practices and the Standards in Annex 2, 

although not necessarily the material in Attachment A. No difference may be filed to the 

Standards in their application over the high seas. 

E) Paraera~h a 
Paragraph (c) requires every civil aircraft to comply with an order given in a 

conformity with paragraph (b) (to land or other instructions to put an end to the 

violation). 

Each contracting State must have "all necessary provisions in its national laws to 

make such compliance mandatory for civil aircraft of its nationality and those operated 

by an operator who has his principal place of business or permanent residence in that 

State." 

Paragraph (c) of the Austrian-French text required each State to establish all 

necessary provisions in its natio~ol Imvs to make it obligatory for aircraft on its registry 

to comply with an order to land; the daft of the United States stated the need for the 

State to take appmpriute memures to ensun such compliance. The Delegation of Japan 

had strong reservations about the refanee to national laws and would prefer the United 



States' wording." In the end, it was decided to refer to necessary provisions in 

national laws or regulations. Hence, a State discharges its obligation under the second 

sentence of paragraph (c) by having in place adequate legislation; it does not in addition 

or in lieu thereof have to take "appropriate measures to ensure* such compliance. 

An "operutor" is defined in Annex 6 (Operaions ofAircr@) as an entity engaged 

in or offering to engage in aircraft operation. This does not much advance our 

understanding, and one could perhaps instead describe an operator as the natural or 

juridical pemn which, in the words of the United Kingdom 1982 Civil Aviation Act, has 

the management of the aircraft.'M 

The meaning of the phrase 'principal place of business or pemanenr residence" 

was not discussed in the Executive Committee or Plenary Meetings. It appears to have 

been borrowed from the 6 October 1980 Protocol Reluting to on Amendment to the 

Convenrion on Internotional Civil Aviation [Article 83 bis] on the transfer of certain 

safety-related functions from the State of registry to the State of the operator, and which 

refers to "an operator who has his principal place of business or, if he has no such place 

of business, his permanent residence in another contracting State.. . . " Two 

Conventions adopted earlier under ICAO auspices also used similar phrasedogy.ln 

The concept of permanent residence is usually one attached to a natural, as 

opposed to a juridical, person and is determined according to national laws; in practice, 

most operators will be legal persons, save for a few cases of gened aviation. It is 

questionable whether the State of incorporation of a legal person is to be deemed to be 

its permanent residence. The principal place of business of a person is also one to be 

**supra, note 70 and accompanying text. 

W i v i l  Aviation Act (London: HMSO, 1982) The Rome Convention (supra, note 1 18) d e b 8  
in Aaiclc 2 an operator as 'the person who was making use ofthe aimaft at the t b  the b q e m r  
caused, provided that if control of the navigation of the aim& was r&ncd by the penon h a  
whom the right to makc use o f  the aircraft was derived ... that person shall be consldmd to be the 
operator. " 

ls'IC~O Doc. 93 18, at para. (a). -The State of the operator is de8wd in those terms in Amex 6. 

'%e H a p  and Montreal Conventions in ArticIa 4 and 5 respectively (supra, mte 118). 



determined according to national law, through an examination of the facts of each case 

and comparing the various places of business so that the main one is identified. Domestic 

case law supports the view that the principal place of business of an operator is the place 

where its executive and main administrative functions are located, in other words, its 

centre of corporate activitiedn Article 83 bis provides a priority in determining the 

relevant State of the operator, namely, where he has his principal place of business, and 

only failing the existence of such a place is the State of the operator, that where he has 

his permanent residence. Article 3 bis does not establish such a priority: it is the 

principal place of business or permanent residence. It is conceivable for an operator to 

have his principal place of business in one State and his permanent residence in another. 

On balance, Article 3 bis would seem to put the obligation on both States, in addition to 

the State of registry. 

It is clear that delegations recognized the incrdngly common transnational 

transfer of operational bases of aircraft, especially in the cases of lease or charter, and 

sought to cast as widely as possible the States which must make compliance mandatory 

or take action in case of non-compliance.lY 

In theory, an aircraft may be subjected to the laws of one State or as many as 

three different States, making such compliance mandatory, viz., the State of registry, the 

State of the operator's principal place of business, or the State of the operator's 

permanent residence. 

As to the Iarr sentence of paragraph (c), it should be noted that the draft 

amendments presented to the Assembly did not contain a similar provision and it 

appeared for the fist time in the text prepared by the Working Group. 

The reference to "severe penalties* is derived from the Hague and Montreal 

 convention^,^^^ which provide for each contracting State to make the offence@) 

laE.g,, see the United States' case of Wood v. Unired Airlines Inc., 8 Avi. 11,WX) (1963). 

lYSupra, note 73 and accompanying text, 



(covered by each Convention respectively) punishable by "severe penalties". Neither 

these Conventions nor Article 3 bis gives a definition of "severe penaltiesa. The 

Delegation of Syria wanted a more specific indication to be given of the meaning.w 

Some delegations prefened "appropriatew penalties.'" The Vice-chairman of the 

Working Group offered the following clarification: 

"The fact was that 'severe penalties' did not indicate any degree of 
severity. It would therefore be within the competence of the Contracting 
State, in its national laws, to provide for the penalty having regard to the 
degree of severity of the infraction.. . . ' [Slevere penalties', for example, 
could take the form of the revocation of the licence of a pilot ... or any 
other appropriate penalties.. . . ' [Slevere penalties' would enable the 
contracting State to deal with all situations.. . . " lSa 

Notwithstanding the qualification "severe", it therefore appears that utmost latitude was 

intended to be given to States in the determination of penalties. 

The clause "and shaN submit the case to its competent uurhorities in acconl~nce 
with its Imvs or regulations' also seems to be derived from Articles 7 of the Hague and 

Montreal Conventions according to which parties are obliged, where an offender is found 

in their territory, either to extradite him or to "submit the case to its competent 

authorities for the purpose of prosecutionw. Presumably, under Article 3 bis, the 

submission is for the purpose of investigation and judicial proceedings where waranted. 

lY IC~O Doc. 9438, s u p ,  Ch. UI, note 198 at 121. 

lnE.g., see the statements ofthe Wegations of the Fedecai Republic of G e m y  (ibid. at 119, 
Kenya (&id, at la, Ethiopia (ibid. at 140) and Romania (ibid. at 147). 

lUlbid. at 152. After adoption of the amendment by the Assembly, the Delegation ofthe Unitod 
States expressed its view that: 

"the penalties imposed might be administrative in nature and should be appropriate 
to the cirmmrtsam of the situation. includihg the astute of the action by the civil 
aircraft, whew or not the order to land was actually communicated and u n d d ,  
the condition of the aifcrah for landing, and the safcty of the landing sitew (ICAO 
Doc. 9437, supra, Ch. II, note 13 at 98). 

A similar opinion was e x p d  by the Delegation of the Faded Republic of Germany, namely: 
'that the formula 'punishable by severe pdtia' must be interpreted u giving way 
to both penat and mere administrative mauu.ces such as the supasion of lice- 
or rcgiantions" (ICAO DOC. 9437, s u p ,  Ch. I[, note 13 at 97). 



iv) 

Paragraph (d) was included so as to lessen the ftequency of usage of civil aircraft 

for purposes inconsistent with the aims of the Chicago Convention. It will be recaUed 

that the original Polish draft would oblige States to take appropriate measures to prevent 

violations by aircraft of the sovereignty of other States, to correct unauthorized deviations 

and to discourage the use of civil aviation for purposes inconsistent with the aims of the 

Convention. This proposal was not acceptable to the Assembly because States felt that 

this would be an impossible task to discharge, and further, it was feared that the 

paragraph could allow a State to shoot, or use weapons against, an aircraft if it could be 

alleged that another State had not prevented the intrusion. 

As drafted, only one of the grounds for requiring landing or the giving of other 

instructions under paragraph @) is encompassed in paragraph (c), v i t  , the usage for 

purposes inconsistent with the aims of the Convention. At f ~ s t  sight, the States identified 

in paragraph (d) are not bound thereunder to take appropriate measures to prohibit 

deliberate unauthorized entry into the airspace of other States, but it seems that such 

entry would also be a usage inconsistent with the aims of the Convention. 

The word "prohibit" is different from "prevent" and the obligation is satisfied if 

adequate laws and regulations exist. Funher, only deliberate and non-accidental usages 

are contemplated. As in the case of paragraph (c), States with aircraft on their registry, 

and those with aircraft operators (either on the basis of principal place of business or 

permanent residence) must ensure that the necessary legislation is promulgated, and an 

aircraft may find itself subjected to the laws of one or more States in this regard. 

The lasf sentence of paragraph (d) ("This provision shall not affect paragraph (a) 

or derogate from paragraphs @) and (c)") was intended to ensure that this paragraph did 

not constitute an exception to the other paragraphs and in particular, the primary 

obligation under paragraph (a). 

USupra, no- 80 and 82-87 and rceornpnyiag texts. 
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c) Article 3 bis and Customary International Law 

Pwsuant to Acticle 94(a) of the Chicago Convention, Article 3 bis requires 

ratification by 102 States for entry into force. As of 15 August 1998, it had obtained 100 

ratifcations and is expected to come into force within the following few months. Pending 

it entry into force, the use of weapons against civil acrid intruders will continue to be 

governed by existing general principles of international law. Even after its entry into 

force, such principles will apply between non-parties to the Protocol, between parties and 

non-parties, and even possibly between parties." 

During the negotiations leading to the adoption of the Protocol, delegatcs believed 

that they were engaged in an exercise of codifying the existing principles of international 

law in relation to the use of force or weapons against civil aircraft. Statements made in 

the Assembly immediately after the adoption also show that delegates believed that they 

had succeeded in this task with the adoption of Article 3 bis. 

I%e I.C.J. in the Nicaragua arse (supra, Ch. 11, note 25, paras. 172- 177) made the following 
o bsemat io ns : 

"The fact hat  the above-mentioned principles ... have been codified or embodied in 
multilateral conventions does not mean that they cease to exist and to apply as 
principles of customary law, even as regards countries that are parties to such 
conventions. 

... On a number of points, the ateas governed by the two sources of law 
[treaty and customary1 do not exactly overlap, and the substantive a l e s  in which 
they are fkuned are not identical in content. But in addition, even if a treaty norm 
and a customary norm.,.were to have exactly the same content, this would not be a 
tcason for the Court to take the view that the operation of the treaty process must 
necessarily deprive the custorncuy law of its separate applicability. 

...m ven if thc customary norm and the treaty norm were to have exactly 
the same content, this would not be a cawon for the Court to hold that the 
incorporation of the customary wnn into tmty-law must deprive the customary 
norm of its applicability as distinct from that of the treaty norm." 

It bar been generally accepted that unless a NIC is one of  CIS cogens, parties may contract out of it 
through a treaty which govcmr their mutual rrlatioas. Difficulties with the Co\utts mlhg my .ko 
arise when the content of the two sowces is diffemnt, and to a dispute d y  on the difkmt 
soumeti in suppoa of their nspective positions; unfesr prradonea is givea to one form 0.e. cmty), 
it would be difficult to determine which set of mIes would govern in 8 @cuk context. 



With one exception,16' no State clearly expressed a view that there was not 

already in existence a rule of international law prohibiting the use of force or weapons 

against civil aircraft. No State voted against the amendment, which was unanimously 

adopted. Even States which did not initially want an amendment did not take this position 

because they believed that such a rule did not exist; indeed, many thought that it was 

precisely bemuse such a rule already existed that an amendment setting it out was 

unnecessary. Even conceding that the amendment was a package, no State made a 

statement saying that it had voted for the package while resewing its position regarding 

the legal principles established therein concerning the use of weapons against civil 

aircraft. 

The review carried out in Chapter II of international law before the adoption of 

Article 3 bis led to the conclusion that use of force against civil aircraft was permissible 

but in exceptional circumstances, namely, that if the intruder did not pose or appear to 

pose a threat to the security of the subjacent State, force was not to be used against it 

even if it disobeyed orders; and that, in any event, even if the intruder acted or appeared 

to act in a manner inimical to the security of the subjacent State, force was not to be used 

unless it was necessary and proportionate. 

The result of the analysis of the negotiations leading to the adoption of Article 3 

bis, and of the textual content, shows that it is intended to ban the use of weapons against 

civil aircraft, though not the use of force. Actions of the territorial sovereign, whether 

classified as an interception or not, are not to cause any danger to the aircraft or its 

occupants. This prohibition is subject to one exception only: the inherent right of self- 

defence of the subjacent State in case of armed attack against it, articulated in the UN 

Charter. 

Does Article 3 bis in its prohibition of the use of weapons against civil aircraft 

subject only to the right of self-defence under Article 51 of the he Charter codify the 

principles of customary law governing this area in 19841 

1 6 1 ~ ~  , supra, note 47. 



A former Director of ICAO's Legal Bureau, Profwor Milde, believes so. In 

1985, he advised the Council: 

"that Article 3 bis was declaratory of existing customary international law 
and recognized (did not create) an obligation not to use weapons against 
civil aircraft; the underlying principle of general international law had its 
independent existence separate from the written (codified) text of Article 
3 bk (a)....n162 

Professor Milde further states that: 

"The drafting history.. .supports the conclusion that Article 3 bis is 
declaratory of the existing general international law with respect to the 
following elements: 

(a) obligation of States to refrain from resorting to the use of weapons 
against civil aircraft in flight; 

@) obligation, in case of interception, not to endanger the lives of 
persons on board and the safety of aircraft; 

(c) right of States to require landing [in accordance with Article 3 bis 
@)I - " '" 

Judge Guillaume seems to believe that the entire Article 3 bis is a reflection of existing 

international law. In 1984, writing particularly about paragraph (a), he stated: 

"The rule stated is thus not a new ruIe of Iaw. 

The new amendment represents substantial progress in law. By 
unanimously adopting it, the international aviation community has 
recognized the existence of a prior rule binding on all parties and 
prohibiting the use of weapons against civil aircraft in flight. ..mt has 
clearly stated the pre-existence of the basic rule concerning the non- 
utilization of weapons. "Iu 

Majid, on the basis that "any forcible action endangering the lives of passengers 

on board aircraft engaged in civil ... aviation has been impermissible in international law 

IQMilde, s u p ,  Ch. III, note 197at 113; ICAO Doc. 9467-C11089, C.Min. llU1-19: 6 u d  - 
115th Session, Minutts with Sununary Index at 154. 

'sGuilIaume, supra, Ch. I, note 31 at 34. 



(if not before) since the enactment of the U.N. Charter" ,I" and that "State [plractice 

and pronouncements. ..disclose that since 1945 the use of force against an unarmed 

aircraft has been impermissible under customary international law, other than in 

legitimate  elfd defence",^" is of the view that: 

"Art. 3 bis ... fails to reflect, with exactitude and comprehensivity, the 
vigour and application of custom forbidding the use of force against civil 
airctaft. " 16' 

He concludes that: 

"Since the customary rule of international law forbidding the use of force 
against civil aircraft is firmly established and has a wider scope than 
Art. 3 bis, it will prevail in this area over the treaty amendment. Until a 
requisite amount of State practice negatives the existence of this custom, 
or it is replaced by another customary rule, this situation will remain 
unaltered. " 

If Professor Milde believes that the main principles in paragraphs (a) and (b) of 

Article 3 bis are declaratory of existing (1984) general international law, and Majid that 

it is less strict than customary international law in its protection of foreign civil aircraft, 

Richard, writing in 1984 expressed the opinion "that while existing law and practice give 

paramount importance to the safety of civil aviation, they may not confer the absolute 

character to the ban on the use of weapons against civil aviation that is contemplated in 

'?Supra. Ch. II, note 31 at 194. 

'66hid at 206, He also states that: 
"'Ibe genedty, uniformity and utensitivity of acceptance of the principle a g a i ~  
the use of force (including that against unarmed aircrafk of a klligecent State), othet 
than in exercise of a legitimate self-defense, has doubtlessly become a rule of 
customary international law since, at least, 194s .... Indeed, U s  automuy ruk b 
so comprrhensively acknowledged by the community of States as a whole that it m y  
safely be z q d c d  a peremptory norm of internotional law, 'iw cogenr" (ibU at 
220). 

%id. at 221. Referring to a lack of clarity as to the meaning of the phaxr "pupora 
inconsistent with the aims of this Convention" and 'my appropriate mans" in paragraph (b), and to 
certain otha  pbnrer, he bdievcs that 'th- textual anomalies of Article 3 bk. .arc g o 4  to confuse, 
nther thpo cMQ, the astomazy NIo...' (ibid at 221-222). 



Article 3 his".'" She correctly points out that the "criteria for the lawtul use of 

weapons against civil aircraft in flight under customary law severely restrict the right to 

fire on intruding aircraft but do not deny it absol~tely."~~ 

The three different opinions highlighted above shows the difficulty in identifying 

the precise degree to which Article 3 bis codified the principles of international law 

existing in 1984, and is a result of both the usually imprecise nature of customary 

international law (and the main reason for the attempt at codification) as well as the 

ambiguities in the wording of Article 3 bis which are only partially resolved by 

examining the travuur pr@araroires. 

The fmmework of the law regarding the use of force (or weapons) against civil 

aircraft as stated in Article 3 bis is the fnst sentence read together with the second 

sentence: the prohibition on the use of weapons and endangerment of aircraft and their 

occupants is subject to the right of self-defence as set out in Article 51 of the UN 

Charter. It is this reference to the UN Charter which imposes a stricter obligation on the 

subjacent State than did the principles of customary international law in 1984. 

As seen above, Article 51 only applies in the case of armed attack by one State 

upon another, and the Charter is inapplicable in the context of use of force against civil 

aerial intruders."' Aircraft used in a State-sanctioned armed attack would by definition 

no longer be classified as civil aircraft and would fall outside the scope of the Chicago 

Convention and Article 3 bis.IR The reference to Article 51 of the Charter, if taken 

literally, is meaningless and would not provide any exception to the prohibition contained 

in the first sentence of paragraph (a), rendering it absolute in nature." In 1984 (and 

pp -- - 

'Wcbard, srfpru, Ch. I, note 22 at LW. 

mfbid, at 156. 

"'~upm, Ch. 11, notes 2631 and accompanying tarts. 

"See ibkL ; and supra, notes 44 and 53 and accompanying texts. 

"See the discussion above on the meaning of the words "must nfiPinw (sypm, mtcr 1(n-111 and 
ammpaaying texts). 



even today), customary international law did provide for the possibility of use of force 

against civil aircraft when important security interests were threatened, appropriate 

instructions and warnings had been given and ignored, and the requirement of 

proportionality was met. Importantly, the customary international law permitted the 

possibility of the use of force, even lethal, in circumstances where activities of the 

aircraft were not sanctioned by a State (i.e. private in nature) and where an armed attack 

had not taken place, provided nevertheless that important security interests were 

threatened. 

For example, if a pilot privately decides to take for sale photographs of important 

military installations in a foreign State, and is given appropriate warnings and ignores 

them, he may properly be attacked under the customary international law. It is also 

arguable that customary international law would sanction the use of weapons against a 

civil aircraft if a private citizen deliberately violates the sovenignty of a foreign State 

for purposes of inciting or incurring rebellion in that State, and is given and does not 

obey appropriate warnings and instructions. In both cases, the danger to the State is 

likely to be proportionate to the gravity of the act of ending the intrusion. In both cases 

also, a right of self-defence under Article 51 of the Charter would not exist, and Article 

3 bis therefore would not pennit use of force in these circumstances. 

In this regard, paragraph (a) of Article 3 bis does not coincide with the customary 

international law before 10 May 1984, in the sense that it seems to lay an obligation not 

to use weapons in circumstances where the pre-existing law would allow it. The drafters 
of Article 3 bis were concerned with self-defence, and one wonders why the second 

sentence of paragraph (a) did not simply make the prohibition in the first sentence subject 

to the 'right of self-defence", leaving it open as to the basis of such rights i.e. whether 

it is Article 51 or customary international law which the I.C.J. in the Nicaragua cape 

recognized as continuing to exist alongside Article 51.'" Perhaps the difference in 

content between the two sources was not appreciated. Indeed, in 

I.C.J. was explicit in stating that ArticIe 51 and the customary 

the Mcatagua case, the 

law of selfdefence did 

mSupm. Ch. 11, note 2% 



not overlap exactly, and that the rules did not have the same content.175 If an intention 

could be attributed to the Assembly to make the prohibition subject to the right of self- 

defence generally, then Article 3 bh would come closer to the pre-existing law, but an 

analysis of the travaux pr4parutoires does not permit the drawing of such an inference. 

The customary law does not clearly delimit the circumstances under which a State 

may issue orders to land or other instructions to an overflying foreign aircraft, but States 

seemed to have that right in a wide variety of circumstances. If an interpretation is given 

of the words "purposes inconsistent with the aims of this Convention" so as to align it 

the meaning of Article 4 of the Convention as originally intended, then it would be 

narrow compared to the customary law as reflected in State pra~tice;"~ if the "aims" 

are those found in Article 44 of said Convention, then it would be too broad when 

compared to the customary law.ln However, with the definition intended to be given 

to the phrase, to cover not only the "aims" of the Convention, whatever these are, but 

also acts and omissions contrary to the law and public order of the foreign State, 

including common crimes and breaches of air navigation regulations, it would seem that 

paragraph @) is compatible with the general principles of international law existing in 

1984, 

In Chapter 11, one of the principles of customary law identified was that the 

aircraft must comply with an order to land or to change course unless unable to do so, 

and this is reflected in the first sentence of Article 3 bis, paragraph (c). The specific 

requirement on the part of the State of registry or the State or States of the operator to 

have adequate legislation in place to ensure compliance with an order given in conformity 

with paragraph @) (Lee for fight above territory without permission or for purposes 

inconsistent with the Chicago Convention) had not been the subject of customary 

176~upm, note 133 and accompanying text. 

'nSuprcr, note 132 and accompanying tact. 
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international law.ln Indeed, the concept of transfer of certain responsibilities to the 

State of the operator was a fairly new development and devoid of extensive State practice 

in this regard. The same may be said with regard to the obligation to make a breach of 

such laws punishable by severe penalties and to submit the case to competent authorities. 

While these two last sentences of Article 3 bis paragraph (c) are desirable or even 

necessary corollaries of the fmt sentence and did not raise any objection in the 

Assembly, at the stage of drafting, it could not be said that the text was a codification 

of preuristing law. 

With respect to paragraph (d), it will be recalled that the original proposal of 

Poland elicited strong objections.179 Paragraph (d) was finally agreed as a compromise 

text. 

After the adoption of Article 3 bis at the Assembly, the United States' Delegation 

refemd to this paragraph as the "most controversial provision of the amendmentw. It 

continued: 

"This provision had been most difficult to negotiate and had commanded 
the least support from members of the Assembly .... In a spirit of 
compromise, and because of the desirability of achieving consensus on an 
amendment recognizing the paramount importance of the need to protect 
and safeguard persons on board civil aircraft, the United States had joined 
the consensus on the amendment as a whole."1m 

%tide 12 of the Chicago Convention q u i r e s  the State of registry to take appropriate marum 
to ensure that aircraft of its nationdity, wherever they may be, comply with the rules and replations 
relating to the flight and manoeuvre of aircraft them in force. To the extent that an order to land or 
other instxuctions given by the subjacent State in accordance with parapph (b), constitutes put of 
the ales of that State relating to (he flight and manoeuvre of ah&, than the Sta!e of registry would 
k bound to ensure, whether through legislsrion or othmv*s, such compli- by its tircnA* By 
virtue of Article 12, each contracting State must dm e ~ u c  the prosecution otpnonr violating such 
regulations. However, these would k treaty obligations, not those arising under customary 
international law. 

' 1 ~ ~ 0  Doc. 9437, supra, Ch. 11, note 13 at 98. 



The Delegation of the Republic of Korea had also "found it difficult to accept some 

elements of the amendment, namely the addition of new paragraph (d) " .L81 While these 

statements would not necessarily operate to prevent such a rule of customary international 

law from coming into existence if a l l  the other conditions are satisfied,1az they 

nevertheless evidence a broad split of opinion in the Assembly on the desirability of 

pawraph ( 4  
Writing in 1957, Professor Cheng stated: 

"Apart from its duty to protect foreign States from injurious acts 
emanating from its territory, ... a State incurs no direct responsibility for 
the acts of private individuals in its territory, [and] has no duty to ensure 
their compliance with foreign laws.. . . "183 

However, on the basis of the Corfu Channel and Trail Smelter cases, States would 

already be obliged to prohibit the deliberate use of civil aircraft on their registry or 

operating from their territory to cause injury to another State, the more so "when the 

case is of serious c~nsequence".~~ To the extent that the use of such aircraft for 

purposes inconsistent with the aims of the Chicago Convention would cause injury or at 

least serious injury to another State, then the State of registry or the State of the operator 
would already be bound by pre-existing customary law to prohibit such activities. 

Situations where the use of aircraft inconsistent with the aims of the Convention do not 

result in injury to another State would not be so covered by customary international law. 

It is interesting that Professor Milde, in his classification of the elements codified 

by Article 3 bis, did not include paragraph (d) .IU 

'%e supra, Ch. 11, note 36 and reompanying ten. 

"8. Cheng, 'Tntemationd h w  and High Altitude Flights: ~ o o n s ,  Rockets and Man-Made 
Satellites" (1957) 6 ICLQ 487 at 499. 

lYS~pra, Ch. III, note 199-200 and accompanying texts. 

' u ~ u p n ,  note 163 and accompanying text. 

216 



In summary, it seems that paragraph (a) of Article 3 bis, with its only exception 

to the prohibition of the use of weapons against civil aircraft being the limited right of 

selfaefence in accordance with Article 51 of the UN Charter, more severely restricts the 

circumstances in which the subjacent State may use force against a civil aerial intruder 

than did the customary law in 1984. Paragraph @) seems to be compatible with the pre- 

1984 customary law, as is the fmt sentence of paragraph (c). However, the last two 

sentences of paragraph (c) cannot be regarded as a codification of the existing law, and 

paragraph d) does not seem to have exactly the same content as the customary 

international law in this respect. 

This was the state of customary international law in May 1984, at the time of the 

adoption of Article 3 iris. Customary law is not static and it evolves over time. Fourteen 

yean have elapsed. The IR 655 incident in 1988, the 1993 KAL 007 ICAO investigation, 

and the U.S.-Cuba incident of 1996, provided the international community with further 

opportunities to express its views of the law. 

On 14 July 1988, the ICAO Council "reaffirmed the fundamental principle that 

States must refrain from resorting to the use of weapons against civil aircraft","6 and 

repeated this statement on 7 December 1988.'" On 17 March 1989, it d e d  "that 

the 25th Session (Extraordinary) of the Assembly in 1984 unanimously recognized the 

duty of States to refrain from the use of weapons against civil aircraft in flighta and 

reaffirmed "its policy to condemn the use of weapons against civil aircraft in flight 

without prejudice to the provisions of the Charter of the United ~at ions ." '~  In 1993, 

it stated that Article 3 bis reaffirmed "the fundamental principle of general international 

law that States must refrain from resorting to the use of weapons against civil 
aircraft" . 189 The Security Council in a Presidential Statement of 27 Febnrary 1996 

lMSupra, Ch. ITI, note 248 and accompanying tut 

'"Supra, Ch. XI, note 282 and accompanying text. 

luSupm, Ch. III, note 306 and accompanying text. 

laS~pra, Q. III, note 147 md accompanying text. 
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recalled that according to international law as reflected in Article 3 bis, "States must 

refrain from the use of weapons against civil aircraft in flight and must not endanger the 

lives of persons on board and the safety of aircrah".lgO On 6 Match 1996, the ICAO 

Council recognized "that the use of weapons against civil aircraft in flight is incompatible 

with elementary considerations of humanity and the norms governing international 

behaviour.. .. ""' In its Resolution of 27 June 1996, the Council referred to: 'the 

principle, recognized under customary international law, concerning the non-use of 

weapons against such aircraft in flight"; reaffmed the principle in paragraph (d) of 

Article 3 bis and "its condemnation of the use of weapons against civil aircraft in fight 

as being incompatible with elementary considerations of humanity, [and] the rules of 

customary international law as codified in Article 3 hKLa The Security Council, on 

26 July 1996, adopted a resolution repeating these June 1996 statements of the ICAO 

Council. 

The cumulative effect of these pronouncements, together with the statements made 

by States in the ICAO Council when considering these incidents (reproduced in Chapter 

I11 above) leads to the conclusion that those elements of Article 3 bis which had not yet 

formed part of customary international law in 1984, may be in the process of 

crystallising into such rules or may have already done so. It is indicated above that 

paragraph @) and the first sentence of paragraph (c) were already part of customary law 

in 1984. 

With respect to paragraph (a), the prohibition against the use of weapons against 

civil aircraft in flight and the duty not to endanger aircraft and their occupants have been 

strengthened. It is possible to detect a trend towards an absolute prohibition in this 

regard, subject only to the right of selfdefence of the subjacent State in accordance with 

. - -- 

'mSupra, Ch. lII, note 151 and accompanying text. 

"'Supra. Ch. III, note 171 and accompanying text. 

'*Supra. Ch. m, note 188 and accompanying text. 

'%'upra. Ch. III, note i89. 
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Article 51 of the UN Charter, whatever may be the meaning or value of this exception. 

However, it seems that this virtually absolute prohibition has not yet reached a sufficient 

degree of maturity where it would supplant the principles of customary law set out in 

Chapter II above. 

2. LEGAL EFFECT OF ICAO RESOLWTONS AND DECISIONS 

When considering the various incidents involving the use of force against civil 

aircraft, ICAO adopted a number of resolutions and took certain decisions, some of them 

containing substantive principles aimed at influencing the conduct of States. The legal 

effect of resolutions and decisions of international organizations have provided a rich 

ground for debate for writers and have been the subject of several pronouncements by 

the I.C.J.. Although most of the literature has been on the effects of resolutions or 

declarations of the UN General Assembly, insofar as the membership of ICAO is almost 

as universal as that of the UN, conclusions reached in relation thento are in general also 

applicable to ICAO resolutions and decisions. The Charter itself in Article 10 provides 

that the UN General Assembly is empowered to make recommendations only. 

One common area of agreement among writers and I.C.I. judges is that UN 

General Assembly resolutions concerned with internal matters, and in the main addressed 

to subsidiary organs and the Secretariat, are fully binding? Of the other group of 

resolutions, namely those containing substantive principles and addressed to States, 

opinions are much more diverse. On the one hand are those who believe that General 

Assembly resolutions are not binding and have otherwise no legal effect; on the opposite 

t*E.g., see D.H.N. Johnson, "[bc Effect of Rerolutions ofthe General Assembly ofthe United 
Nations" (1955-56) XXMI B.Y.I.L. 97 at 121. K. Skubiszewski, "Enactment of Law by International 
Organbtionrn (1965-66) X I  B.Y.I.L. 19% at 226 ref- to the "intend lawn of organhatiom. 
which "coosists of rules enacted by the orgabtioa and concerned with the structure, hrnctiodng, 
o t  procedure of the organization'. Set rlro 0. Schrhta, "The Evolving Interaotionrl k w  of 
Dmlopment' (1976) IS Columbia J o u d  of Transnational LIW 1; and the Sepuate Opioas of 
Judga Khstad and Inuterpacht in the South-W~csl AJiicu-Vdng Rucdure, Adviroy Opinion, 
[1955] 1.C.J. Rep. 67 at 88 and 115 tespactively. 



side are those who would give the Assembly an almost legislative power to bind member 

States. 

Most commentators fall somewhere between these two extremes. There seems to 

be general agreement that these resolutions are not per se binding on member States of 

the UN, although they an not without legal effect. Positions differ, however, on the 

nature of such effect.ls5 

Professor Arangio-Ruiz states: 

" . . .General Assembly declarations "producem - as well as decisions or any 
other enactments of international organs - all the effects which any piece 
of joint or several practice of States in their external or internal affairs can 
produce with regard to any aspect of the international legal intercourse 
among those States. The people who assemble, make statements, submit 
oral or written proposals, and eventually participate in the vote by which 
a resolution is adopted, are envoys of States ... It is therefore only normal 
that their statements, attitudes and acts count. ..as governmental 
statements, attitudes and acts, susceptible of evaluation - and in that sense 
of legal effects in a proper sense -under international law. .. 
There can be no question as to the impact that Assembly resolutions may 
have on customary law at any one of the latter's conceivable stages. This 
applies both to the inception, the progress and the perfectioning of the iter 
through which a customary rule comes into being (namely to the phase of 
the rule which precedes its being law) and to the determination or 
application of the rule or the evidence of the rule's existence (namely to 
a phase subsequent to the coming into being of the rule). "'" 
Johnson, writing in the mid4950's, expressed it in a different fashion, as follows: 

19sFor reviews of the various opinions, see egg., Johnson, &id. at 106-111; Scha~hter, ibU; 
G. Arangio-Ruu. "Normative Role ofthe General Assembly of the UN" (1972) 197: III Acaddmie 
de Dmit Internatiode - Rsueil der Coua 431 at 434-442; and Bishop, s u p ,  Cb. 11, note 26 at 
241.246. 

'*Ataagio-Ruu, Bid at 469-471. Later on, at 478, he expads on this view as follows: 
"...[R]ecornmendations. together with my other elements of United Nations p d c c ,  
contribute d o i l y  to one or the other of the dements of curtom ....The contribution 
may consi &.in the succcssfirl exhortation of some conduct of States. It may also 
consist in a demonstration - or, more precisely, in contniuting to the demonstrotion - 
of ophb juric. It is in this sew that mcommenda!ioas, together with the many other 
components of United Nations practia. are pact of that practice of States which 
briap about the formation of customary law," 



"There is also nothing to prevent Members from incurring binding legal 
obligations by the act of voting for Resolutions in the General Assembly, 
provided there is a clear intention to be so bound. 'Recommendations' of 
the General Assembly addressed to Members who have voted against them 
have, however, a 'legal effect' only in the sense that they may constitute 
a 'subsidiary means for the determination of rules of law' capable of being 
used by an international court. They are not in themselves sources of law. 
Their value, even as means for the determination of rules of international 
law, depends upon the objectivity surrounding the circumstances in which 
they were adopted.'" 

If Johnson's first sentence is interpreted that men affirmative voting for a resolution is 

enough, by itself, to bind a State, it is submitted that such a view is not reflected in the 

law and practice of States.19' 

Professor Friedmann's view is that: 

"Without having the character of a treaty, ... resolutions of this kind 
unquestionably are an important link in the continuing process of 
development and formulation of new principles in international law. In 
some cases they will.. .serve as highly authoritative statements of 
international law in a certain field. 

. . .International law is developing and being nourished through a multitude 
of channels. While it would be absurd to equate them with formal treaties, 
it would be equally absurd to deny their importance in the continuing 
process of the articdation and evolution of international law. wm 

The legal status and effect of such resolutions have been discussed many times 

in the I.C. J.. In the 1955 Advisory Opinion on South-Wm Afrciz - Voting Procedure, 

Judge Klaestad expressed the opinion that certain recommendations or decisions of the 

UN General Assembly would bind South Africa if it voted for such decision, but that 

there would be no binding legal obligation where it did not so vote. The effect of such 

a decision (where South Africa has not voted for it), in his view, would be "not of a 

'*Johnson, supra, note 194 at 121-122. 

'*See Acangio-R~iz~ supra, note 195 at 484864; d S l c u b i i k i ,  supm, note 194 at 220-222. 
Johnson may have based this view on the Separate Opinion of Judp Klratd in the South-Wm Ajiica 
- V i g  Prw:aiure, Adviroy Opinion, supra, note 194 at 87-88. 

'~W.G.  Fricdmann, llie Changing S m ~ o c  of Inlmwtbnal Lmu mew Yot: Columbia 
University Press, 1964) at 139. 



legal nature in the usual sense, but rather of a moral or political character.' However, 

the Government could not simply disregard it; the Government had to consider it in good 

faith.*OO Judge Lauterpacht believed that General Assembly resolutions were 

recommendatory in nature, and although on occasion "they provide a legal authorization 

for Members determined to act upon them individually or collectively, they do not create 

a legal obligation to comply with them" and their legal effect "although not always 

altogether absent, is more limited and approaching what, when taken in isolation, appears 

to be no more than a moral obligationw. He then qualified this by stating that it was 

"another thing to give currency to the view that they had no force at all whether legal or 

other". He stated that: 

"A Resolution recommending. ..a specific wune of action creates some 
legal obligation which, however rudimentary, elastic and imperfect, is 
nevertheless a legal obligation.. .The State in question, while not bound to 
accept the recommendation, is bound to give it due consideration in good 
faith.. .."201 

He then attributes to these resolutions an almost binding quality in circumstances where 

there has been a series of recommendations on the same subject, persistent disregard of 

which could be an illegality.2m It would perhaps be better to interpret this last 

conclusion as correct only where the series of recommendations has crystallized into 

customary rules of law.'of 

'ooSouth-Wm Ama - Voting Procadure, Advisory Opinion, s u p ,  note 194 at 88. 

=Bid. at 120. He referred to the discretion of Stam in rrrpca of rosolutioas of the Oeacnl 
Assembly and continued: 

"It is a discretion to be exercised in good f;aith,..This is particularly so in relation 
to a succession of recommendations, on the same subjact and with n@ to the same 
Slate, solemnly reaffirmed by the General Assembly. Whatever may be the conteat 
ofthe rrcommendation and whatever may k the mtutt and the circumstances of the 
majority by which it has beta reached, it is nevertheless a legat act ofthe principat 
organ of the United W o r n  which Memben...ue under a duty to treat with 8 degree 
of respect appropriate to a Resolution of the G e n d  Assembly ..." (supre). 

%is oncIusion is implicitly d m  by Johason, supm, note 194 at 117-118. 



In the South-West A p c a  cases (Second Phase) (1966) Judge van Wyk stated that 

resoIutions of United Nations organs and agencies "cannot in law create any rules of 

conduct binding upon Respondent"?' In his Dissenting Opinion, Judge Jessup 

expressed the opinion, 'that since these international bodies lack a true legislative 

character, their resolutions alone cannot create laww.= However, he stated that: 

"the accumulation of expressions of condemnation of apartheid.. .especially 
as recorded in the resolutions of the General Assembly.. .are prwf of the 
pertinent contemporary in temational community standard. Counsel for the 
Respondent ... agreed that 'the effw of obtaining the agreement of an 
organization like the United Nations would, for all practical purposes, be 
the same as obtaining the consent of all the members individually, and that 
would probably be of decisive practical value', for the United Nations 
'represents most of the civilized States of the world'.n2a6 

Judge Padilla Nervo, also in a Dissent, believed that the Court "cannot overlook or 

minimize [the] overriding importance and relevancen of the "numerous and almost 

unanimous recommendations regarding 'apartheid' and racial discrimination. "2m 

%qra, Ch. II, note 36 at 171. 

mIbidD at 455. He clarified this importance later on (at 468469) as follows: 
'The question whether or not the Respondent has complied with its obligatio ns... is 
a sociological fs* which has to k measured and interpreted by the ~ l l m n t  
priociplcs, rules and standards generally accepted by the ovenvhalming majority of 
Stws Members ofthe United Nations, as they wexe cunthuously c x p ~ ,  thmugh 
a great number o f  years, in the relevant m l u t i o ~ ~  and declarations of the G e a d  
Assembly and other organs of the international community.. . 

The arguments and evidence presented by the Respondent for the purpose 
of attributing to the numerous misolutions on South West A f b ,  adopted by the 
General Assembly during the past 20 yeas, a politid ch aractec... do in f.ct 
emphasize the duty of the Court to give weight aad authority to those nrolutionr of 
the General Assembly, as a source of rules and standatds of general aaqtana by 
the States M e m b .  ,. 

The Gout should .Iso ~~ those decisions as embodying nu~onable 
and just interpretations of the Charter, from which has evolved intcmstiod Iegd 
norms and/or stanchis, pmbriitiag racial d*ctimiartion md dis@ €or human 
rights and hndamentd freedoms-" 



Judge Tanaka, having examined whether resolutions and declarations of 

international organizations were a factor "in the customs-generating process.. .that is to 

say, as 'evidence of a general practice'", concluded that "the formation of a custom 

through the medium of international organizations is greatly facilitated and 

accelerated. He continued: 

"Of course, we cannot admit that individual resolutions, declarations, 
judgements, decisions, etc., have a binding force ... What is required for 
customary international law is the repetition of the same practice; 
accordingly, in this case resolutions, declarations, etc., on the same matter 
in the same, or diverse organizations must take place repeatedly. 

Parallel with such repetition, each resolution, declaration, etc., being 
considered as the manifestation of the collective will of individual 
participant States, the will of the intemational community can certainly be 
formulated more quickly and more accurately as compared with the 
traditional method.. .This collective, cumulative and organic process of 
custom-generation can be characterized as the middle way between 
legislation by convention and the traditional process of custom making, 
and can be seen to have an important role from the viewpoint of the 
development of intemational law. 

In short, the accumulation of authoritative pronouncements.. .can be 
characterized as evidence of the intemational custom.. . . "20p 

a81biii. at 291. He explained this conclusion in the following manner: 
"According to ttaditiond international law, a general practice is the result of the 
repetition of individual acts of States constituting consensus in regard to a certain 
content of a rule of Iaw...Tht process of the formation of a customary law in this 
case may be described as individualistic ....m his process is going to change in 
adapting itself to changes in the way of international Life. Tbe appeannct of 
organizations such as the.. .United Nations... , replacing an important port of the 
traditional individualistic method of individual negotiation by the method of 
'patliPmcntary democmcyi...is bound to influence the mode of genmtion of 
customary intcrnationaI law. A State, instcd of pronouncing its view to a few S W  
d i y  concerned, has the opportunity, through the medium of an organization, to 
declare its position to all members ofthe orpnintion and to know immediately their 
ttaction,..In former days, practice, repetition and opinw juris siw neccssirotis, 
which are the ingredients of customary law might be m m b ' i  togetbet in 8 v q  
long and slow process extending over centuries" (supm). 



Finally, in the Nicorcgzuz case, the I.C.J. referrexl to the need to be satisfied that 

then was in customary international law an opinio juris (or belief i.e. a psychological 

element) as to the binding character of certain rules. It stated that: 

"This ophio jwis may, though with all due caution, be deduced from, 
inter alia, the attitude of the Parties and the attitude of States towards 
certain General Assembly resolutions.. .The effect of consent to the text 
of such resolutions cannot be understood as merely that of a 'reiteration 
or elucidation' of the treaty commitment undertaken in the Charter. On the 
contrary, it may be understood as an acceptance of the validity of the rule 
or set of rules declared by the resolutions by themselves."210 

In summary, it seems that with respect to resolutions containing statements of 

principles and rules addressed to States, the following can be deduced as a result of the 

foregoing review. 

1) While resolutions of the UN General Assembly are not legally 
binding, they do have certain legal effects; 

2) States must consider their application in good faith; 

3) As a manifestation of State practice, they contribute to the 
formation and elucidation of rules of customary international law, 
in particular by helping to ascertain the existence of opinio jurir. 
Repeated re-affimation of particular principles in various 
resolutions is one aspect of promoting the growth of customary 
law. 

4) International organizations provide fora for the expeditious 
collating of evidence of State practice. 

The Chicago Convention does not provide for resolutions adopted or decisions 

taken of the kind being discussed, by the ICAO Assembly or the Council, to be binding 

upon States. No customary practice has developed to treat such resolutions or decisions 

as binding on States. Therefore, in accordance with the general principles outlined above, 

ICAO resolutions and decisions on the use of force against civil aircraft and in particular, 

the views of the law expressed therein, are not binding on ICAO members, whatever 

terminology may be used in such resolutions or decisions. 

2'0~i~m4gm case, s u p ,  Ch. II, note 25 para. 188. 



With two exceptions, these resolutions were passed and decisions taken by a 

Council with a very limited membership, which nevertheless through the election of 

representatives by all ICAO members, may be deemed to represent such members, 

currently comprising almost the entire wotld community. In this regard, Council 

pronouncements may be regarded as almost, if not equally, weighty as those of the 

Assembly. Several Council resolutions have stressed that States should not use weapons 

against civil aircraft, that such use of m e d  force is a violation of international law and 

elementary considerations of humanity and of the rules, Standards and Recommended 

practices found in the Chicago Convention and its Annexes. A few also state that when 

intercepting civil aircraft, the lives of persons on board and the safety of the aircraft must 

not be endangered. States are bound, whether they voted in favour of any such resolution 

or not, to consider in good faith these statements of principle by the Council. 

By its consideration of the various incidents concerning the use of force against 

civil aircraft, ICAO has provided member States with fora for the discussion and the 

elaboration of individual views on the state of the law. The adoption of its resolutions 

and the taking of its decisions can be viewed either as an expression of the collective will 

of member States or as a separate and corporate act of the Organization, or both. On 

occasions when the Security Council could not formally pronounce on the use of force 

or weapons against civil aerial intruders, due to the exercise of a veto, ICAO, unfettered 

by such constraints, was able to take action in the form of resolutions and decisions. 

Through the statements of States and through such resolutions and decisions, 

ICAO has provided a rich source of evidence of State practice in this uea, and has 

contributed significantly to the development and &firmation of certain elements of the 

customary international law concerning the use of force against civil 

211The United Kingdom Delegation, at the 25th !Session (Extraordinary) ofthe ICAO Auembly, 
stated that the position in international law had "most recently bow recognized in the Resolution of 
the Council of 6 Match 1984 which mffirmd that the use of acmed force against civil .irrtrff io 
violation of internstional lawm (ICAO Doc. 9437, sup, Ch. I[, note 13 at 29). 



3. OPoSAIS FOR A CONVENTION ON THE m C E Y C I O N  OF CIWL AIRCRAF~ 

A f k  the shooting down of KAL 007, the 24th Session of the ICAO Assembly 

met from 20 September to 7 October 1983. On the first day, the Minister of Transport 

of Canada announced the intention of Canada to present a proposal for a convention on 

the interception of civil As early as 1958, the Secretary General of ICAO 

had indicated a need to develop international rules to "ensure the safety of civil aircraft 

flying in the vicinity of, or inadvertently crossing, international frontiers, including the 

early clearance, without undue detention, of aircraft crew and 

On 29 September 1983, the Canadian Delegation presented to the Assembly 

A24-WPl85, which in its Appendix listed a number of 'Suggested elements for 

discussion and possible inclusion in a draft Convention". The Assembly refemd the 

proposal to the ~ouncil .~~'  The Council on 9 December 1983 requested the Chairman 

of the Legal Committee to establish a Special Subcommittee for consideration of the Item 

"Preparation of a Draft Instrument on the Interception of Civil Aircraftn, "taking into 

account the results of the work of the Extraordinary Session of the Assembly in April 

1984.. .and to convene the Subcommittee. ..from 25 September to 5 October 1984" .*Is 

When the Sub-committee met, Canada presented a "Draft Instrument on the 

Interception of Civil ~ircraft"~'~ and Argentina a "Preliminary Draft International 

Convention on the Unification of Rules Relating to the Interception of Civil 

Aircraftn. 2n 

'"ICAO Doc. 9415, supra, Ch. III, note 93 at 7-10. 

"C-WH2609, s u p ,  Ch. III. notes 13-14 pod accompanying texts. 

2t4Supra, Ch. m, note 109 and accompanying tat. 

2 U ~ ~ ~ ~  Doc. 9427, supra, Ch. III, note 1 1 I at 132. 

2 ' " t C I ~ ~ - ~ ~ ~ - ~ ,  Attachment. 

2 * ~ ~ ~ c - ~ c ~ - ~ ~ ~ ~ ,  ~tlpcbmtat. 



Canada explained that its new draft did not overlap with Article 3 bis, and that 

certain elements which it had proposed in the Assembly were now covered by Article 3 

bis and were consequently not reflected in the draft?' The Delegation explained that 

the proposed instrument "did not attempt to enumerate the situations under which 

interception may be warranted as well as the situations in which a contracting State is 

entitled to require the landing of a civil aircraft flying above its temtory" and did "not 

attempt to define activities ... inconsistent with the aims of the Con~ention"?~~ 

The instrument was intended to apply only when thue was an international 

element in the interception of civil aircraft, namely, when the intercepted aircraft was 

"registered in a State other than the intercepting Statew or where it was "registered in the 

intercepting State but operated by an operator whose principal of business or permanent 

residence is outside the intercepting State"? Intercepting States would be obliged to 

"take all appropriate measures to determine the identity and destination of an intercepted 

aircraft"; such measures would include the requesting of assistance from other States, 

who were to provide to the requesting State the greatest measun of a~sistance.~~ 

In a case where the intercepted airctaft landed in the intercepting State, that State 

would have to notify the State of registry, the State of the operator, the States of 

nationality or permanent residence of persons on board, and the Secretary General of 

I C A O ; ~  the intercepting State would be obliged to 'take appropriate measures to 

protect, and, in particular, to ensure the safety of, the passengers, crew, aircraft and 

propertyw," although it would be entitled to detain the aircraft and property for a 

21'LC/SC-ICA-WP13 pauas. 2 and 4; and LCISC-ICA-Repod pasas. 8.1 and 9.1. 

2'SCISC-ICA-WP13 p a .  4. 

TCISC-ICA-WPl3 p ~ .  8; draft Article 1. 

a'DrsA Article 3; LCISC-ICA-WP/J para. 9. 

mDnft Article 4; LC/SC-ICA-WPl3 pa. 11. 

MC~G 5; LCISC-ICA-WPJ3 pn. 10. 
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reasonable period for inspection .= If, subsequent to an inspec tion, the State would 

decide to hold an investigation, it would also be able to detain the aircraft and property 

thereon for a reasonable period." 

The intercepting State would be obliged to facilitate the safe continuation of the 

journey of the passengers and crew without undue delay, and "subject to the need to 

detain the aircraft and property thereon for purposes of inspection or investigation.. . , 
shall return, without delay, the aircraft and its property to the persons lawfully entitled 

to p~ssession".~ Findings of inspections and investigations would be notified to the 

States mentioned above; in the case of an investigation, States having a "substantial 

interest" would also be notified of the findings?' 

Canada also included what it considered a "novel element", namely, situations 

involving "the landing of the intercepted aircraft in a State other than the intercepting 

State" i.e. the State of landing. It explained that if the aircraft left the airspace of the 

intercepting State, with or without its permission, upon its request, "the aircraft may be 

detained in a State of landing for inspection by or on behalf of the intercepting Staten 

(emphasis added); it would be left to the discretion of the State of landing whether to 

comply with such a request or not? The intercepting State would then notify the 

State of landing whether it intended to have an inspactionem The State of landing 

would have broadly similar rights and obligations as indicated above for the State of 

interception in relation to detention for inspection and investigation; notifications; 

protection of passengers, crew, aircraft and propeq; and facilitation for safe 

=Draft Article 6. 

=Draft Article 7. 

=Draft Article 8. 

"Draft Article 10. 

aLC/SC-IC~-WP/3 para. 14; draft ArticIe 12(1). 

%ft Micle 12(2). 
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continuation of journey. It seems that any State could carry out an inspection on behalf 

of the intercepting State, but only the latter would be entitled to investigatemm 

Although the instrument would enable the State of landing to detain an aircraft 

upon the request of the intercepting State, it was feared that the State of landing "would 

be exposed to a risk of claims or pr~ceedings";~l to mitigate such possibilities, drPft 

Article 17 accordingly provided for the intercepting State to indemnify and hold harmless 

the State of landing. 

Finally, disputes between States relating to the application or interpretation of the 

instruments would be settled in accordance with the provisions of Chapter XMII of the 

Chicago Conventioneu2 Sanctions against airlines, operators or States violating the 

Chicago Convention, including Article 3 bis when in force, were not otherwise 

covered. 

Several provisions of the Argentine draft, however, did overlap with M c l e  3 bis. 

In addition, several matters considered during the 25th Session (Extraordinary) of the 

Assembly but rejected, were included in the Argentine draft. Contracting States were to 

refrain from resorting to the use of weapons against civil aircraft, and when intercepting 

such aircraft, would agree to "take the necessary precautions to avoid endangering the 

safety and lives of persons on board? The States of registry, operator, and those 

"from whose territory or towards which or over which an aircraft is flown" would 

"undertake to take all necessary steps to prevent civil aircraft from violating the 

sovereignty of other contracting ~ t a t e s " , ~  and the "right of each contracting State to 

fSODraA Articles 12-15. 

m'LC/SC-IC~-WW3 p~n. IS. 

132DtaA Article 21. 

"LCISC-ICA-Report prus. 9. I. 

OLD& Article 1. 

f ) s ~ f t  Article 2. 



protect its sovereignty and security, shall not be affected by ... this C~nvention'.~ 

Further, under draft Article 4, contracting States would agree to take "all possible 

measures to prevent their civil aircraft from flying in the airspace of another contracting 

State in violation of Conventions in force, regulations and their annexes approved by the 

contracting States concerned, and also to prevent civil aircraft from being operated for 

purposes inconsistent with the use of civil aviation"; a def~ t ion  of "acts with 

inconsistent purposes" was alu, provided. 

By virtue of draft Article 5, contracting States would have the right to intercept 

civil aircraft "in the situation established in the preceding Article", to order them to land 

immediately "and to exercise inspection rights", in accordance with appropriate methods 

consistent with ICAO SARPs. In such cases, the intercepted aircraft would be obliged 

to immediately comply with the order to land, and failure to do so would be considered 

a "violation of this Convention and of the Chicago Conventionw." 

A party in whose airspace the aircraft was flying, having committed an "act of 

violation" against the airspace of another contracting State, was obliged, upon the latter's 

request, to intercept the aircraft and to order it to land; failure to fulfil such a request 

would be a violation of the Convention."' 

The State of landing would be obliged to "proceed to [the aircraft's] interdiction 

and to the detention of its crew", but would have to take all necessary steps to ensure 

that there was no danger to the crew and other occupants." The State of landing 

would be obliged to conduct an investigation as soon as possible, with the possible 

participation of a number of specified States, such investigation to be concluded within 

30 days, with the conclusions notified to the ICAO Council which "may either approve 

=Draft Article 3. 

mDraft Article 6. 

*%ft Article 7. 

f)PDtoft Atticle 8. 



them or not", but which would have to communicate its decision to all contracting 

States.ao The Council would also be authorized to carry out the investigation upon the 

request of the parties con~emed.~' 

Any dispute relating to the "occurrence, or the investigation" between two parties 

were to be decided in accordance with the dispute settlement procedures in Chapter 

XVIII of the Chicago Convention. The Council would be able to advise contracting States 

of specified penalties and sanctions to be applied against States having violated the 

provisions of the Convention, and to declare payment of an indemnity by the responsible 

State in case of damage to persons or property." 

The draft also contained provisions relating to the responsibility of ATC agencies 

to notify the aircraft and certain States, of any deviations; the frequency and code of 

communications between ATC agencies and the aircraft; the obligation of States to ensure 

that aircraft of their nationality obey instructions of ATC agencies and intercepting 

aircraft; and the taking of measures to avoid unnecessary delay of the aircraft, crew, 

passengers and cargo.u3 

It is beyond the scope of this enquiry to compare the two drafts or to make an 

analysis of the various provisions. The summary above merely shows that the 

international community had widely differing views on the content of such an instrument. 

Suffice it to say that in the main, the Sub-committee did not examine the substance of 

these proposals, instead focusing on the need for such an instrument at that stage and the 

possible impact the development of such an instrument would have on the rate of 

ratification of Article 3 b i ~ . * ~  As a result of its deliberations, the Sub-committee: 

"Draft Articles 9-1 1. 

U'DraA Article 21. 

a2Dtaft Articles 12-14. 

WDmft Articles 15 and 17-19. 

-Sk LCISC-ICA-RepOlt p u ~ .  8.1 - 9.8.8. 



"unanimously came to the conciusion that the question of drafting an 
instrument on the interception of civil aircraft can best be considered only 
after the entry into force of Article 3 bis and in the light of completion of 
the present work of the Air Navigation Commission and the Council in 
respect of the review of ICAO Standards, Recommended Practices and 
guidance material on the subject of the interception of civil aircraft. 
Subject to the foregoing, the Sub-Committee recommended that in the 
meantime the Council should consider= 

a) taking appropriate steps to encourage the ratification of 
Article 3 bis by contracting States; 

b) the study by appropriate bodies of ICAO of whether provisions 
should be developed, either in the form of amendments to the 
Annexes to the Chicago Convention or in some other fom, 
concerning matters with regard to the aftermath of the landing of 
an intercepted civil aircraft, such as: 

* notification to States concerned and ICAO; 
- the protection of and assistance to the passengers and crew, 

and protection of aircraft and property thereon; 
- facilitation of the journey of passengers, crew, aircraft and 

property; - detention, inspection, investigation of the circumstances, 
and reports. "24s 

The Secretary General reported to the Council on the outcome of the Sub- 

Committee's meeting in C-WP17890, informing that the Sub-Committee felt that the 

preparation of a draft instrument on interception would be inappropriate at that stage 

since this might delay the ratification and entry into force of Article 3 bb, and that the 

development of such instrument "should only be considered after the entry into force of 

Article 3 bisn." During the Council's consideration of this matter on 16 November 

1984, the Representative of Jamaica prophetically "cautioned that the Council should not 

assume that Article 3 bis would enter into force soonw and that the Council should t a b  

"every possible action to ensure safety in the event of interception and aAer the event as 



well as if an aircraft were forced to The advantage of an independent 

convention on interception is that the diplomatic conference could decide on any number 

of ratifications (in excess of one) for entry into force of the instrument, as opposed to 

Chicago Convention amendments which must obtain ratification by at least two-thirds of 

the membership of ICAO (in the case of Article 3 bis, 102 States), a timeconsuming 

process in the best of circumstances. 

The Council, infer alia, adopted the recommendations of the Sub-Committee and 

requested the Secretary General "to prepare a preliminary study to implement these 

re corn mend at ion^".^^^ The study considered whether there was a need to formulate 

rules relating to the aftermath of the landing of an intercepted aircraft. The Secretary 

General pointed out that "documented occurrences of interception of civil aircraft an 

extremely rare; again, the occurrences where an intercepted civil aircraft is in fact 

requested to land at a designated airport are even more ranu .*" Further, the Secretary 

General believed that there was no " 'legal vacuum' with respect to the conduct of States 

in the aftermath of a landing of an intercepted civil aircraft". Reference was made to the 

fact that the Tokyo, Hague and Montrd Conventions: 

"contain specific obligations to facilitate the continuation of the journey 
of passengers and crew as soon as practicable as well as to return without 
delay the aircraft and its cargo to the persons lawfully entitled to 
possession. Although these three Conventions refer to profoundly different 
relationships arising out of an unlawful act of an individual, it is 
nevertheless believed that these obligations have become part of general 
international law relating to the protection of passengers and crew, return 
of the aircraft and cargo and facilitation of the resumption of the 
journey. "= 

tnIC~O Doc. 9453-C1108S, C-Mia. I13/1-18: buncil - 113th Smswn, Minuta with Subject 
Ma at 41. 

mC-WPi7953 pn. 2.2.1 a). 

%id. para. 2.2.l.d). 



Relevant provisions were also to be found in Annex 9 (F~ciIitation).~~ One possibility 

for advancement in this area suggested to the Council was a resolution on the subject to 

be adopted either by the Council or the Assembly, the contents of which could be later 

incorporated in the Mcrnuai Concerning Iwerception of Civil ~ i r c r a j k ~  

When the Council considered the study, many representatives stressed that nothing 

should be done which would negatively impact on the ratification of Article 3 bis. The 

Representative of Czechoslovakia "stated that The Hague, Montreal and Tokyo 

Conventions and the [SAWS]. . . , especially those in A M ~ X  9, in combination with the 

new Article 3 bis, were fully capable of providing the necessary protection for civil 

aircraft."" On the other hand, the Representative of Canada remain unconvinced that 

"no new rules should be drafted related to the aftermath of the landing of an intercepted 

aircraft pending the entry into force of Article 3 bis."* The Council on 25 March 

1985: 

"recognizing the need to do its utmost to ensure that Article 3 bis ... enter 
into force as soon as possible, agreed that no new rules should be drafted 
related to the aftermath of the landing of an intercepted civil aircraft, 
pending the entry into force of Article 3 b i ~ . " ~ '  

No further action on this matter has been taken by ICAO to this day (15 August 1998). 

With the entry into force of Article 3 bis imminent, the question which arises is 

whether an instrument on interception dealing particularly with the obligations of States 

after a landing of the aircraft, will be considered by ICAO again. In the late 1960s and 

early 1970s, ICAO was concerned with a series of hijackings where the State in which 

the aircraft landed apparently acted in connivance with the hijackers in detaining the 

%ki. para. 3 b) ii). 

=ICAO Doc. 946 1-CI 1087, C-Min. 1 1411-19; C-Min. EXTRAORDINARY (19891 1-2: Cbm~eil- 
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aircraftt, crew and passengers, or at least did not do all that it could have done to secure 

their prompt release. This resulted in ICAO holding a series of meetings in the early 

19709, including Legd Sub-Committees, Legal Committees, and an Extraordinary 

Session of the Assembly and a Diplomatic Conference in 1973 in an attempt to regulate 

this matter. These attempts by ICAO were  unsuccessful,^ but the preoccupation by 

ICAO with States failing to comply with their obligations under the ToLyo, Hague and 

Montreal Conventions canid over into the 1980s. Cunently , interest in this aspect of 

air navigation no longer seems to have the same priority, and unless a major incident 

occurs, it is unlikely that States will see the need to pursue work in this area. More 

specifically, the States of landing other than the intercepting State may be reluctant to 

become involved in a matter between third parties." 

Further, it may well be contended that little of value could be gained by 

concluding a new instrument, if one accepts the view propounded by the ICAO Secretary 

General that this aspect is already part of general international law and is further 

regulated in Annex 9. Certainly, any new instrument which conflicts with Article 3 bis 

would create a situation where, as among @es to both, the latter (Article 3 bis) would 

prevail by virtue of Articles 82 and 83 of the Chicago Convention according to which 

States agree that the Convention abrogates all obligations and understandings between 

them which are inconsistent with its terms, and undertake not to enter into any such 

obligations and understandings. It should also be noted that the technical aspects of 

interception are already covered in ICAO Annexes, particularly A ~ e x  2, the provisions 

of which are binding on States in their application over the high seas. 

On the other hand, the obligations of States with nspect to interception go beyond 

the treatment of passengers, crew and the aircraft after landing; States may file a 

difference to Annex 2 provisions in their application over national territory; where States 

do not comply with the material in Attachment A to Annex 2, they are not even obliged 

to fde a difference since such material is for guidance only; and any existing customary 

Luse+ Fitzgetald. supro. Ch. IXI. note 326. 

%chard. supra. Ch. I. note 22 at 159. 
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international law in this area would be better expressed in written form. For there 

reasons, there may well be some States which feel that a new convention on interception 

should be drawn up, complementary to M e  3 bis, incorporating for example, some 

of the elements proposed by Canada. Further, the main ICAO technical provisions on 

interception could be attached as a separate annex to the new convention. Keeping in 

mind that such technical material may be subject to frequent changes, the convention 

could include a procedure whereby future amendments to the annex would be easier to 

adopt and put into effect than amendments to the body of the convention p r ~ p e r . ~ '  

%em is a I M y  a prrccdcnt for this approach in the latest ICAO convemion on aviation 
security, vu., the bnventwn on the Murking ofptrrrtic Erplorsivts for tk Putpose of Dttetibn, done 
at Monttcal on 1 March 1991, ICAO Doc- 9531. 



JCAO'S TECFINlCAL REGULATORY PROVISIONS RELATED TO THE USE 

OF FORCE AGAINST C M L  AERIAL LNTRUDERS 

The key technical provisions on interception of civil aircraft are contained in 

Annex 2 (Rules of the Air), although related material are found in 0 t h  Annexes and 

ICAO documents. By virtue of Article 12 of the Chicago Convention and Council 

decisions in 1948 and 1951, the Standards in Annex 2 apply without exception over the 

high seas; in their application over national territory, States are entitled to file with ICAO 

differences between their national regulations and practices and such Standards.' 

a) Background to Current Provisions 

In 1946, the First Middle East Regional Air Navigation Meeting proposed a set 

of visual signals for use between aircraft in flight for immediate application by member 

States, pending examination by the ANC and the Interim Council; the Council nfemd 
the recommendations to various Provisional ICAO Divisions. One of these Divisions 

(RAC)~ included in its proposals for Rules of the Air, visual signals for use between 
aircraft in flight, but these were not incorporated into the Fint Edition of Annex 2 

adopted in 1948. Thereafter in 1948, the same Division considered the question again and 

concluded that there was no need for ICAO SARPs in this area and that the matter should 

'Supra, Ch. IV, note 148 and accompanying text. 

2Rulos of the Air and Air Traffic Services. 
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continue to be dealt with on a regional basis.' However, the Division recommended to 

include in Annex 2 "visual signals to warn aircraft flying in the vicinity of a prohibited 

or danger areaM; this was done by Amendment No. 1 to Annex 2, adopted on 27 

November 195 1 .' 
Following the El A1 incident in 1955, the ICAO Secretary General in 1956 noted 

the need for codes of signals, particularly from aircraft to aircraft, as some incidents 

indicated that aerial intruders had not understood the signals given by intercepting 

aircraft.' However, the ANC in 1957 concluded that it seemed "unlikely that any simple 

and reliable system for signalling for world-wide use in the case where an aircraft has 

entered or is about to enter restricted airspace, can be devised" and that no attempt 

should be made, at that time, to introduce standard  procedure^;^ in 1958, the ANC st i l l  

had no further proposals in this area.' 

On 22 June 1966, following certain recommendations of another Limited Middle 

East Regional Air Navigation Meeting (1965) and suggestions by the ANC, the Council 

decided "to impress again on Contracting States the desirability of avoiding the 

interception of civil aircraft and using interception procedures only as a last resortw and 

to invite States, in cases of interception, to use only specified procedures and visual 

signals.' The Secretary General accordingly wrote to States on 12 September 1966, 

conveying the above-mentioned decision and informing them further that: 

"The Council recognized that procedures of this sort dealt with practices 
to be applied by State aircraft, which are not within the purview of the 
Chicago Convention. I t  considered, however, that since procedures and 
signals used in the interception of civil aircraft could have an adverse 

'C-WP14411 v. 2.1-2.3. 

4 c - ~ / ~ n ~  m. 1.3. 

'C-WP/2153 p. 6(l). 

bc-WPt2376 pan. 6 1). 

'C-WPI2789 pn. 3. 

'ICAO Doc. 8610. s u p ,  Ch. IU, note 17. 
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effect on their safety, it was appropriate for ICAO to address States with 
its recommendations.. . . n9 

Two days after the Council considered the report of the incident concerning the 

Libyan airliner shot down by Israel (1973), the Secretary General advised the Council 

that notwithstanding the above letter, interceptions continued to take place with attendant 

risks to civil aircraft and their occupants. He invited the Council to request the ANC to 

develop relevant material for circulation to States." The Council agreed to this 

suggestion and in addition, another letter dated 29 June 1973 was sent to States 

reminding them of the 12 September 1966 letter and urging them, infer alia, to limit 

interception of civil aircraft "to those instances where it is essential for the safe flight of 

the aircraft" and invited them "to refrain from the use of arms in all cases of interception 

of civil aircraft" .I1 

It was this instruction to the ANC which led for the fust time to the inchsion of 

material on interception in ICAO Annexes, namely, in Annex 2. This new material 

included Standards on interception and guidance material in a new Attachment A, and 

was adopted on 4 February 1975;12 some further amendments were made in 1981 

(Amendment 23). 

b) Amendment 27 to Annex 2 

The Extraordinary Session of the Council which met to consider the shooting 

down of KAL 007 adopted two Resolutions on 16 September 1983. The first one 

contained a generally worded instruction to the ANC 'to review the provisions of the 

Chicago Convention, its Annexes and related documents and consider possible 

'%-WPI6114; and ICAO Doc, 9135-C/1024, C-Min. 841 1-13: & u n d o  84th Session, Mhutes 
with Subjta Ida  a 6. 



amendments to prevent a recurrence of such a tragic incident" and "to examine ways to 
improve the coordination of communication systems behueen military and civil aircraft 

and air traffic control services and to improve procedures in cases involving the 

identification and interception of civil aircraft."" The second one, based on a French 

proposal, was more specific in detailing certain tasks to be undertaken by the ANC, 

including a "review of a l l  the provisions contained in Attachment A to Annex 

S...conceming the interception of civil aircraft with a view to examining the feasibility 

of their incorporation as Standards in the body of Annex 2" as well as a "study of new 

provisions which could be included in Attachment A to Annex 2 or in any other relevant 

text and which would make it possible to achieve the harmonization of procedures for the 

interception of civil aircraft as well as to introduce further precautions for the conduct 

of interceptions" .I4 In December 1983, the ANC presented a preliminary report on its 

work, informing the Council that it had been advised that there should be no legal 

obstacles to proposing the inclusion in Annex 2 or any other Annex of SARPs pertaining 

to the obligation of States under Article 3 d) of the Chicago Convention," by which 

contracting States "undertake, when issuing regulations for their State aircraft, that they 

will have due regard for the safety of navigation of civil aircraft." 

In 1984, the ANC through an Ad Hoe Working Group on Interception, developed 

draft amendments to various Annexes (including Annex 2) and other ICAO documents. 

In the Group, questions were raised "whether the drafting of Standards relating to 

interception carried out by military aircraft was in fact within the constitutional purview 

of the Organizati~n,"'~ keeping in mind that the Convention is applicable to civil 

aircraft only, and not to state aircraft. The ICAO Legal Bureau advised the Group: 

"that the purpose of drafting new provisions on interception of civil 
aircraft did not necessarily mean drafting provisions relating to military 

~~~~~ 

"Supra, Ch. III, note 84 and accompanying text. 

"Supra, Ch. 111, note 86. 
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aircraft; the real legislative purpose would be to draft provisions 
pertaining to the safety of international civil aviation which was a 
legitimate constitutional purpose of the Organization. In the past, the 
Organization never refrained from adopting decisions and regulations 
dealing with the safety of international civil aviation even if that meant 
interfacing or coordination with the operation of state aircraft.. . .While 
Article 3(d) ... was not a source of legislative authority of the ICAO 
Council, it did not constitute an obstacle to adoption of Standards relating 
to the safety of civil aviation in the situations of interception."" 

The difference of opinion in the main centred around proposals to upgrade the Special 

Recommendations in Attachment A of Annex 2 to the status of SARPs in the body of the 

A M ~ X  proper. 

The Ad Hoc Group's work was sent to States for comment. A majority of States 

expressed agreement to the upgrading, but then wen several States which expressed 

strong objections to ICAO adopting SARPs "which were seen to be applicable to state 

aircraft and to intercept control units"." The ANC: 

"decided to adopt an approach based on technical and operational 
considerations and aimed at the widest possible acceptance by States. This 
decision led to a compromise between the proposals for upgrading of all 
the material in Attachment A*. ,, as.. .supported by a majority of States, 
and the retention of this material without any change in status, as 
advocated by a minority of States. The result.. .is a recommendation.. .for 
adoption of a number of provisions with the status of Standards for 
inclusion in a new Appendix B to Annex 2....At the same time the 
Commission decided to recommend that Attachment A be retained and that 
the special recornmendations...in their improved and amplified form be 
placed in it. It also identified the need that the status of these special 
recommendations be defined and strengthened." " 

In the words of Professor Milde: 



States 

A few 

'In general, the draft produced by the [ANC] in fact disregarded the 
opinion of the majority of States commenting on the original proposal and 
went a long way towards meeting the concern of the minority ... .a 
When the Council considered the matter in 1985, the Representative of the United 

ldvised of his Government' s strong objection: 

"to the proposed amendment to paragraph 3.8.1 and Appendix B, sections 
1 and 2 of Annex 2 which would repeat in the form of Standards certain 
principles already covered under special recommendations contained in 
Attach rnent A .. . . [ Aldoption of these Standards and Recommended 
Practices would clearly violate the Chicago Convention by going beyond 
the legal parameters which it provided. Article 3 a) of the Convention 
clearly stated that the Convention was applicable only to civil aircraft and 
not to State aircraft ... .Since the proposed Standards were contrary to the 
fundamental provisions of ICAO's charter embodied in Article 3.. . , their 
adoption by the Council would be ultra vires, i.e. beyond the legal 
authority of ICAO and therefore of no legal effect."2t 

States, including the USSRPa shared the same general opinion. 

However, a larger number of States supported the ANC proposals. For example, 

the Representative of Australia believed that Article 3 did not constitute "an obstacle in 

this case as one of the basic principles of the Convention was the safety of international 

civil aviation" and that the amendments proposed were consistent with the aims and 

objectives of the Conventi~n.~ As for the United Kingdom, although it: 

"would not accept the premise that ICAO should be able to regulate the 
operation of State aircraft generally, they were prepared to accept ICAO 
Standards relating to the unique circumstance of interception where there 
was a clear direct and potentially dangerous interaction between State and 
civil aircraft. They recognized that the legal position was not completely 
clear and that different views were possible.. . . "" 

mMilde, supra, Ch. IU, note 197 a: 112-1 13. 

%A0 Doc. 9479-Cfl091, C-Min. 116/1-31: Council - l ldrli Swswn, Minutes wirli Summrry 
I n t i a  at 32-33. 



Much of the debate focussed on the wording of a new Standard 3.8.1 proposed 

by the Cornmi~sion,~ and the Council reached an impasse. In early 1986, the United 

Kingdom put forward a new draft of Standard 3.8.1eN which was still opposed by some 

States, but which when put to a vote was carried by 13 votes to 5 with 10 abstentions? 

The remainder of the Commission's proposals were examined, modified and adopted on 

10 March 1986 by a vote of 22 in favour, 4 opposed and 6 abstentions." In the 

Resolution of Adoption, the Council invited each contracting State to notify ICAO of any 

differences between its own practices and those specified in the Special Recommendations 

in Attachment A? Thereafter, the United States "continued to hold the view that 

adoption of the rules on interception as Standards were ultra vires and would treat them 

ac~ordingiy".~~ In spite of, or perhaps because of this position, the United States has 

not filed any differences to the relevant provisions on interception in Annex 2 including 

Attachment A. 

Did the Organization act ultra virrs in adopting Amendment 27? Arguments can 

be, and were, made both ways. It is true the Convention is applicable to civil aircraft 

only, and not to state aircraft. Interception rules impact on both, and the position one 

takes depends on the perspective from which one approaches the subject. One can argue 

that rules relating to interception apply to enhance the safety of civil aircraft; it can also 

UC-WP/8028, App. A at A-5, which read: 
"3.8.1 Intemption of civil aircraft shall be governed by appropriate regulations and 

administrative directives issued by Contracting States in compliance with the 
Convention on International Civil Aviation. la drafting such regulations or 
administrative directives States shall take into account the provisions in 
Appendix A, Section 2 and Appendix B, Section 1." 

26Discussion PPpa No. 2 related to C-WPl8028. 



be submitted that these rules apply to state &raft. One formalistic position is that rules 

on interception are addressed to States and it is left to their discretion how they an to 

be implemented internally, but in practice, such implementation will necessarily relate 

to the performance of state aircraft and intercept control units. 

What is clear is that since 1966, ICAO has provided guidance material in this 

area, and since 1975 had incorporated specific provisions on interception into Annex 2. 

Such provisions included action to be taken by intercepting aircraft. Indeed, the Director 

of the Legal Bureau reminded the Council that a precedent had been set earlier (in 

1975)." Further, those opposing Amendment 27 were happy to have intercept 

provisions in the form of the Special Recommendations in Attachment A, and one can 

have much sympathy with the statement by the Representative of the Federal Republic 

of Germany "that if ICAO was not competent to issue [SARPs] for State aircraft, it 

might be well to determine whether it was competent to issue special recommendations 

in this respect. "32 

On balance, it would seem that the practice of States through the absence of 

objection from 1966 to 1984 created or confirmed an interpretation of Article 3 (applying 

Article 31(3) of the Vienna ~onvenrio~?) enabling ICAO to adopt provisions on 

interception of civil aircraft, even where these regulate certain aspects relating to state 

aircraft. 

c) Current Provisions Relating to Interception 

The vast majority of provisions relating to interception of civil aircraft are to k 

found in the current (Ninth) Edition of Annex 2. 

"ICAO Doc. 9479, supra, note 21 at 44. 

*tabid, a! 47. 

MSupra, Ch. IV, note 104 md accompanying text. 

245 



The controversial Standard 3.8.1 provides that interception of civil aircrafk shall 

be governed by appropriate regulations and directives issued by States in compliance with 

the Chicago Convention, particularly Article 3(d), and that accordingly, in draffing such 

regulations and directives, due regard must be paid to the provisions of Appendix 1, 

Section 2 and Appendix 2, Section 1. An explanatory Note which does not constitute part 

of the Standard, provides that it is essential for flight safety that visual signals employed 

in the event of an interception be correctly employed and understood by both civil and 

military aircraft. The Note states that the Council, when adopting the visual signals in 

Appendix 1, urged contracting States to ensure that they be strictly adhered to by their 

state aircraft. It further explains that as such interceptions are in all cases potentially 

hazardous, the Council formulated the Special Recommendations in Attachment A which 

States are urged to comply with in a uniform manner. 

Standard 3.8.2 puts an obligation on the pilot-incommand of civil aircraft being 

intercepted to comply with certain provisions in Appendices 1 and 2 to the Annex. The 

Appendices contain Standards grouped separately for convenience. 

Appendix I, Section 1 deals with distress and urgency signals to be given by civil 

aircraft in appropriate circumstances. 

Appendix 1, Section 2 sets out "signals initiated by intercepting aircraft" to 

indicate: that the civil aircraft has been intercepted and should follow the intercepting 

aircraft; that the civil aircraft may proceed; that it should land at the designated 

aerodrome. The manner of response of the intercepted aircraft is also set out. Section 2 

in addition provides for signals by the intercepted aircraft to show that the designated 

aerodrome for landing is inadequate; that it cannot comply with the orders of the 

interceptor; andlor that it is in distress. 

Of particular relevance to civil aerial intruders is Section 3 of Appendix I, which 

indicates "Visual Signals Used to Warn an Unauthorized Aircraft Flying in, or about to 

enter a Restricted, Prohibited or Danger Area'. This comprises 'a series of projectiles 

discharged from the ground at intervals of 10 seconds, each showing, on bursting, rexi 

and green lights or starsn. 



Appendix 2, Section 1, deals with mPrinciples to be obsewed by Statesn which 

include, inter a h ,  the following: 

"a) interception of civil aircraft will  be undertaken only as a last 
resort; 

b) if undertaken, an interception will be limited to determining the 
identity of the aircraft, unless it is necessary to return the aircraft 
to its planned track, direct it beyond the boundaries of national 
airspace, guide it away from a prohibited, restricted or danger area 
or instruct it to land at a designated aerodrome; 

C) practice interception of civil aircraft will not be undertaken; 

d) navigational guidance and related information will be given to an 
intercepted aircraft by radiotelephony, whenever radio contact can 
be established; and 

e) in the case where an intercepted civil aircraft is required to land.. . , 
the aerodrome designated for the landing is to be suitable for the 
safe landing of the aircraft type concerned. " 

Immediately following is a Note reminding States of the provision in Article 3 bis by 

which States recognize that "'every State must refrain from resorting to the use of 

weapons against civil aircraft in flight.'" Further Standards in Appendix 2, Section 1 

obliges States to publish a standard method established for the manoeuvring of 

intercepting aircraft, which "shall be designed to avoid any hazard for the intercepted 

aircraftw, and to ensure that provision is made for the use of secondary surveillance radar 

(SSR) , where available, to identify civil aircraft. 

Section 2 of Appendix 2 regulates "Action by Intercepted Aircraftn. Intercepted 

aircraft must follow the instructions given by the intercepting aircraft, responding to 

visual signals in the manner set out in Appendix 1. Intercepted aircraft must attempt to 

establish radiocommunication with intercepting aircraft or with the appropriate intercept 

control unit on 121.5 MHz; if no contact is made and if practicable, attempts should be 

made on 243 MHz. Standards 2.2 and 2.3 deal with a situation where conflicting 

instructions are given by the intercepting lircraft and other sources. 



Under Section 3, if radio contact is made but communication in a common 

language is not possible, attempts at communication shall be made using phrases and 

pronunciations specified in an accompanying Table. 

As an introduction to Anachment A (commonly refemd to as "the green pages"), 

paragraph 1 states: 

"...As interceptions of civil aircraft are, in all cases, potentially 
hazardous, the Council.. .has formulated the following special 
recommendations which Contracting States are urged to implement 
through appropriate regulatory and administrative action. The uniform 
application by all concerned is considered essential in the interest of safety 
of civil aircraft and their occupants. For this reason the Council.. .invited 
Contracting States to notify ICAO of any differences which may exist 
between their national regulations or practices and the special 
recommendations hereunder. " 

These Special Recommendations include the substance of the relevant Standards on 

interception found in Appendix 2, and additional elements. 

Paragraph 2.2 stipulates that in order to eliminate or reduce the need for 

interception, all possible efforts should "be made by intercept control units to secure 

identification of any aircraft which may be a civil aircraft, and to issue necessary 

instructions or advice to such aircraft, through the appropriate air traffic services units"; 

further, that areas prohibited to civil flights or those where such flights are not permitted 

except with special authorization should be clearly promulgated in the AIP, together with 

an indication of the risk, if any, of interception in case of intrusion into such areas. 

To eliminate or reduce hazards inherent in interceptions, paragraph 2.3 provides 

that aU efforts should be "made to ensure coordinated actions by the pilots and ground 

units"; in particular, pilots of intercepting aircraft should "be made aware of the general 

performance limitations of civil aircraft and of the possibility that intercepted civil 

aircraft may be in a state of emergencyw. 

Paragraph 3 deals with interception manoeuvres. A standard method should k 

established by States for the manoeuvring of intercepting aircraft such as to avoid any 

hazard for the intercepted aircra& such method "should take into aaouat the 

pafonnance limitations of civil aircraft, the need to avoid flying in such proximity to the 



intercepted aircraft that a collision hazard may be created", and the need to avoid 

manoeuvres which would form hazardous wake turbulence. 

Very specific manoeuvres for visual identification, and for navigational guidance 

(e.g., relative positions of intercepted and intercepting aircraft) of the intercepted aircrafk 

are described in paragraphs 3.2 and 3.3. respectively. 

The actions of an intercepted aircraft to be followed in response to an interception 

set out in Section 2 of Appendix 2, are repeated. Referring to the visual signals to be 

used as indicated in Appendix 1, paragraph 6 of Attachment A states that it "is essential 

that intercepting and intercepted aircraft adhere strictly to those signals ...g iven by the 

other aircraft, and that the intercepting aircraft pay particular attention to any signals 

given by the intercepted aircraft to indicate that it is in a state of distress or urgency." 

Further provisions are contained on "radiocommunication between the intercept 

control unit or the intercepting aircraft and the intercepted aircraft" and on "cosrdination 

between intercept control units and air traffic s e ~ c e s  units". 

Other material relevant to the interception of civil aircraft may be found in 

Annexes 6, 7, 10, 1 1 and 15 and in the ICAO Procedures for Air  Nuvigorion Senices - 
Airera! Operations (PANS-OPS)Y and the Procedures for Air  Navigation Senices - 

Rules of the Air and Air TraDc Services (PANS-RAC)? For convenience, all relevant 

provisions on interception of civil aircraft are consolidated in the Manual concerning 

Interception of Civil ~ircrafl." 

Y I C ~ ~  Doc. 8168-OPS/6L 1. ICAO Procedunr for Air Navigation Services 'comprise, for the 
most part, operating practices as well as matengal considered too detailed for SARPs. PANS often 
amplify the basic principles in the forrcrpondii SARR contained in Anmxrn to assist in the 
application of those SAWS. To qulrify for PANS status, the procedure shall k agreed as suitable for 
application on a world-wide basis ,...' (ICAO Doc. 8143-AN187313: Directives to Divisiod-rype 
Meetings and Rules of Procedwesfor their Conduct, Fiut II at Article 3). 



Annex 11 (Air Tru@ Services) contains a number of provisions aimed at the 

avoidance of the use of force against civil aerial intruders. Many of these provisions 

relate to interaction with military units. 

The Standards in Section 2.16 require air traffic services (ATS) authorities to 

"establish and maintain close cooperation with military authorities responsible for 

activities that may affect flights of civil aircraftu. Anangements must be made to permit 

information relevant to the safe conduct of flights of civil aircmft to be promptly 

exchanged between ATS units and military units. ATS units must provide appropriate 

military units with information concerning fights of civil aircraft, and must designate any 

areas or routes where requirements for flight plans, two-way communications and 

position reporting apply to all flights, to ensure that all relevant data is "available in 

appropriate [ATS] units specifically for the purpose of facilitating identification of civil 

aircraft". Procedures must be established to ensure that ATS units "are notified if a 

military unit observes that an aircraft which is, or might be, a civil aircraft is 

approaching, or has entered, any area in which interception might become necessaryu; 

all efforts must be "made to confirm the identity of the aircraft and to provide it with the 

navigational guidance necessary to avoid the need for interceptionu. 

Standard 2.17.1 stipulates that "arrangements for activities potentially hazardous 

to civil aircraft, whether over the territory of a State or over the high seas, shall be co- 

ordinated with the appropriate [ATS] authorities". An associated Recommended Practice 

(2.17.1.1) states that if "the appropriate ATS authority is not that of the State when the 

organization planning the activities is located, initial co-ordination should be effected 

through the ATS authority responsible for the airspace over the State where the 

organization is located". D h t  communication between the appropriate ATS authority 

or unit "and the organization or unit conducting the activities should be provided for use 
in the event that civil aircraft emergencies or other unforeseen circumstances qu ire  



discontinuation of the activities" .n The appropriate ATS authorities are "responsible for 

initiating the promulgation of information regarding the activitiesn (Standard 2.17.3). If 

activities potentidly hazardous to civil aircraft take place regularly, special co-ordination 

committees should be established? 

Section 2.23.1 contains a number of Standards and Notes relating to strayed or 

unidentified aircraft. In particular, as soon as an ATS unit becomes aware of a strayed 

aircraft, it must take necessary steps to assist the aircraft. If the aircraft's position is not 

known, the ATS unit must: attempt to establish communication with the aircraft, tq to 

determine the aircraft's position, inform other ATS units into whose area the aircraft may 

have strayed or may stray, and inform appropriate military units. If the position of the 

strayed aircraft is established, the ATS unit must inform the aircraft accordingly, and 

provide other ATS units and appropriate military units with the relevant information. As 

soon as an ATS unit "bedomes aware of an unidentified aircraft in an area, it shall 

endeavour to establish [its] identity.. .whenever this is necessary for the provision of air 

traffic services or required by the appropriate military authorities"; specified steps to be 

taken in this regard are indicated. As soon as the identity is established, the military units 

shall be advised as necessary. 

The duties of an ATS unit when it learns of an interception in its area of 

responsibility are set out in Standard 2.23.2.1. The ATS unit must "attempt to establish 

two-way communication with the intercepted aircraft on any available frequency, 

including the emergency frequency 121.5 MHz". It must: 

a) inform the pilot of the intercepted aircraft of the interception; 

b) establish contact with the intercept control unit and provide it with 
available information on the intercepted aircraft; 

c) "relay messages between the intercepting aircraft or the intercept 
control unit and the intercepted aircnft, as necessaryR; and 

*Recommended Practice 2.17.2.1 c). 

l'Recommendd Practice 2.17.4. 



d) 'inform ATS units serving adjacent flight information regions 
m] if it appears that the aircraft has strayed from 
such.. .regions. " 

Specified duties of an ATS unit if it learns of an interception outside its area of 

responsibility are listed in Standard 2.23.2.2. 

By virtue of Standards 6.2.2.2.1 and 6.2.2.2.2, ATS units an required to possess 

facilities for communications with appropriate military units; such facilities are described 

in Standards 6.2.2.3.1,6.2.2.3.5 and 6.2.2.3.7 and associated Recommended Practices. 

A requirement is also laid down for communications facilities with certain adjacent FIRS 

(Standard 6.2.3.1). 

The substance of these provisions of Annex 11 are also incorporated in the 

Manual Concerning Interception of Civil Aircrufl. More specifically, as a result of the 

ANC's review of the safety recommendations contained in the report of the fact-finding 

investigation into the shooting down of IR 655,19 the Manual Concerning Sam 

Measures Relating to Military Activities Porentidy Hazurdour to Civil Aimrap 

Operations was published in 19903 It amplifies SARPs on the subject contained in the 

various Annexes, in particular the Standards in Sections 2.16 and 2.17 of Annex 11. 

Additional guidance material has also been incorp~rated.'~ The stated objective of this 

Manual "is to promote effective co-ordination so that activity potentially hazardous to 

civil aircraft operations may be accommodated within agreed airspace. "42 

In addition, several successive sessions of the Assembly have adopted a resolution 

dealing, inter olio, with co-ordination of civil and military air traffic. The current version 

is Resolution A3 1-5, Appendix P, by which the Assembly resolves that "the common use 

by civil and military aviation of airspace and certain facilities and services shall be 

arranged so as to ensure the safety, regularity and efficiency of international civil air 

'%upra. Ch. III, notes 282 and 288-291 and accompanying texts. 

~ C A O  DOC. 9554-AN1932. 

"hid, Foreword at (iii). 

421bid para. 1.3. 



traffic"; and that "the regulations and procedures established by Contracting States to 

govern the operation of their state aircraft over the high seas shall ensure that these 

operations do not compromise the satety, regularity and efficiency of international civil 

air traffic and that, to the extent practicable, these operations comply with the rules of 

the air in Annex 2. 

At least two commentators claim that ICAO's provisions on interception have 

become part of customary international law. Hassan states: 

"The principle which emerges from an examination of communications 
between states involved in past incidents of aerial trespass is that 
regardless of the voluntary or involuntary nature of the intrusion, and 
apart from whether the subjacent state considers it to be a security threat 
or not, once a foreign aircraft has been intercepted, it should be asked to 
land after appropriate warnings. This was the express or implied stand of 
all the countries which have been involved in past incidents. Despite the 
fact that the Chicago Convention interception guidelines are not 
technically binding, similar domestic rules have been followed or 
acknowledged in past cases of aerial trespass. 

International interception procedures have, therefore, by force of 
widespread acceptance, become a part of customary international law. nu 

Maj id believes that: 

%A0 Doc. 9662: Assembly R~~olutwns in Fonv (us of 4 &tab- 1995) at II-12. An 
"Associated Practicen in the same Resolution sets out that: 

"When establishing the regulations and p d u  =...the State concerned should co- 
ordinate the ma= with all States nsponsible for the provision of air traffic d c a  
over the high seas in the area in question." 

"Hassan, supra, Ch. I, note 22 at 583. Later on, he expresses the opinion that 
"In sum, it appears that a customuy ruh of i n m u i o d  law exists which ptovidm 
that the intenxption of an intruding pusenga &Liner may ody take plra  in 
acumlancc with the guidelines contained in Amex 2..." (supro at 584). 

He repeats similar view0 on amher occasion (see bmn, mpm, Ch. I, note 6 at 723). 



"State practice (e.g. Israel in 1973 and Soviet Union in 1978 and 1983) 
generally endorses the acceptance of these interception proceduns as a 
part of customary international law and this view has not been 
contradicted by any state. "" 
On the other side of the win, Professor Cheng puts his position thus: 

"...Annexes to the Chicago Convention do not purport to be declaratory 
of rules of general international law and, not being really part of the 
Convention, they do not have the status of being able to do so.* 

As stated previously, the Annexes are not integral parts of the Chicago 

Convention and are so designated for convenience only. States which are unable to 

comply with a Standard may, in accordance with Article 38 of the Chicago Convention, 

"opt-outw by filing an appropriate difference with ICAO. There is no obligation to ffle 

a difference with respect to Recommended Practices or to Special Recommendations, 

although States are urged to do so. The only exception to this regime lies in the fact that 

over the high seas, Annex 2 Standards are applicable without exception, and no State 

may file a difference in this regard; they may so file in relation to the application of 

Annex 2 Standards over their national temtory. 

In the Nonh Sea Conrinental Sher cases, the I.C.I. examined whether certain 
rules embodied in a treaty had, by dint of subsequent State practice, become part of 

customary law. The Court stated: 

"In so far as this contention is based on the view that Article 6.. .has had 
the influence, and has produced the effect described, it clearly involves 
treating that Article as a normcreating provision which has constituted the 
foundation of, or has generated a rule which, while only conventional or 
contractual in origin, has since passed into the general corpus of 
international law, and is now accepted as such by the opinio juns so as to 
have become binding even for countries which have never, and do not, 
become parties to the Convention. There is no doubt that this process is 
a perfectly possible one and does from time to time occur.. .. At the same 
time this result is not likely to be regarded as having been attained. 

UMajid. s u p .  Ch. IT. note 31 at 206. 

'%hag, supra, Ch. I, note 3 1 at 61. 
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It would in the fnst place be necessary that the provision should, at all 
events potentially, be of a fundamentally normcreating character such as 
could be regarded as forming the basis of a general rule of law ...m n 
practice, rules of international law can, by agnement, be derogated from 
in particular cases, or as betwcm particular parties - but this is not 
normally the subject of any express provision ... Finally, the faculty of 
making resemations [to the treaty rule] ..., while it might not of itself 
prevent the.. .principle being eventually received as general law, does add 
considerably to the difficulty of regarding this result as having been 
brought about (or being potentially possible) on the basis of the 
Convention. w47 

A foniion', the same would apply where the rules do not have the same binding quality 

as treaty provisions. 

Since 1966, ICAO has recommended rules on interception and formally 

incorporated some rules into Annex 2 in 1975. These rules have been accepted by all 

categories of States and included in their domestic regulations. No State has denied the 

validity of these rules, whether as Standards or as guidance material in Attachment A? 

A review indicates that the only difference filed to a key Annex 2 provision on 

interception is by the United Kingdom in relation to the use of pyrotechnics to warn 

unauthorized aircdt flying in, or about to enter a restricted, prohibited or danger area 

(Appendix 1, Section 3). Indeed, both individually and collectively through the various 

resolutions adopted by ICAO and considered above, their applicability have been 

expressly affirmed. In view of this overwhelming evidence of State practice, it would 

seem at first sight that the ICAO-developed technical provisions relevant to the use of 

force against civil aerial intruders, whether incorporated in Annex 2 or elsewhere, have 

acquired the status of customary international law. 

On the other hand, application of the criteria pronounced by the I.C.J. in the 

North Sea Conrinenral Shelf cases would appear to deny ICAO Annex provisions that 

"Supm, Ch. 11, note 35 paras. 71-72. But see the dissenting Opiions of J u d g ~  Lachs and 
Soreason in the same case. 

UIbc objection raised by some States in relation to Amendment 27 bsd less to & with the 
applicability or validity of these rules than with their pmmulption by ICAO and their upgnd'ig to 
Standards. 



status. Firstly, the interception provisions are not even an integral part of the Chicago 

Convention. Secondly, the possibility of filing differences is tantamount to making a 

reservation to a treaty provision and would mitigate against ascribing to these rules a 

fundamental normaeating character. Thirdly, many of the rules are not given the status 

of Standards, but merely that of Recommended Practices or Special Recommendations 

for which even the filing of differences is not necessary in case of non-compliance. 

Fourthly, the relative facility of amending these rules and the consequent change in 

substantive content strongly suggest that they are not intended to reflect, or subsequently 

become after adoption, principles of customary international law. 

Recognizing that arguments can be made for either case, it is submitted that the 

result would differ little in practice. Nearly the entire world community, and certainly 

all the major aviation nations, are party to the Chicago Convention, and bound by the 

IC A 0  Standards on interception of civil aircraft and civihilitary cbordination, unless 

they file a difference which they have not done apart from the one limited exception 

r e f e d  to above. The relevance of the customary law status of the provisions concerning 

the use of force against civil aerial intruders would lie in instances where the f i g  of 

a difference is not strictly required, such as for Recommended Practices and Special 

Recommendations and even then, States are already urged to fde differences. Further, 

there are the few cases of non-contracting States to the Chicago Convention which would 

be bound by rules of customary law but not by the Convention and Annexes per se. It 

should be noted that none of these States are major aviation powers and most do not have 

intercept control units, interceptor aircraft or interception capabilities. 



In accordance with the Chicago Convention and customary international law, 

every State has complete and exclusive sovereignty over the ainpace above its temtory, 

and there is no automatic right of passage of aircraft of one State over the temtory of 

another State. Authorization for aircraft to enter, oveffly or land in foreign territory may 

be granted on a multilateral or bilateral basis. Sometimes a civil air& may deliberately 

or inadvertendy enter without permission the airspace of a foreign State or, having 

obtained such permission, deviate from its assigned route or enter a prohibited or 

restricted area. Such incidents occur frequently, and on occasion the temtorial sovereign 

will react with force to end the intrusion, sometimes resulting in a large number of 

fatalities. 

As the UN specialized agency tasked to promote the safety of flight in 

international air navigation, ICAO has concerned itself with this matter from the eariy 

days of its existence. In 1984, it adopted an amendment to the Chicago Convention 

(Article 3 bis) to regulate the legal aspects of the use of weapons against civil aircraft in 

flight. Prior to this amendment, treaty law dealt in an ambiguous manner with the 

question whether and in what circumstances a subjacent State could use force against an 

aerial intruder. Customary intemational law, judicial and arbitrai decisions as well as the 

writings of publicists prior to 1984 indicated that such use of force was allowed but only 

in exceptional circumstances. In particular, the subjacent State was obliged to make all 
reasonable efforts to identify the intmder; aircraft idenWted as civilian which appeared 

to have intruded inadvertently were to be afforded all reasonable measures of assistance. 

In all cases of intrusion of a manifestly civil aircraft, the subjacent State was entitled to 

request the aircraft to land or to change come; such order was to be obeyed unless the 

aircraft was unable to do so. In attempting to control the intruder, the tcmtorial 

sovereign must not cause an unreasonable degree of danger to the aircraft and its 

occupants. The primary remedy for the territorial sovereign was to makc appropriate 

diplomatic representation to the State of nationality of the a i rcd .  If the ahcraft did not 



pose or appear to pose an immediate threat to the subjacent State, force was not to be 

used against it even if it disobeyed the orders given to it. In the rare case of an intruder 

identified as civilian which nevertheless acted or appeared to act in a manner inimical to 

the security of the subjacent State, force was not to be used unless it was necessary and 

proportionate. 

During the last half century, ICAO has dealt with four specific incidents involving 

the shootdown of civil aerial intruders, namely, those concerning: 

1) El A1 Constellation (Israel-Bulgaria, 1955) 
2) Libyan Arab Airlines (Libya-Israel, 1973) 
3) Korean Airlines (South Korea-USSR, 1983) 
4) U.S.-registered civil aircraft (U.S.A.-Cuba, 1996) 

Additionally, ICAO also dealt with the Iran Air (Xran-U.S.A., 1988) incident which, 

though not involving an aerial intrusion, nevertheless resulted in fatal use of force against 

the civil aircraft. In the last four cases, ICAO carried out an investigation into the factual 

circumstances surrounding the shoot-downs. 

In its consideration of these five incidents, member States at the ICAO Assembly 

and representatives on the Council made numerous statements expressing their opinion 

regarding the law which governs the use of force against civil aircraft. Both the 

Assembly and the Council adopted a number of resolutions and took certain decisions in 

this regard. An evaluation of ICAO's consideration of these incidents show that there is 

a proper 1egal.basis for ICAO to carry out such investigations. However, the official 

status of the investigation reports is unclear since the Council, as the proper authority to 

do so, has never explicitly endorsed them. Further, a review of ICAO action indicates 

that for many years, the Organization failed to be proactive in adopting adequate legal 

and technical regulatory material. Although there has been calls From many States for an 

independent machinery to investigate incidents such as the ones being considered, until 

ICAO exhibits a reluctance to carry out such investigation, other machinery would not 

have much added value. However, it might be useful for the Organization to perform 

audits on States to ensure that adequate national regulations and practices exist to govern 

interceptions and the use of force against civil aircraft. Finally, although there have been 

frequent claims made in ICAO by States that the consideration of these incidents should 



be limited to the technical aspects only, in fact the discussions and conclusions of the 

Organization have invariably been wloured by political factors. 

ICAO's principal contribution to the law governing the use of force against civil 

aircraft has been the adoption of Article 3 bis in 1984, which prohibits the use of 

weapons against civil aircmft in flight subject only to the provisions of the UN Charter 

on selfdefence. Under Article 3 bis, the subjacent State may require overflying foreign 

aircdt to land in various circumstances, namely, where it is flying above the territory 

without authority or if there are reasonable grounds to conclude that it is being used for 

purposes inconsistent with the Chicago Convention. The aircraft is obliged to comply 

with such order. States are obliged to take appropriate measures to prohibit the deliberate 

use of civil aircraft of their nationality or operated from their territory for any purpose 

inconsistent with the aims of the Chicago Convention. Although delegates at the 

Assembly which adopted the amendment (Article 3 bis) believed that they were merely 

codifying customary international law, in fact a number of elements in the amendment 

do not reflect such pre-existing law. In particular, the prohibition of the use of force 

against civil aircraft in the amendment is more restrictive of the discretion of the 

territorial sovereign than was the customary law in 1984. 

While the numerous ICAO resolutions and decisions in regard to the use of force 

or weapons against civil aircraft are not legally binding on States, their application must 

be considered in good faith. As a manifestation of State practice, they contribute to the 

formation and elucidation of rules of customary international law. However, the content 

of such resolutions and decisions have clearly been influenced by political factors. 

Similarly, ICAO has provided many opportunities for States to give their individual views 

on the law governing the u s  of force against civil aerial intruders; the expression of such 

views is a valuable source of evidence of the content of customary international law. 

Although ICAO considered the possibility of adopting a separate independent 

convention on interception, there was not much enthusiasm for such an instrument, and 

the situation has not changed although there may well be advantages in having a more 

detailed legal regime. 



Apart from the adoption of Article 3 bis, ICAO's main focus has been on 

technical regulation to minimize the need for interception and to ensure that when 

interception takes place, the aircraft and its occupants are exposed to no or minimal 

danger. Such regulations are found mainly in Annexes 2 and 11 and related documents. 

Strong arguments could be made that these ICAO rules have evolved into customary 

international law, but there are equally valid grounds to deny them that effcct. Eitha 

way, the result would have little practical implication as they are almost universally 

followed by States. 

Each new incident, with its own particular set of circumstances, has led ICAO to 

review its legal and technical rules relating to the use of force against civil aircraft. If 

the Organization appeared somewhat oblivious or indifferent in its early days to the 

extreme gravity of this subject, the same is no longer true. Improvements in this area 

may lie less in the adoption of new rules and revision of old ones than in the 

implementation of, and compliance with, such rules by States and flight crew. There will 

continue to be civil aerial intrusions in the foreseeable future: the most that can be done 

is to minimize the number and consequences of such incidents. 
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ANNEX 

Doc 9436 

P R O T O C O L  

RELATING 'ZIO AN AMENDMENT 10 THE 

CONVENTION ON INTERNATIONAL C M L  AVfA'TION 

[Article 3 b&] 

Signed at Montreal on 10 May 1984 

1984 

INTERNATTONAL CIVIL AVIATION ORGANIZATION 



P R O T O C O L  

relating to an amendment to the 
Convention on International Civil Aviation 

THE ASSEMBLY OF THE INTERNATIONAL CIVIL AVIATION ORGANIZATION 

HAVING MET in its Twenty-fifih Session (Extraordinary) at Montreal on 10 May 1984, 

HAYING NUlED that international civil aviation can greatly help to create and preserve 
friendship and understanding among the nations and peoples of the world, yet its abuse can 
become a threat to genenl security, 

HAVING NOIP) that it is desirable to avoid friction and to promote that co-operation between 
nations and peoples upon which the peace of the world depends, 

HAVING NmED that it is necessary that international civil aviation may be developed in a 
safe and orderly manner, 

HAVING NOTED that in keeping with elementary considerations of humanity the safety and 
the lives of persons on board civil aircraft must be assured, 

HAWING N O  that in the Convention on International Civil Aviation done at Chicago on 
the seventh day of December 1944 the contracting States 

- recognize that every State has complete and exclusive sovereignty OYQ 
the airspace above its territory, 

- undertake, when issuing regulations for their state aircraft, that they will 
have due regard for the safety of navigation of civil aircraft, and 

- agree not to use civil aviation for any purpose inconsistent with the a h  
of the Convention, 

HAWING NOTP) the resolve of the contracting States to take appropriate measures designed 
to prevent the violation of other States' airspace and the use of civil ariation for purposes 
inconsistent with the aims of the Convention lad to enhance further the s&ty of international 
civil aviation, 

HAVING NUS'HI the general desire of contracting States to reafEm the principle of non-use 
of weapons against civil airraft ia flight, 

I. DECIDES that it is desirable t h e d m  to amend the Cowention on 
International Civil Aviation done at Chicago on the seventh day oQ 
December 1944, 

2. APPROVES, in accordance with the pcuvisioa of Articb 94(a) of the 
Cormation aforesaid. the tbllowing proposed amendment to the said 
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Convention: 

Insert, after Article 3, a new Article 3 bis: 

"Article 3 bi's 

(a) The contracting States recognize that 
every State must refrain from resorting to the use 
of weapons against civil aircraft in flight and 
that, in case of interception, the lives of penom 
on board and the sakty of aircraft must not be 
endangered. This provision shall not be 
interpreted as modifying in any way the rights 
and obligations of States set lorth in the Charter 
of the United Nations. 

(b) The contracting States recognize that 
every State, in the exercise of its sovereignty, is 
entided to require the landing at some designated 
airport of a civil aircraft flying above its 
territory without authority or if there are 
reasonable grounds to conclude that it is being 
used Cor any purpose inconsistent with the aims 
of this Convention; it may also give such aircraft 
any other instructions to put an end to such 
violations. For this purpose, the contracting 
States may resort to my appropriate means 
consistent with relevant rules of international 
law, including the relevant provisions of this 
Convention, specifically paragraph (a) of this 
Anicle. Each contracting State agrees to publish 
its regulations in force regarding the interception 
of civil aircraft. 

(c) Every civil aircrah shall comply with an 
order given in confbrmity with paragraph (b) of 
this Article. To this end each contxacting State 
shall establish all necessary pmvisions in its 
national laws or regulations to make such 
compliance mandatory 6or any civil aircraft 
registered in that State or operated by an 
operator who has his principal place of business 
or permanent residence in that State. Each 
contracting State shall msLe any violation of 
such applicable laws ot qulations punirbable 
by severe penalties a d  &all submit the case to 
its competent authorities in accordance with its 
laws or regulations. 



(d) Each contracting State shall take 
appropriate measures to prohibit the deliberate 
use of any civil aircraft registered in that State or 
operated by an operator who has his principal 
place of business or permanent residence in that 
State for any purpose inconsistent with the aims 
of this Convention. This provision shall not 
affe* paragraph (a) or derogate from paragraphs 
(b) and (c) of this Article.'. 

3. SPECIFIES, pursuant to the provision of the said Article 94(a) of the 
said Convention, one hundred and ~ v o  as the number of contracting 
States upon whose ratification the proposed amendment atoresaid shall 
come into brce, and 

4. RESOLVES that the Secretary General of the International Civil 
Aviation Organization draw up a Protocol, in the English, French, 
Russian and Spanish languages, each of which shall be of equal 
authenticity, embodying the proposed amendment above-mentioned and 
the matter hereinafter appearing: 

The Protocol shall be signed by the President of the Auembly 
and its Secretary General. 

The Protocol shall be open to ratification by any State which has 
ratified or adhered to the said Convention on International Civil 
Aviation. 

The instruments of ratification shall be deposited with the 
International Civil Aviation Organization. 

The Protocol shall come into force in respect of the States which 
have ratified it on the date on which the one hundred and second 
instrument of ratification is so deposited. 

The Secretary General shall immediately notify all contracting 
States of the date of deposit of each ratification of the Protocol. 

The Secretary General shall notify dl States parties to the said 
Convention of the date on which the Protocol comes into h e .  

Wlth respect to any contracting State tativi the Protocol after 
the date aforesaid, the Rotocol shall cow into bone upon 
deposit of its instrument of ratification with the International 
Civil Aviation Organhation. 

CONSEQUJWTLY, pursuant to the ahreslid action ob the Assemb1. 

This Protocol has been drawn up by the S#rrcary G e n d  of the organhion. 
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IN WITNESS WHEREOF, the President and the Secretary General of the &resaid Twenty- 
fifth Session, (Extraordinary) of the Assembly of the International Civil Aviation Orpanitation, 
being authorized thereto by the Assembly, sign this Protocol. 

DONE at Montreal on the 10th day of May of the year one thousand nine hundred and eighty- 
four, in a single document in the English, French, Russian and Spanish languages, each text 
being equally authentic. This Protocol shall remain deposited in the archives of the 
International Civil Organization, and certified copies thereof shall be transmitted by the 
Secretary General of the Organization to all States parties to the Cornention on International 
Civil Aviation done at Chicago on the seventh day of December 1944. 

Assad Kotaite 
Resident of the 25th Session (I9traordinary) of the Assembly 
General 

Yves Lamben 
Secmry 


