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A CONSTITUTIONAL GOVERNOR,

-
There are few qu estions to which at th e present time public attention

is directed, in any part of the Queen's dominions,-of greater moment, or
of more practical importance, than to det ermine "wh at are the proper
functions of~ Oonst itu t ional Governor, under the Crown of Great Britain.

Ther e is, no doubt, a general impression abroad, amongst perso ns who
have not bestowed much thought upon t he matter, that the Governor of a,
British colony, or province, is little els e than an ornamental appendage to
our political system; ne cessary, to fulfil cer tain ceremonial duties; useful,
to represen t the community at large upon public occasions, or as the
mouthpiece of public sentime n t ; and of unquestionable service to society,
in the discharge of a dignified and liberal hospitality, to be freely extended
to whoever may b e a suitable recipient of vice-regal favour, without d is
tinction of creed or party.

But if this w ere all that we had a right to expect from a Governor,
it would be quite insufficient to justify the pre-eminence which is attached
to his office, as a R eprescn tati ve of the Crown. "With ou t underrating for
a moment the incalculable advantages which socie ty and the state derive
from the fulfilment of the duties above en umerate d, by m en in exalted
positions,-assist ed by the ladies of their ho usehold- such cere monial obser
'vances and festivities might, without much loss of dignity or efficiency,
be assigned to Cabinet minist ers, and other prominent officers of govern
ment, of adequate rank and fortune.

The Governor of a British 'dep enden cy, however, within the limits
prescribed by his Oommission, is essentially a political officer: and the
n ecessity for his office must be estimated according to the gravity and
importance of theduties allotted to him in the body politic. If his duties
in that relation are mainly formal, and his political functions of small
account, the con t inu ance of the office will be apt to be regarded as an
expensive luxury, which cannot be justified by an economical people, or
endured in an age w hich is in tolera n t of shams .
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But if, on the other hand, a Constit utional Governor is act ually invest ed
with an authority which is eminently capable of being employed for the
public good: and if he fill s a place of trus t, wherein he is competent, u pon
fitting occasions, to interpose to guard and protect the poli tical liberti es of
those over whom he presides,-then it becomes the interest as well as the
duty of all good citizens t o respect his office, and to st rengthen and uphold
him in the exercise of its lawful prerogatives.

The gradual but v it al change which the present generation has
witnessed, in the relations of Execu tive authority in the serf-governing
Colonies of the British Empire, to the peopl e, in their local legislatures, has
led to the impression that no political duties remain to be fulfilled by a
Constitutional Governor ; save only such as are of a formal and ceremonial
kind.

This id ea has been fostered by the assumption that the Sovereign her
self, whose Commission the Governor holds, has ceased to be anything but
a cipher in the state, without any measure of politi cal power. That , in
fact, the Cabinet of the day is an oliga rchy, exercising an uncon trolled
power in the administration of public affairs ; subject only to the necessi ty
of obtaining a majori ty in the popular bran ch of the legislature to approve
their policy, and to justify their continuance in office. Such a form of
Government, however theoreti cally defensible in the abstrac t, in the
e it imat ion of some political thinkers, is not that of the Bri ti sh Cons titution .

The unsoundness of such an id ea, and it s contrariety to existing con
stitutional practice, in the Mother Country, will be readily apparent to
those who take the trouble to refer to the opinions expresse d by leading
statesmen in Great Britain, on this subject, within the past thirty years
Brougham, Grey, Russell , Derby, Gladstone and Disraeli , representative
men of diverse parties, have each taken opportunity to testify to the vital
and influential position which apperta ins to the Sovereign, in a P arlia
mentary Government.

The recent publication of Martin's Life of the Prince Consort, written
under H er Majesty's ow n auspices, has contributed largely to our kn ow 
ledge of th e present pract ical operation of Bri tish Instit utions . Apart from
the 'attract ive picture w hich it presents to us of the Prince himself, as a
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zealous and accomplished fellow-labourer with the Queen, in fulfilling the
arduous duties of royalty, this book is exceedingly instructive, in the
glimpses it affords of the inner workings of the state-machine.

'Vc are all familiar with the true doctrine of Constitutional Monarchy.
'Ve know that personal government by royal prerogative has given place
to parliamentary government; and that under our parliamentary system
the personal will of the Sovereign can only find public expression through
official channels, or in the performance of acts of state, which have been
ad vised or approved by responsible ministers. But we must not lose sight
of the fact, that what has been termed the Impersonality of the Crown
only extends to direct acts of government: that the Sovereign is no mere
automaton, or ornamental appendage to the body politic,-but is a person
age whose consent is necessary to every act of state, and who possesses full
discretionary powers to deliberate and determine upon every recommenda
tion which is tendered for the royal sanction by the ministers of the Crown
As every important act,-that is to s~y, everything which is not ordinary
official routine, but which involves a distinct policy, or would commit the
Crown to a definite action, or line of conduct, which had not previously
received the royal approbation,-should first be sanctioned by the Sovereign,
the Crown is thereby enabled to exercise a beneficial influence, and an
active supervision over the gov ernment of the empire: and an opportunity
is afforded to the Sovereign for exercising that " constitutional criticism."
in all affairs of state, which is the undoubted right and duty of the Crown,
and which, in its operation, Lord Grey and Mr. Disraeli, amongst living
statesmen, have concurred in declaring to be most salutary and efficacious.

Comm enting upon the exercise of these consti tut ional powers, Prince
.Albort (in a memorandum which is given in Martin's Life of the Prince,
vol. 2. p. 159,) remarks that the Sovereign" should be, if possible, the best
informed person in the empire, as to the progress of political events, and the
current of political opinion, both at home and abroad." "Ministers
change, and when they go out of office lose the means of access to the best

. information which they had formerly at command. The Sovereign remains,
and to him th is information is always open. The most patriotic Minister has
to thi nk of hi s par ty. His judgment, therefore, is often insensibly warp
ed by party considerations . Not so the constitu t ional Sovereign, who is
exposed to no such disturbing agency. As the permanent h ead of the
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nation, he has only to consider what is best for its w elfare and its honour;
and his accumulated knowledge and expe rience, and his calm and practised

judgment, are always available in counc il, to the ministry for the time,
without di stinction of party."

A constitu tional ruler is, in fact, the permanent president of his own
Ministry; with liberty to share in the initiation, as w ell as in the maturing

of public measures: provided only, that he does not limit the right of his
Ministers to deliberate, in private, before submitting for his approval their
conclusions in cou ncil; and that they, on their part, are equall y careful to
afford to their Sovereign an opportuni ty of exercisin g an independent
judgment upon whatever advice they m ay te nder for his acceptance .

In subjecting that advice to the SCl'Uti~lY of a mind intent only upon
promoting the public good, an experience d and sagacious Sovereign is able
(should the n ecessity unfortunately ari se) to det ect and rebuke selfish
and unworthy aims, unmask the character of measures which may have
been prompted by party motives'rather than by a regard for the interests I

of the state, and exert, towards his Minist ers, on the public behalf, a healthy
moral suasion, capable of correcting the injurious operation of partisan or
sectional influen ces.

Should it be ne edful for the Sove reign to proceed to extremity, and
reject the advice .of his Minist ers, upon a parti cular occasion, it is for them
to consider w hether they will defer to the judgment of their Sovereign, or
insist upon their own opinion; and as a last resort they must decide
whether they will yield the point of difference, or tender their resignations.
For, in the words of Lord John Russell, a minist er, in suc h a position, " is
bound either to obey the Crown, 01' to leave to the Crown that full liberty
which the Crown must possess of no longer con tinuing that Minist er in
office."*

. In such an eme rgency, of course, the personal will and opinions of th e
Sovereign ·are, for the time, apparent and predominant. But these occa
sions are of rare occurren ce in the practi cal operation of parli am entary
government. And when they do happen , all possible abuse is prevented
by the necessity which then arises for the Sovereign to find other Ad visers,
who are willing to accept his views, and become responsible for them to

* Hans, Deb, "01. 119, p. 90.



7

parliament and to the country. Should he fail'in this endeavour, then
comes into operation one of those salutary checks, which the practice of
the const itut ion has imposed ..upon the exercise of the royal prerogative,
and the Sovereign is compelled to abandon a line of conduct for which he
cannot find any statesmen who are willing to become responsible.

Ample security is thus obtained, that no ch anges of administration
will be effected, by the intervention of the Crown, but such as would ulti
mately commend themselves to the judgment of parliament.

Moreover, it is a cons titutional maxim, that whenever a change of
ministry takes pl ace, pursuant to an act of the Orown, the incoming mini
sters are responsible to parliament for the policy which occasioned, and

for the acts of the Sovereign which brought about, the resignation or dis
missal of their predecessors.

The right of a Sovereign to di smiss his Ministers is unquestionable;
but that right should be exercised solely in the interests of the state, and
on grounds which can be justified to parliament. By the operation of this
principle, the personal interference of the Sovereign in state affairs is res
trained within reasonable limits. It is prevented. from assuming an
arbitrary or self-w illed aspect; and is rendered cons t itu t ional and
beneficent.

From the secrecy which properly enshrines the intercourse between
the Orown and its advisers, it rarely happens that the opinions or conduct
of the Sovereign in governmental matters become known to the public at
large. Accordingly, those functions of the Orown which are most bene
ficial in their operation are apt to be undervalued; because, whilst strictly
cons titutional, they are hidden from the public eye. But no attentive
reader of English political history, since the accession of Queen Victoria,
can fail to have noted frequent instances of timely action, wise interposi
t ion, or valu able suggestion upon affairs of state, which have emanated
from H er most gracious Majesty, or her Oonsort; and which being
ap proved and endorsed by the exist ing Administration, have contributed
largely to the promotion of the public good. In Martin's Life of Prince
Alb ert, especially, repeated mention is made of valuable memorandums
upon public questions, prepared by the Queen, or by the Prince, on her
behalf, and submitted for the considera tion of Ministers, These papers

. )



were often of great service, and sometimes contained the germs of prac
tical administrative reforms,which, sooner or later, were advantageously
accomplished. And this 'was in addition tothe unceasing exercise, by the
Sovereign, of that" constitutional criticism" over all state papers, already
referred to; and which on one memorable occasion '(during " the Trent
affair" in 1861,) led to the modification of terms of remonstrance addressed
in a despatch to the United States Government, and largely contributed
to avert a threatened rupture between Great Britain and that power.w

These facts and considerations will enable us to estimate, aright, the
, important position which i.s occupied by the Sovereign of Great Britain,
under Parliamentary Government.

Let us now turn our attention to the British Colonies. The adminis
tration of public affairs in such of these Colonies as have received represe.n
tative institutions, w~s, until within the past 30 or 40 years, notoriously
unsatisfactory. An irresponsible system of government prevailed therein,
somewha,tresembling the English method of administration, prior to the
Revolution of 1688.

To remedy the 'grievances engendered, in Canada, by the lack of a
spirit of harmony and co-operation between the Legislative and Executive
authorities; Lord Durham was deputed, in 1838, to proceed thither as an
Imperial High Commissioner, to inquire into affairs in British North
America. In his Report, which was presented to.Parliament in the follow,
ing year, his lordship recommended the introduction, into the British North
American colonies, of the principle of local self-government ; in other words,
the rendering of our Colonial polity, so far as was consisten t with the
maintenance of British connection, and of Imperial supremacy, " an image
and transcript of'the British Constitution."

Mr. Poulett Thomson (afterwards Lord Sydenham) was sent to Canada,
in the autumn of 1839, as Governor General; and he was instructed to give
effect to the principles set forth in Lord Durham's Report. Lord John
Russell (then Colonial Secretary) officially notified Mr. 'I'homsou ofthe system
under which he was to administer the government, in two despatches
dated 14 and 16 October, 1839. These despatches deprecated any attempt
to applr the principle of ministerial responsibility, to a provincial assem-

* See Lord Russell's statement, in Hans , Deb, vol. 171;, p. 72.



bly, to acts of the Governor which w ere performed by him in obedience to
the royal instructions, or to questions of an Imperial nature; as being at
variance with theallegi ance due to the British Crown. But the application of
this principle to questions of local concern, was approved ; and directions
w ere given to ch ange the tenure of office of the h eads of pubhc depart
ments in the province, so as to ad mit of such offices bein g h eld by Execu
tive Councillors, who should possess the confide nce of the assembly, and
of the removal of such p ersons from office " as oft en as ariy sufficient
motives of public policy might su ggest the expediency" thereof.*

On 3 September, 1841, a series of Resolutions w ere submitted to the
Legislative Ass embly of Canada, by Mr. Secretary Ha~rison (in amend
ment to a series proposed by Mr. Robert Baldwin.) which were unani
mously agreed to, and which cons t itu te , in fact, Articles of Agreement,
upon the momentous question of R esponsible Government, between the
Ex ecutive authority of the Crown, and the Canadian people.

It "vas Re solved (1), that " the H ead of the Executive Government
of the province being, within the limits of his government, the Represen
tative of the Sovereign , is responsible to the Imperial authority. alone;
but that, n evertheless, the managem ent of our local affairs can only be
conducted by him, by and with the assist an ce, cou nsel and information, of
subordinate officers in the province." (2) " That in order to preserve, be
tween the different branches of the provincial parliament, that harmony
which is esse n tial to the p eace, w elfare and good government of the
province, the Chief Advisers of the R cpreaentative of the Sovereign, con
stituting a Provincial Administrati on , under him, ought to be men possessed
of the confidence of the representatives of the people; thus affording a
guarantee that the well understood wishes and interests of the people,
which Our Gracious Sovereign has declared shall be the rule of the Pro
vincial Governmen t , will, on all occasions, be faithfully represented and
advocated ." (3)" That the p eople of this province h av e, moreover, a right
to expe ct from such Provincial Administration, the exert ion of their best
endeavours that the Imperial authori ty, within its cons titu t ion al limits,
shall be exerc ised in the m anner most cons isten t with their w ell under
stood wishes and interest s."

* See Canada Assembly J ournals, 1841, arrx. B.B.
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A further Resolution was proposed, by Mr. Baldwin, to assert the
constitutional right of the Assembly to hold the Provincial Administration
responsibl e for using their best exertions to procure, from the Imperial
authorit ies, that their rightful action, in matters affecting Canadian interests,
should be exercised with a similar regard to the wishes and interests _of the
Canadian people. But this Resolution, being presumably opposed to the

I -
principle of non-interferen ce, by Colonial ministers, in matters of Imperial
concern; as maintained in Lord John Russell's despatch, of 14th October,
1839 ; was, after debate, unanimously rejected.

Sir Charles Bagot, and Sir Charles Metcalfe, who w ere Governors of
Canada in 1842, and in 1844, severally declared their acceptance of Respon
sib le Government, as embodied in the foregoing Resclutions. But, during
their term of office, the system itself was imperfectly understood, and
mistakes were made, on all sid es, in the application of this h itherto untried
experiment in Colonial government to the practical administration of local
affairs.

After a brie f in terval, during which Lord Cathcar t (a military officer)
was appointed Governor Ge neral, in vi ew of the threatening asp ect of our
relati ons wit h the United States , the Imperial Government were impressed
with the necessity for entrusting the managem ent of affairs in Canada to a
person who should possess an intimate knowledge of the principles and ,
practice of the British Constitution, some experience of the House of
Commons, and a famil iarity with the political questions of the day. Such
an one was happil y found in Lord Elg in, who was accordingly selected by
the Government of w hich Lord John Russell was premier, and Earl Grey,
Colonial Secretary.

Previous to his departure for Canada, in January, 1847, Earl Grey care
fully instructed the new Governor General, as to the line of conduct he
should pursue, and the means he should adopt, in order to bring into full
andsuccessful operation, in British North Am eri ca, the novel machinery of
constitutional government.

In Earl Grey 's History of the Colonial Policy of Great Bri tain, during
Lord John Russell 's ministry, w e are informed of the general tenor of the
instructions given to Lord Elgin, and of the successful result of his policy
and conduct.*

* See Grey's Colonial Po licy, vol. 1, pp. 206-234.
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Lord Elgin's private letters to Earl Grey, (written from Canada, and
posthumously published.) afford us some interesting detail s, an d valuabl e
suggestions as to his methods of administration. H e says therein: " I give to .
my ministers all constit u tional su pport, frankly and without reserve, and
the benefit of the best advice that I can afford them in their difficulties.
In return for this, I expect that they will, as far as possible, carry out my
vi ew s for the maintenan ce of the ccnnec tion with Great Britain, and the
advan cem en t of the interests of the province." But, (he adds.) " I have never
concealed from the m that I in tend to do nothing w hi ch may prevent me
from working cordially with the ir opponents, if they are forced upon me ";
showing my " confidence in the loyalty of all the influen ti al parti es with
w hich I hav e to deal ," and being devoid of " personal antipathies." " A
Governor Gene ral by acting on these v iews, with tact and firmness, may
hope to establis h a moral influence in the province, which will go far to
compensate for the loss of power conse que nt on the surrender of patronage
to an Execu tive responsibl e to the local parliam ent." But, " incessant
w atchfulness, and some dexteri ty are requisite to prevent himfrorn falling,
on the one side into the neant of mock sovereignty, or on the othe r into the
dirt and confusion of local factions."*

To the question , "whe the r the theory of the responsibility of provin
cial Ministers to the provincial Parliament, and of the,consequent duty of
the Governor to remain absolutely neutral in the strife of political parties,
had not a necessary tendency to -degrade his office in to that of a mere Rei

f aineant ?" Lord Elgin gave an unqualifi ed negative. ' I have tried, ' he
said, " both systems . In Jamaica there w as no responsible governmen t ,
but I had not half the power I h av e h ere, with my constitution al and
ch anging Cabine t." Even on the Vice-regal throne of India, he missed, at
first something of the au thority and influence w hich he had exercised,
as consti tu tional Governor, in Can ada. This influen ce, however, was
., wholly moral-an influence of suasion, sympathy, and mod eration, which
softens the temper while it eleva tes the aims of local poli tics." t

The success of Responsible Government in Canada, under the presi
dency of L01"d Elgin, led to its gradual introduction in to the maritime

* \Valr ond 's Let t ers of Lord Elgin, pp. 40, 41.

t Ibid, pp . 125\ 126.



12

provinces of British North America ; and subsequently into the fiv e pro
vinces of Australia, into New Zealand, Tasmania, and the Oa1'>0 of Good
Hope.

In all these Oolonies, the Imperi al Government retains only the
appointment of the Governor, and a veto on legi slation,-(which privileges,
in the case of 'the provinces in the Canadian Dominion, are now exercised
by the Governor General in Council,)- and has no con tro l over any public
functionary, except the Gove rnor.

In these Colonies, the Governor is emp owered by his Instructions, to
appoint and remove Members of the Executive Oouncil, " w it h reference
to the exigencies of Representative Governmen t ; "-" it be ing underst ood
that Councillors, 'who have lost the confidence of the local legi slature, will
tender their resignation to the Governor, or di scontinue the practical
exercise of t heir function s, in ana logy w ith t he usage prevailing in the
Un ited Kingdom."*

The m ode in which the Governor sho uld disch arge his delegat ed
au thority, under Responsible Governmen t, is th us explaine d , in the Royal
Instructions to the Earl of Dufferin, upon his appoin tmen t as Governor
Gen eral of Canada, on 22 May, 1872.. " If, in any case , you see sufficient
cause to di ssent from the opinion of the major par t, or of the 'whole of
Our Privy Council for Our Dominion, it shall be compe ten t for you to
execu te th e powers an d au thorities ves ted-in you by Our Oomm ission, and
by these Our Instructions, in opposition to such their opinion ; it being,

nevertheless, Our pleasure, that in eve ry case it shall be com pe ten t to any
Member of Our said Privy Oouncil , to record at leng th, on the Minutes of
Our said Oouncil, the g-rounds ~nd reasons of an y advice or opinion h e may
give , upon any question brought under the consideration of suc h Council ."

By another Olaus e in His Instructions, the Governor Ge ne ral is for
bidden to give the Royal Assent to certain classes of Bills, therein en umer
at ed; but h e must reserve the same for the cons ide ration of the Imperial
Gove rnme n t .

In his Comm ission of appointmen t , the Governor General is expressly
empowered " t o exercise, from time to time, as you may judge n ecessary,
all powers lawfully belonging t o Us, in respect of assembling, or pro-

* Colonial Regulat ions, 1877, sections 5, and 57.



13

roguing, the Senate or the House of Commons of Our said Dominion; and
of dissolving the said House of Commons ;-and We do hereby give the
like authority to the se~reral Lieutenant Governors, for the time being, of
the Provinces in Our said Dominion, with respect to the Legislative
Councils, or the Legislative or General Assemblies of those Provinces,
respectively."*

Further light in regard to the application of Parliamentary Govern
ment to the Colonies of the British Empire, will be found in the Papers
laid before the Imperial Parliament in 1860, describing the circumstances
under which Responsible Government was introduced into New Zealand,

~

in 1856.

An Act was passed by the Imperial Parliament, -in 1852, granting a
Representative Constitution to New Zealand. In September, 1855, Gov
ernor Gore Browne communicated to the General Assembly the desire of
Her Majesty's Government that the colony should enjoy "the fullest
measure of self-government which is consistent with its allegiance to the
British Crown," and that, accordingly, he would, as speedily as possible,
" carry out in its integrity the principle of Ministerial Responsibility; being
convinced that any other arrangements would be ineffective to preserve
that harmony between the legislative and the executive branches of the .
Government, which is so essential to the successful conduct of public
affairs." t

A new parliament was first convened; and in April, 1856, the Gover
nor commenced negotiations with a gentleman who was ill the confidence
of a majority in the Assembly, on the formation of a responsible ministry.

At the outset, the Governor declared his determination to maintain" a
perfect neutrality in all party questions." . He then addressed a Minute, to
the gentleman above referred to, with an explanatory Memorandum, defin
ing his own views as to the relation which should subsist between himself
and his responsible Advisers.

This Minute states, "(1.) In all matters under the control of the
Assembly, the Governor should be guided by the advice of gentlemen..

... For Lord Duffcrin's Commission, and Instructions, see the Journals of the Commons of Canada,
of 28 March, 1873.

t Commons Papers, 1860, vol. 46, p. 169.
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responsible to that body, whether it is or is not in accordance with his own
opinion on the subject in question." But, in explan ation of this general
proposition, it is added, that" the Governor of course reserves to himself
the same constitutional rights in relation to his Minist ers, as are in England
practically exercised by the Sovereign." . And that h e does not include in
the category of subjects under the control of the Assembly, any matters
affecting the Qu een's prerogative, and imper ial interest s in gen eral. (2.)
Upon all such matters, " the Governor w ill be happy to receive the advice
of his Executive Council; but when h e differs from them in opinion h e will
(if they desire it) submit their views to the cons ide ration of H er Majest y's
Secretary of State; adhering to his own until an answer is received."

Other questions, of purely local concern, are dis cussed in this Minute ;
which concludes by stating that "in approving appointments to vacant
offices, the Governor will require to be assure d that the ge n tleme n recom
mended are fit and eligible for their resp ective situations."

These terms and conditions w ere severally accepted and agreed to, by
the incoming Ministers; with the understanding that the y w ere open to
alteration by the Colonial Secretary.* .

In due course, the Secretary of State ' for the Colon ies intimated to
Governor Browne that" aft er the best cons ide ra tion which they could give
to the subject, H er Maj est,.y 's Government approve of the principles" upon
which he proposed to administ er the governmen t of New Zealand, as t he
same were defined in the Minute and Mem orandum aforesaid,']

The following precedents, of cases , illustrative of the present enqu iry.
which have arisen in the application of R esponsible Government to Colon ial
administration, in different parts of the Empire, may be found serviceable .

Canada.

In 1843, Si r CharlesMet calfe being Governor General of Canada, and Messrs. La foutaine

. and Baldwin, leaders of the provincial Administrati on, they obtained His Excellency's

consent to submit to parliament some measure in relat ion to Secre t Societies. But th e

Bill which they brought in was found to contain clauses, to whi ch th e Governo r, repeat- '

edly, took exception, on th e ground tha t th ey ,,,ere arbit rary, oppressive, ~nd unconst itu.

• Commons Papers, 1860, vol. 46, pp. 228, 229.
t Ibid, 481.
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tional provisions. Nevertheless, the Bill passed th rough both Houses. Whereupon the
Governor reserved it for the signification of Her Maj esty's pleasure ; determining to leave

to the Imperial Government the responsibility of deciding upon the question. Ministers

objected to this proceeding, and resigned; one only of their number remaining in office.

After the prorogation of parliament, a new Administration was formed, and a dissolution

of parliament ensued. In the new Assembly, the incoming Ministers were sustained; the

Royal Assent was withholden from the Re served Bill, upon the advice of the Home

Covernment, and His Excellency's conduct was approved, by the Secretary of State.

In 1858, upon the defeat of Mr. J'ohn A. Macdonald's ministry, by an adverse vote

in the Legislative Assembly upon the question of the Seat of Government? the Governor

General (Sir Edmund Head) appointed the Brown-Dorion administration. Before the

new Ministers had taken their seats, or announced their policy, tthe Legislative Assembly

passed a Vote declaring a Want of Confidence in them. \ 'I'hey then requested the

Governor to dissolve parliament. His Excellency acknowledged his obligation " to deal

fairly with all political parties: but [he considered that] he had also a duty to perform to

the Queen and the people of Canada, paramount to that which he owed to anyone party;

or to all parties whatsoever." H e therefore declined to dissolve parliament a" this

juncture, for stated reasons, and especially because a General Election had already taken

place within the year. Upon which Mr. Brown, on behalf of himself and his colleagues,

resigned office, and the late Administration was recalled.

From 1858 to November, 1873 (with the exception of a brief interlude from May,

1862 until March, 1864) the ministry of 1\11'. (afterwards Sir) John A. Macdonald, con
tinued in office. They then resigned, on the Pacific Railway charges. A narrative of

the circumstances attending their resignation of office, together with the despatches from

the Earl of Dufferin (Governor General) to the Colonial Secretary, upon the subject,

which embrace some interesting constitutional questions, will be found in the Journals of

the Commons of Canada; Second Session of 1873.

The J.l1aritime Provinces of British North America.

Responsible Government was introduced into Nova Scotia and New Brunswick III

1848, during the incumbency of Earl Grey, as Colonial Secretary: ';'

in 1849, that experienced statesman, and able exponent of the principles of Parlia

mentary Government, took occasion to comment, in the House of Lords, with regret,

upon a transaction which had lately taken place in Nova Scotia, wherein the ministel:s

and the provincial legislature had been parties to an act which had operated unfairly

towards an old public officer. The Governor .(Sir John Rarvey) had acquiesced in this

proceeding ; although it had given rise to great complaint in the colony, and was regarded

* See Commons Pap ers, 1847·8, \'01. 42, p. 49. •
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by the Imperial Government as unjustifiable. "Acknowledging that, in the end, a well

considered, just, and temperate public opinion must govern in Nova Scotia as it does in
England," Earl Grey, nevertheless, made known to the Governor his desire that all the

correspondence in this matter should be laid before the colonial legislature, so as to afford

tl18m an opportunity of reconsidering the question. If after all, they should adhere to
their own views, the Imperial Government were not prepared, in a matter of local con

cern, to oppose them.

In justification of the interposition of Her Majesty's Government under these err

cumstances, Earl Grey-informed the House of" the success which had attended a similar 
interposition, by himself, on a former occasion. He added, that he felt" bound _t o assert,

that the power and influence of the Crown are by no means to be ineffective or unim

portant." Doubtless, that power-" should Le used, not resolutely to resist and oppose,,
but judiciously to check and guide the public opinion of the colonies into proper channels."

His advice to Sir John Harvey had been,-" act strictly upon the principle of not
identifying yourself with anyone party; but instead of this, making yourself both a

mediator' and a moderator between the influential of all parties. In giving, therefore,

all fair and proper support to your Council, for the time being, you will carefully avoid

any acts which can possibly be supposed to imply the. slightest personal objection to their
opponents, and also refuse to assent to any measures which mn,y be proposed to you by
your Council which may ltppear to you to involve an improper exercise of the authority

of the Crown, for party rather than for public objects.

"In exercising, however, this power of refusing to sanction measures which may be
submitted to you by your Council, you must recollect that this power of opposing a check

upon extreme measures, proposed by the party for the time in the government, . depends
entirely for its efficacy upon its being used sparingly, and with the greatest possible dis

cretion. A refusal to accept advice tendered to you by your Council, is a legitimate

ground for its members to tender to you their resignation,-a course they would doubt
less adopt should they feel that the subject on whi~h a difference has arisen between

you and themselves was one upon which public opinion would be in their favour. Should
it prove to be so, concession to their views must, sooner or later, become inevitable, since

it cannot be too distinctly. acknowledged that it is neither possible nor desirable to carry

on the government of any of the British provinces in North America in opposition to. the
opinion of the inhabitants.?"

In 1860, the Lieutenant Governor of Nova Scotia (Lord Mulgrave.) was placed in
a position somewhat analogous to that of Sir Edmund Head with the Brown-Dorion ad

ministration. After a dissolution of Parliament, his Ministers, who had had, previously,

a good working majority, found themselves much weakened, their opponents being

-. Ibul, p. 56; Hansard's Debates, House of Lords, March 26, 1849,
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almost strong enough to turn the scale against them. Ministers asserted, however, that

severa l members of the Opposition were disqualified, and tried to induce the House to

unseat them, wi th out a resort t o the legal method . of trying controverted elections.

This attempt was negatived; and in stead th e H ouse resolved that th ey had no confidence

in the Min ist ry .

Where upon, Minist ers strongly urged upon t he Governor the necessity for another

dissolution of parliament, on public g:rounds, as well as in justice to themselves. But His

Excellency carefully reviewed th eir argum ents, dissented from th eir conclusions, andde

clined to accede to th eir request. H e saw no " const it ut ional caus~ " for a dissolution, and

deemed it to be neither exp edient nor conveni ent that it should take plac e, so soon after

a general election. Accordingly, the ministry resign ed.

.I n charg ing the leader of the Opp osition t o form a new A d minist ra tion, th e Governor

required of him a pledge, in writing, that he would grant every facility to a legal enquiry

in to the right to th e contested seats; and that parliament should not be prorogued until

t hat right was determined. .This pledge was given, and faithfully kept. Th e result of

t he enq uiry into t he legali ty of impeached elect ions, proved the all eged disqualification

to be unfounded, and the memb ers duly elected. Th e ex-ministe rs persevered in th eir

at temp ts to obtain a dissolution of parliament ; but the Governor would not yield. Th e

new ministry were sustained by the House, on a test vote, by a majority of four. And

the Colonial Secre tary , to whom the Govemor reported all his proceedings, expressed

ent ire approval of His E xcellency 's conduct .':'

In 1855, a Prohibitory Liquor law was passed by th e New Brunswick legislature.

B ut t he act proved to he wh olly inoperative, and incapable of enforcement. Whereupon

the Li eutenant Governor (J. H. Manners Sutton), without expressing any opinion upon

t he principle of pr ohibitory legislation, sent a Memorandum to his Ministers, in which he

ex presse d hi s conv ict ion that a continuance of the exist ing condit ion of affairs was frau ght

with peril t o the hest interests of .the community, and called for immediate remedy. H e

t herefore suggested a dissoluti on of parliamen t, wi th a view to a, decided expression of

public opinion in favour of, or in opposition t o, the P rohibitory principle. Ministers dis

sented, altogether, from His E xcellency's conclusions, and would not advise a dissolution.

Further correspondence ensued, without a chan ge of opinion, on either side. Finally, th e

Lieutenant Governor stated that as he " neve r contemplated a dissolution of the Assembly

wi th ou t the concurre nce of Responsible advisers," he claimed that eit her the Executive
Counc il should ass ume the responsib ility for the issue of a proclam ation of dissolution , or

that th ey should retire, and enable him t o seek for other advisers, who would consent to

t his Ac t . As Ministers still demurred, t o either course, His E xcellency 'directed th e

P rovincial Secretary to prepare and counte rsign a Proclamation dissolving the Assembly.

H is request was complied with, but immediately afterwards the Ministry resigned. The

* NO\-;I Scot ia Assembly J ourn als, ISGO ; and ISGI, Appx, No. 2.
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Governor requested them to retain office until their successors were appointed. In rune. .
days, he notified them that he had succeeded in forming a new Administration, who,

agreeing with him in the necessity for an immediate dissolution of parliament, were pre

pared to assume responsibility for the same.

The Elections took place without delay, and in less than three months after the
change of ministry, an extra session of the legislature was convened. It was of very

brief duration. But, in answer to the Speech from the Throne, both Houses expressed

their satisfaction at the Governor's judicious exercise of his constitutional powers , and at

the promptitude with which he had had recourse to the advice of Parliament. A Bill to
repeal the Prohibitory Liquor law was submitted to the Assembly, as a ministerial

measure. It passed, by a vote of 38 to 2; and was agreed to by the Legislative Council

. without a division. Thus, both the constitutionality and the expediency of the Governor's

action, on this occasion, were distinctly ratified, by both Houses. ';'

In April 1866, there was a change of ministry in New Brunswick under the follow

ing circumstances. At a General Election in 1865, the expediency of a Union of the

British North American colonies, upon terms agreed upon at a Conference of Delegates

therefrom, held in Quebec, in October 1864, was a test question ; and a large majority of

members was returned opposed to this project.

The Lieutenant-Governor (Mr. A. H. Gordon) was nevertheless of opinion that the
earnest desire which the Imperial Government had expressed, in favour of the Union,

justified him in again recommending the question to the consideration of the local legis
lature ; more especially as he believed tha,t a vast change had recently taken place in the
public sentiment on this question. Ministers differed with the Governor in this conclu

sion, and objected to the course he proposed to take. They reluctantly consented, however,
to a less formal discussion of the Union question, with a view to discover whether some

basis o(agreement in accordance with the declared wishes of the Home Government,

mightnot be found. At this juncture, the Legislative Council passed an Address to the
Queen, in favour of the projected Union, and presented the same to the Governor, for

transmission to Her Majesty. In acknowledging the receipt of this Address, the Governor
made use of language which his Ministers deemed to be inconsistent with their policy on this

question. They accordingly resigned; although, at the time, they were able to command
a majority in the House of Assembly. His Excellency at once formed a new Ministry,

who undertook to sustain his action in the matter.

A series of resolutions, condemnatory of the Address of the LEgislative Council, and

expressing disapproval of the Governor's conduct, were about to be proposed in the House

of Assembly, when, upon the advice of the new Administration, the legislature was

prorogued, and shortly afterwards dissolved. The ex.ministers, and their supporters,

* New Brunswick Assembly Journals, 1856·7, pp. 8, 23, 88.
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who const it uted a majority in the Assembly, wer e indignant at this proceeding, and

forw arded, through the Governor, an Address of remonstrance to the Queen. But, at

the ensuing General Elections, a large maj ori ty of memb ers, in favour of a U nion of the

provinces, was returned. U pon the re-assembling of the legislature, the new Assembly

passed an A ddress , expressing th eir belief that the constituencies Lad justifi ed th e course

adopted by the Goyer nor.':'

A ustralia.

In 186:), th e Assembly in the pr ovince of Victoria endeavoured to pass a Tariff, to

which a maj ority in the Legislative Council was notoriously opposed, by tac king it t o

the annual Appropriation Bill. Being const itu t ionally debarred from amending a Bill

of Supply, the L egislative Council " laid asi .le " the measure, Whereupon the Governor

(Sir Charles Darling) gav e his sanction to Ministers obtaining a Vote of the Assembly

uuthorieing the new Customs duties to be immediately enforced j and permitted

the Ministry to bOlTOW money from a Bank, for public uses, and to pay official salaries,

but without th e pre vious authority of an Ac t of parliament. For this conduct Sir Charles

Darling was severely reprimanded by t he Colonia l Secretary (Mt·. Can!well.) Hc was

t old th at the Queen 's R epresentative " is justifi ed in aefer ring very largely t o his consti

tutional ad visers, in matters of policy and even of equity. But he is imperatively bound

to withhold the Queen's authori ty from all or any of th ose manifestly unlawful p'0ceed

ings by whi ch one political p.u-ty, or one memb er of t he body poli tic, IS occasionally

t empted t o endeavo ur to establish its prepondera nce over another." 11

Subsequ ently, Sir C. Darling was recalled, or d ismissed, on the g round that Ire lrad no t

only sanct ioned acts of his Advisers whi ch were legally unj nstifia ble, bu t also had placed

himself in a positi on " of personal an tagonism towards almo st all t hose whose antecedents

point them out as most lik ely to be available to him in any cha nge of Ministry. " t

fill'. Secret ary Cardwell' s conduct, an d hi s dispatches on this occasion, were discu ssed

III th e House of Commons , and elicited, " from every quarter, th e war mest encomi nns." :::

In a debate in the House of L ords, on 8 .May 1868, on matters grow.ng out of this

ear e, leading statesmen, on both sides of the House, adverted to th e consti tutional position

of a Colonial Governor, and to his duty to pr otect the Crown, if need be, against the

proposals of his Ministers. §

* New Brunswick Assembly J ourn als, 1866, p.p. 74, 83, ~02, ~24.

Commons P apers, Vict oria case, March 1866, pp. 103, 105.

t Ibid. Fu rther Papers, J nne, 1866. p. 8.

::: H an s, Deb . vol. 182, p. 621.

§ Ibid. \"01. 191, pp. 1963-2001.
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Of lateyears th ere has been much discussion, in th e Australian Colonies, and also in

Canada, upon the exercise, by the Governor, of th e prerogative of mercy. H eretofore,

it has been customary to hold the Governor of a colony exclusively responsible, by vir tue

of his Commission from the Crown, and th e royal Instructions, t o decide, according to his

own deliberate judgment, and whether his Ministers agr ee with him or not , up on the

propriety of extending or of withholding a pardon or reprieve, in criminal cases. But as
the right of the Colonial Ministers to advise the Governor in such questions has been dis

tinctly recognized in the royal instructions, difficulties have sometimes arisen between the

Governor and his Ministers in reference to this prerogative. And on one occasion , in N ew

South Wales, in November I SH, a question arising out of t he exercise of the prerogati ve

of mercy, ledto the downfall of a Ministry.

Animadverting upon these occurrences, III a circular despatch to the Governors of

all the Australian colonies, dated 4th 1Yhy ISi5, the Secretary of State for the Colonies

(Lord Carnarvon) explai ned the order to be observed by a Governor in consulting his

Council upon a question, the ultimate determination of which devolv ed up on himself.

This despatch proceeds to state, th at " under a system of responsible government, a Go

vernor will allow greater weight to the opinion of his Ministers in cases affecting th e

internal administration of the colony, than in cases in whi ch mat ters of Im perial in terest ,

or policy, or the interests of oth er count ries or colonies, are involved." But that, und er all

circumstances, " a Governor may (and indeed must, if in his judgment it seems right,)

decide in opposition the advic e tend ered to him. But the Minist ers will have absolved

themselves of their responsibility j and though, in an extreme case,-whi ch, for the sake

of argument, may be stated, although it is not likely to arise in practice,- [the local]

parliament, if it disapproves th e action taken, may require the Ministers to resign, either

on the ground that th ey tendered wrong ad vice, 01' th at th ey failed to enforce recommen

dations deemed to be right, I do not think the great principle of parliamentary responsibi

lity is impaired by this result On t he other hand, a Gove rno r who, by act ing in oppo

sit ion to the advice of his Ministers, has brought about t hei r resignation, will obviously

hav e assumed a responsibility for which he will have to account to Her Majesty 's

Government, "."

In IS/i, the Governor of N ew Zealand, (the Marquis of Normanby.) was cens ured

by a Resolution of the House of Hepresentativea, for "noticing a matter in>gitation 01'

debate in th e House, as a reason for refusing to accede to advice tendered by his Minis

t ers."

It appears th at i\iinisters had advised th e appointment of Mr. \Vil son to a seat in

th e Legislative Coun cil, at a tim e when a V ote of W ant of Confidence in t hemselves 'was

pending, in the House of R epresentatives, The Governo r objec ted to mak e the appoint-

" Common Papers, 1875. C, Nos , 1202, 1248.
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mcnt, und er those circumstan ces; but expressed his willingness to do so if Ministers were

sustained, on this Vote, The Governor's Memorandum, on this subj ect, was , upon th e

advice of Ministers, laid on the Table of the House j and immediately the question of

privilege was raised, Meanwhile, th e Vote of Censure was negatived: and then the

Go vern or summoned Mr. Wilson to the L egislative Council , as he had promised.

B ut thc Governo r, with great justice, demurred to the conduct of his Ministers, III

not shielding him from personal blame, in conformity with the constitutional rule:

. " Th at it is th e Govern ment and not th e Governor, who must, so long as they remain his

ad visors, be solely responsible to Parliament for his acts." And that if Ministers are not

prepared to accept or defend a particular act of the Governor, it is their duty to resign j

in ord er that t he Governor may be able, if he can, to form a Ministry who would support

his views j leavin g it to the Govern or to justify his conduct to H er Majesty's constitutional

rulviser, the Secretary of S ta te for the Colonies, to whom he is alone responsible. The

Ministry, how ever, adhered t o their opinion, that the Governor was to blame, on the

abst ract questionof re fusing to take their advice in a cer tain matter, because a Vote of

Censure was pending. N eit her would they admit their rcsponsibility for his actions, to

t he full cx tent of the rule cit ed by the Governor. His Excellency, therefore decided to

lay the whol e correspondence before th e local parliament, and to submit the whole case to

t he consideration of the Colonial Secre tary.*'

Similar questions were raised, in Ta smania, in Octob er, 1877 , in rcg 'lrd to the re

sponsibilit y of Miuistera to t h» Legislature for th e acts of the Governor j and of th e

Gove rno r's sole responsibility to H er Majesty, through th e Secretary of State. The

Tasmani an Ministers , upon receiving explanat ions from th e Governor, upon these points,

exp ressed t heir ent ire concurrence th erein, t

Sec also GO\"81'n01' Cante rbury' s reply to a Me morandum of the Dnffy udmin

istration, in V ictoria, in 187 2, st'lt ing his reas ons for refusing to dissolve the

Legislat ive A ssembly of that province,--which had voted it 'Want of Confidence in the

D uffy ministry,-because he did not consider that the fact of this Assembly

ha ving been elected under a preceding ministry, of opposite politics, was sufficient,

ill it self, t o justify the defeated ministry, in claiming an appeal to th e people. The

Minist ry accordingly resign ed, and the Governor succeeded in forming a new Admin.

istration. j

See, also, the re nsons given by Gove rnor Bowen, of N ew Zculand , in 18i2,

in re fusing to accede t o a dissolution of parliament at the requ est of Mr. Stafford, upon

th e defeat of li's 'Minist ry , on a Vote of W ant. of Confidence in the House of R epresenta.

;:. New Zealand Official Paper s, 1877.

t Ta smani a, Official Papers, 1877.

::: Commons I'up crs, 187:3, vol. 50, l '- 315,
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tives. The Stafford min istry then resigned, and t he Wuterhouse admin istration was

formed. Subsequent events proved, with out doubt, th at th e general opinion of the local

parliament, and of th e country, was in favour of the course pursued by th e Governor 011

this occasion .'*

It is a hue proverb, that " history is philosophy teaching by
examples." In this aspect , the foregoing precedents will serve a us eful
purpose. For they exhibit in action the leading maxims of Parliamentary
Government, as expounded in the Despatches and other official papers,
above cited ; which have passed between H er Majest y's Secretary of State
and Colonial Governors, since the in troducti on of Resp onsible Government
into t he Colonies.

An attentive examination of these authorita tive document s will enable
u~ to deduce from them the following leading principles i-c-

1. That the position of a Constitutional Governor, towards those over
whom he is set , as the R epresentative of the Sovereig n, and especially in
relation to hi s Minist ers, is one of st rict neutrali ty. H e must manifest no
bias towards an y political party ; but, on the contra ry, he read y to make
himself a m ediator and a m oderator between the influential of all parties.
And he muse uniformly be actuat ed. only by a desire to promote the
general w elfare of the province, or dependen cy of the empi re , committed
to his charge .

2. That a Cons t itutional Governor is bound to receiv e as his Advisers
and Minist ers the acknowledged leaders of that party in the State which
is abl e, for the time bein g, to com mand the confidence of the popular
assembly ; or, in the last resort , of the people, as expres sed, on appeal,
through their represen tati ves in the local parliament. And it is his duty
to cordiall y advise and co-opera te wi th his Minister s, in all their efforts
for the public good.-r .

3. That in furtherance of the prin ciple of local self-governmen t, and
of the administrati on of the E xecuti ve autho rity in harmony with the
legi slati ve bodies, it is the duty of a Constitutional Governor to accept. the
advice of h is Ministers in regard to the gene ra l policy aud conduct 01'
publi c affairs ; and in the selection of persons to fill subordinate offices III

* New Zealand Official Papers, 1873.

t Sce Grey, Colonial Policy, vol. 1, p. 211.
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the public service ; and in the determination of all questions that do not
directly interfere with the responsibility which he owes to the Imperial
Government .

4. That in order to en able a Constitutional Governor to fulfil intelli
gen tly and efficientl y the charge entrusted to him by the Crown, he is
bound to direct,-as by his Commission and Instructions he is authorized
to require-that the fullest information shall be afforded to him, by his
Ministers, upon every matter which, at any time, shall be submitted for
his approval ; and that no policy shall be carried out, 01' acts of execu t ive
authority performed, by his Ministers , in the name of the Crown, unless
t he same shall have previously received his sanction.

5. That while, under ordinary circumstances, a Constitutional Gov
erno r would naturally defer to the advice of his Ministers, so long as they
continue to possess the confidence of the popular Chamber, and are able to
administe r public affairs in accordance with the w ell understood wishes of
the people, as expressed through their representatives; if, at any time, he
should see fit to doubt the w isdom, or the legality, of advice tendered to
him ; or should question the motives which have actuated his Advisers on
any particular occasion ,-so as to lead him to the conviction that their
advice had been prompted by corrupt, partizan, or other unworthy

(

motives, and not by a regard to the honour of the Crown, or the welfare
and advancement of the commu nity at large,-the Governor is entitled to
have recourse to the power reserved to him, in the Royal Instructions; and
to w ithhold his assent from such advice, Under these circumstances, he
w ould su itably endeavour, in the first instance, by suggestion or remon
st rance, to induce his Ministers to modify or abandon a policy or proceed.
in g w hich he w as unable to approve . But if his remonstrances should
prove unavailing, the Governor is competent to require the resignation of
his Ministers, 01' to dismiss them from office; and to call to his council s a
new Administration.

6. That the prerogative right of dismissing a Ministry can only be
constitutionally exercised on grounds of public policy ; and for reasons
\V hich are capable-of being defended and justified to the local Assembly;
a s WE'11 as to the Queen , through her Ministers.

7. That upon a ch ange of Ministry, it is constitu tionally necessary that
the gen tle men who may be invited by the Governor to form a new Admi-
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nistration, shall be unreservedly informed by him of the circumstance s
which led to the resignation or di smissal of their predecessors in office;
and that they shall be willing to accept entire responsibility to the local
parliament for any acts of the Governor which have been instrum ental in
occasioning the resignation or effecting the di smissal of the outgoing Mi
nistry. For it is an undoubted principle of English law, that no preroga
tive of the Crown can be constitu tionally exercised unless some Minister of
state is ready to assume responsibility for the sam e. H en ce, the au thority
itself remains inviolate, however the propriety of it s exercise may be ques
tioned, or its use condemne d. The authori ty of the Crown, in the hands
of the Queen's Representative, should always be respected ; and no one
sul~ordinate to the Governor should attribute to him, personally, any act of
misgovernment; his Ministers being alw ays ans werable for his acts, to
the local parliament, and to the constitue nt body.

8. That the Governor is personally responsible to the Imperi al
Government for his exercise of the prerogative right of dis solving Purliu
ment : and he is bound to have regard to the ge neral condition and welfare
of the country, and not m erely to the advice of his Minist ers, in granting
or refusing a dissolution. And should he deem it advisable to insist upon
the di ssolution of an existing parliamen t , contrary to the advice of hi s
Ministers, he is not debarred froin issuing the necessary orders to give effect
to his decision, because his Minist ers, for the time l~eing, are sustained by a
majority of the local assembly :-although such an act , on the part. of the
Governor, should involve their resignation of office. But no Governor has
a const itu tional right to in sist upon a dissolution of parliament , under such
circumst ances , unless h e can first obtain the services of other Advisers,
who are willing to become responsible for the uct : and unless he has
reasonable grounds for believing that an appeal to the constit uent body
would result in an approval , by the new Assembly, of the policy, which in
his judgment, rendered it necessary that the parliament should be
di ssolved .

9. That in the ultimate determination of all questions wherein a Con
sti tu tional Governor may see fit to differ from hi s Ministers, the declared
in tention .of the Queen,-th al She " has no desire to maintai n allY system or
policy among Her Nor th American su~jects ·which opini on conclemns,-"*

" Lord John Ru ssell 's despatch to Governor T1I0111sol1 , of 1-1 October, lS3U.
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a principle 'wh ich is equally applicable to eyc ry self-gove rn ing Colony,
and 'which h as b een fre ely conce ded to t hem. all,-requires
th at the v erdict of t he p eople in parliamen t must b e accepted
as fin al and conclusive : and that the Gove rnor must be prep ared to
acce p t an administration who w il] give effect to the same; or else, himself
su rrende r to t he Sovereign the ch arge 'with which he has b een en trusted .

10. That in q uest ions of an Imperi al nature, 'vherein the honour of the
British Crown is concerned, or the general poli cy of the Empire is in
volvcd .c-cs, for exam ple, in the adm inistrat ion, by a Governor, of the pre~

rogative of mercy; or, the reservation , under the royal instructions, of
Bill s, of a certain sp ecified class , w hich had passed both houses of the local
parliament, for the sig n ificat ion of the Queen's pleasure thereon,-it is the
duty of a Governor to exorc ise the power v est ed in him, in his capacity as
an Imperial Officer , without limitation or restraint. Neverthele ss, in all
such cases, a Constit u t ional Governor should afford to his Minist ers full
k now ledge of the question s at issu e, and an oppo rtun ity of tendering to
him whatever advice in t he premises the y m ay desire to OfI'Cl· ; albeit the
Governor is bound, by his Instructi on s, and by his obligations as an Irnpe
rid Officer, to act upon his ow n judgment an d responsibility; whatever
may be the tenor of the ad vice proffered to him by his Minist ers . In all such
cases, the responsibility of the local Ministers to the local parliament would
n aturally be limited. They would be responsible for the adv ice they gaye,
hut cou ld not strictly b e held accountable for the ir advice no t having pre
vailed . For," if it he the right and duty of the Gove rnor to act in any case
contrary to the ad vice of his Min isters, they cannot be h eld responsible for
his action, and sho uld not feel t he mselves justified on accou nt of it in re
tiring from the ad ministration of public afli.tirs." *

But, accordin g to constitu ti onal analog y, no suc h righ t shou ld be
cla ime d by the Govern or, exce p t in cases wherein, under the Royal
Instructions, h e is bound as an Imperi al officer , to act independently of his
Min isters. If his discharge of this d uty should be felt, at any time, as a
grievaucc, eithe r by his own Adyisers or by the local P arliament, it would
be a reasonable ground for remonstrance or n egotiati on wi th the Imperial
Go vernmeut ; bu t it coul d not, meanwhile, absolve the Goveruo r from hi li
ob ligations to the Quee n , under the Hoyal Instruction s. It is, n evcrthc-

• Th e Colonia l Secreta ry (Lord Car narvo u) as qu oted in t he Repor t of the Dominion Mini ster
of .l usticc, (:.\11'. Blake) t o Canadian P ri vy COIllICi l, of:!:! December , 1873. .
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less, supposable, in an extreme case, that the local parliament mig-ht as
sume the rig-ht of punishing- a Ministry, for advice given; or of censuring
them for not having- resigned , if their advice had not been followed.

In this connect ion it, will be suitable to make mention of a Report from
the Minister of Justice for Canada (Mr. Blake) of Sept.. 5, 1876, of his
mission to England. to confer with Her Majesty's Secretary of State for the
Colonies, on certain public matters. In conference with the Colonial
Secretary, Mr. Blake suggested certain alterations in the present terms of
the Royal Instructions, and Commission to the Governor Gen eral of
Canada, with a 'dew to the application to the Dominion of Canada, of t he
fullest possible measure of self-government. 'Whil e asserting for t he
Dominion, that. her vast exten t of territory, her acknowledged position
under the British North America Act , and her growing- importance,
entitle d her to a larg-er application of the principles of constitu tional
freedom, than any other dependencies of the Empire, Mr.
Blake expressly di sclaimed any, desir e to w eaken the
rightful posi tion of the Governor General , as the Representative
of the Crown. H e admits, in this abl e state -paper, the Governor's
" undouhted right to refu se compliance w ith the advice of his Ministers,
w hereupon the latter must e ithe r adopt and become responsible for h is view s,
or leave their places to be filled by others , prepared to take that course." H e
also reg-ards as " unob ject ionable " the authority vested in t he Governor
General, by the Royal Instructions, which confer upon him " the full con
stitutional powers which Her Majesty, if She w ere ruling person,ally instead
of through his agency, could exercise." But he pleads for certain n ecessary
changes in the formula of the Official Instructions to the Governor of Can a
da , so as to bring the m in to more complete accord with existing constit.u
tional practice; and 'with the constitutional pow ers and rela tions of the
Crown, the Governor Gen eral , and his Council. It is g-rat ify ing to learn,
that in reply to this communicat ion, H er Majest y 's Colon ial Secre tary, has
made answer , that he " hopes to be in a position, at no di stan t date, to in
inform Lord Dufferin that he will advise an amendment of the Commission
and In structions, in general accordance with Mr. Blake's representntions."*

11. That \Y hile it is objectionable in principl e, and of rare occurrence
in practice, that appeals should be made to the Imperial Parliament, in

" S'ue Canada Sessional Papers, ISi7, No. 13.
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cases of difference between a Governor and the Executive 01' Legislative
au thorities of the colony over which he presides, 01' has presided.c-sso as to
lead to the fighting over again, in the British Parliament, of colonial political
contests,- yet, the reserved Tight of the Imperial Parliament to discuss all
questions affecting the w elfare of Her Majesty's subjects, in all parts of the
empire, and to advise the Crown thereupon, is unquestionable ; _and a Go
vernor, or ex-Governor of a British province, must always be mindful of
his responsibility, not only to the Crown in Council, but also to both
Houses of the Imperial Parliament, for the exercise of his political functions.*

12. That, in the absence of definite instructions, the Governor of en.'TY
Bri t.Ish colony should be gu ided, in all questions which may arise, or mat
iers that may come before him, in his ofllcial capacity, by the constitutional
usage of the Mother country; and it is his duty to ascertain the same, and
conform himself thereto , so far as circums tances will allow.] _

In the further elucidation of the rightful position of the Governor, in
any of the dependencies of the Bri tish Crown, where Responsible Govern
ment prevails, it will be appropriate to enquire into the position and
powers of the Lieutenaut Governors of the provinces of the Dominion of
Canada; with a view to determine how far the foregoing rules of const itu 
tional practi ce are applicabl e to them.

(' H eT Majesty's Secretary of State for the Colonies (EHrl Caruarvou) in a \
despatch to LOTd Dufferin, the Governor General, dated 7th January, 1875,
observes, that these officers, " however important, locally, their functions
may be, are a part of the Colon ial Administrative Staff, and are more im
mediately responsible to the Governor General in Council. . They do not
hold Commissions from the Crown, and neither in power or privilege 1'1.'

semble those Governors, or even Lieutenant Governors, of Colonies to whom,
after special consideration of their personal fitness , the Queen, under the
Great Seal and H er own hand and signet, delega tes portions of Her prero- ;
gatives, and issues H er own Instructions."t

* See EaI'! CI'ey ill Hansarrl 's Il"l ) ; tte~ , "01. 1O;{, p. J:ldO. Case of British (;ni:ma . /I'itl . vol. 107.
p. !l30. Pm-li.uu cn t ury Debates 011 the case of ( loveruor Eyre, of .l arnaica, ill IS<i(i ami 181i7 : '.of r.:".
vernor Darl ing, of \'idoria, in 1~1.i8 : of (:,) ,' crn or Hc nn e-sy , of Barbadoes, ill Ib7ti.

t R eport of the Attorney General -of Ontario (Mr. Mowat) date.I lfith December, 187:J, concern ing
the allo wan ce of certain Bills by the Dominion Govern ment : Ontario Papers , First Session, 1874.

::: Canada Sessi ona l r apCl'S, 18,5, Lepinc 's case, p. 38.



Pursuant to this declaration , it h as been decided , by the Imperial Sec
retary of St at e, upon the advice of the Law Officers of the Crow n, that
since the Confede ration ofthe Bri tish North Am erican Colonies, the Li eu
tenant Governors of the seve ra l Provinces of the Canadian Dominion , bein g
no longer appointed directly by the Sovereign, have ceased to be com pe
tent to exercise the prerogative power of pardoning offenders ; "which is
now exclus ively delegat ed in Canada to the GOYC1'llor General , by his Corn
m ission .w

~Ioreover, under the nOth section of the Brit ish North America Act,
] 867, the power of di sallowing Provincial Statutes is not confe rre d upon
the Qu een in Cou ncil, (as in resp ect to Dominion legi slation, under section
56 of the same Act ,) but is vested in the Governo r Ge ne ral of the Dominion;
and is to be exerc ised by him pursuant to the 13th section of that Act, "by
and with the advice of the Qu een's Privy Counc il for Canada."

Taking in to accou nt the powers assigned to the P rovincial Lcgislnturcs ,
under the Ad aforesa id, it is evident that they arc only competen t to

legi slate upon certain sub jects of a local nuture, which can only affect pro
vincial , or at the most , Canadian interests. It is reasonable, t he refore, that
the tribunal w hich must fin ull y determine upon the validi ty or exped iency
of provincial legi slation, and upon the propriety of the allowunce or dis
allowance of provincial Acts, should be the cen tral authority of the Domin
ion Governmen t. The excl usive jurisdiction of the Gove rnor in Counc il
upon suc h questions w as unanswerabl y maintained in a R eport to the Cana
dian Privy Council by the Minister of Justice (Mr. Blake ), of 22 December ,
1875, which treat s of Ministeri al Respons ibi lity in connection with the dis
allowance of Provincial Acts .]

But in deciding upon the val idi t y or expe diency of P rov inc ial
euactmc nts, the Gove rnor in Council has no arbitrary di scretion. The
decision of the Dominion Government upon such questions must be in
conformity with the principles embodied in the British North America
Act. That sta tute recognizes and guarantees the principle of local self
Government, in all cases within the competency of the P rovinc ial Autho ri
j ies ; an d does not contemplate any interference therewith. except in regard
[0 Ads w hich transcend the lawful hou nds of provincial jurisd iction , or

* Canada Sessional Papers, 186fJ, No. 16.

i' Canadn Sessional Papers, 187G, No. 116.
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assert a principle that might injurious!r ~llL : : t other portions of the Domiu
ion .*

It is, indeed, a supposable case, that a Provincial Act might comc un
dcr review by the Dominion Governor in Council, which should be found
to contain provisions" of an extraordinar y nature and importance, " such as
if the Bill had becn en acted by the Dominion Parliament, the Governor,
under the Royal Instructions, would be required to reSClTCfor thc significa
t ion of the royal pl easure thereon. And that the Canadian Privy Council
might deem it expedien t to advise that this particular measure should be
permitted to go into operation, contrary to the opinion ofthc Gov ernor Gcn
eral. Whatever proceedings the Governor General mi ght be com peten t to
take in such a contingenc y, in order to vindicat e his owu judgment in the
matter, it is obvious that, under the British North America Act, he would
not be at liberty to reS81Te the Bill for the cons ideration of the Crown; for
" as the ·pow er of confirming or disallowing Provincial Acts is vested by
statute in the Governor General of the Dominion, acting' under the advice
of his constitu t ional Advisers , there is nothing in this case which gin~s to
H er Majesty in Cou ncil any jurisdiction oyer this question"; though "it
is conce ivable that thc effect and validity of " any provincial enactmen t
might, at some future time, " be brought before H er Majesty, on an appeal
from the Canadian Courts of .rustice."]

The foregoing cons iderations will materially assist us in concluding
how far the rules, in which w e have ventured to defin e the rightful
position of a Colonial Governor towards his constit u tional Advisers, are
applicabl e to Lieutenant Governors of the Canadian Provinces.

It is true that these officers are appointed by the Governor General ill
Council, and that they hold a less prominent and important position than
that of a Viceroy, a Governor, 01' a Lieutenant Gov ernor, who is directly
nominated by the Crown. Cons equently, they are not competent to
administer, by delegation, the royal prerogativcs,-either of mercy or of
honour. Nevertheless, the Li eutenant Gov ernors of the Canad ian pro
vinces are expressly named in the Queen 's Commission appointing the

* See the Memor andum of the Minister of Justic e (Sir J ohn A. Macdouald.) of Au gust 2fi, 1 87:~,

in reference to certain Oran ge Incorp oration Acts, passed by the Ontario Legislaturc; Ontario
Sessional Papers, 1874. First Session.

t Opini on of the Lord Presid ent of H er Mnjesty 's Privy Council, in a letter to the Clerk of th e
Privy Council, dated 13 Decemb er, 1872.
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Governor General, and are therein empowered" to exercise, from time to
time, as they may judge necessary, all powers lawfully belonging " to the
Sovereign, "in respect of assembling, or proroguing, and of di ssolving, the
Legislative Councils, or the Legislative or General Assemblies, of those
provinces, respectively."*

Moreover, in all the Bri tish Colonies, every act of the Executive runs
in the name of the Queen. Parliaments, whether federal Cl' provincial , are
opened in H er name, and by H er Governors. " Legislation is carried on in
H er name.c-seven in pr ovinces, as in Canada, w hich are directl y subordinate
to a federal Government, in stead of to Imperial authority."*

So that, in a modified but most real sense, even the Lieutenant GOY'
ernors of the Canadian provinces are Represen tatives of the Crow n. And
inasmuch as the system of responsible governme nt has been extended and
applied to the Provincial Constitu tions, within their respective spheres of
action, as unreservedly as in the Dominion it self, it follows that that sys
tem ought to be carried out, in it s entirety; and that the Lieutenant Governor
should stand in the same relation towards his Executive Counc il, and to
wards the local legislature, as is occupied by the Governor Genera] in the
Dominion, or by the Queen in the Mother Cou ntry.

Under the British North America Act (section 59,) a Lieutenan t Gover
nor of a province holds office during pl easure, but is not removable within
five years from his appointment, " except for cause assigned, 'which shall he
communicated to him in writing w ithin one month after the order for hi s
removal is made," which cause is also to be communicated, by message, to
both Houses of the Dominion Parliament.

This enactment establishes a direct responsibility to the Canadian Par
liament, not onl y for the selection of fit find proper persons to fill these impor
tant posts, but also for any needful exercise of Executive authority in re
moving a Lieutenant Governor from office, before the expiration of his term
of service. Accordingly, either H ouse ofthe Dominion Parliament must be re
garded as const it utionally competent to express an opinion, or to tender ad
vi ce to the Governor General, upon any matter arising out of the appoint
ment of a Lieutenant Governor, or his fulfilment of the duti es entrusted to

* Lord Dufferin's Commission, in Canada Commons Journals, 28 March, 1873. See, also, t he
British North America Act, 1867, section 82.

* Mr. Disraeli, H ans. Debates, VD !. 228, p. 280.
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him; just as the Imperial Houses of Lords and Commons are competent to
deliberate and advise the Crown upon any question affecting the welfare of
British subjects in any part of the realm :-but with this proviso, that in
asmuch as an exclusive jurisdiction, in certain specified matters, is conferred
upon the Provinciallegislatures,-by the Imperial Act under which both
the Dominion and the Provincial Constitutions are regulated,-it is alike
incumbent upon the Dominion Parliament, upon the Governor General in
Council, and upon the Governor General as an Imperial Officer, represent
ing the Crowu in the Dominion, to respect and uphold the federal rights ,
secured to the several Provinces, by that Statute, and to refrain from any
encroachments thereupon, or interference therewith.w

In conclusion, it may not be out of place to remind those who peruse
these pages, that the authority which is herein vindicated, is that of the
ancient Monarchy of England; not as it used to be exercised of old, by
Sovereigns who claimed to be above the law, and for wh~se" actions no one
was directly accountable to Parliament: but as it has been regulated and
defined by those constitutional safeguards under which the liberties of the
English people were secured, at the Revolution of 1688. That Revolution
was no uprising of the democracy, to destroy existing institutions; it was
a legal settlement of relative powers in the State, which bestowed upon
the nation the inestimable advantages of a Monarchy, combined with the
freedom, elasticity and responsibility, which appertain to a Parliamentary
Government. •

Wherever Englishmen colonise, it is said that they carry with them
the political institutions which are their birthright at home. And in con
ferring upon her Colonies Responsible Government, it has been the aim of
the Mother Country to secure to them the stability, impartiality, and intel
ligent supervision of a Governor, responsible only to the Crown, in eo-

, operation with an Administration responsible to the people, through their
representatives.

Lord Elgin, in his private correspondence, from which I have already
quoted, contends earnestly for the superiority of British institutions, over
those of the United States; because of the indispensable advantages which

* See the debates in the Canadian House of Commons on the New Brunswick School ques tion, in
1872 and 1873 ; and the papers laid before parliament on that subject. And see Lord Dufferin's
despatch to the Colonial Secretary, of 15th August, 1873, p. 16, Canada Official Papers.
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accrue from the monarchi cal elemen t in our cons titution al system; and the
us eful purposes served by the Crow n, n otwithstanding its limited and
unobtrusive functions. And he insists that " the executive and legi slatiYe
departments of the State could not be mad e to w ork togethe r, with a su ffi
cien t degree of harmony to give the m aximum of strength and of mutual
interdependen ce, to secure freedom an d the rights of minorities, excep t
under the presidency of Monarchy; the m oral influence of which , so long
as a n ati on is m onarchical in its sentiments, cannot of course he m easured
merely by it s recognized po wer." *

As the Imperi al Execu ti ve gra dually withdraws from interferen ce in
colon ial affairs, " the office of Governor tenus to become,-in the m ost
emphatic sense of the term,-the link which connects the Mother Coun try
and the colony, and his influence the means by which harmony of action,
between the local and imperial authori ti es is to be preserved. " From hi s
independent and impartial posit ion, t he opinion of a Go vernor must n eeds
haTe " g reat w eight in the Colon ial Councils; while h e is fr ee to con-

.stitute himself, in an especial m anner , the patron of those larger and
higher interests,-as, of ed ucation, and of moral and material progress, in
all it s brnnches.e--w hich , unlike the contests of party, unite instead of
dividing the m embers of the body politi c."]

These wise words, which so admirably express the eminent service'S,
to the state and to the people, which a Constitutiona l Governor is capable
of rendering, form the clos ing sen te nces of the last officia l desp atch 'which
Lord Elgin wrote, on relinquishing the governme nt of Canada; they w ere
da ted from Qu ebec, on December 18, 185cL

To the same effec t, we are reminded by the Duke of Argyll, that the
nomination of GOyernOI'S is almos t the sole remaining bond of connection
between the Mother Coun try and colonies possessing parliam entary
institutions ; and that this tie is retained solely in the interest s of the
Colonies them selves, It saves them from the evils of Presidential Elec
tions, and places over t hem a Governo r w ho is above all par ty con tests,
and who represents the d ig nity and imparti ali ty of the British Crown .]

" Walroncl's Letters of Lord Elgin, pp. 120·124.

t IIJid. pp. 126-12S.
::: H ans. Del>. Y 01. 191, p , 2001.
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Every true patriot, ever y fri end of British connection, and every loyal
subject of the Queen , sho uld then che rish, resp ect , and uphold, the office of
a Constitutional Governor, and abstain from all attempts to involve the
Crow n , in the person of its Represeutativc, in a parti cipation in the strug
gles of party warfare. A Gove rnor should never he held accountable,
within the sp here of his govel'llment, for j.he poli cy or con duct of public
affairs; so long as he can find Ministers who arc ready to assume responsi
bility for the same, to the local legislature. His personal responsibility is
due only to the supreme power , from whence his authori ty is derived .

•
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